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ADVERTISEMENT. 


TllE  Etlilor  undertook  some  year*  ago  to  revise  for  the 
j>ress  a  new  edition  of  this  work.  His  intention  at  first  was 
to  have  confined  himself  as  nearly  as  possible  to  the  limits  of 
the  former  edition  ;  but  he  very  soon  found  that,  partly  from 
the  original  plan  of  the  work  not  having  been  sufficiently  com- 
prehensive, and  partly  from  legislative  changes  within  the  last 
few  years,  very  considerable  corrections  and  additions  were 
indispensiblc — that  many  of  the  articles  of  the  former  edi- 
tion required  to  be  re-written— and  that  it  was  necessary 
to  add  many  new  ones.  With  the  exception,  therefore,  of 
most  of  the  articles  under  the  letter  A,  the  editor  re-com- 
posed the  whole  of  the  first  volume  ;  adding  upwards  of  three 
hundred  new  articles  under  tjic  first  five  letters  of  the  alphabet. 

But  the  great  increase  of  the  size  of  the  book  occasioned  by 
these  additions,  and  the  consequent  difficulty  of  confining  him- 
self within  tlic  limits  of  the  former  work,  rendered  it  necessary 
for  the  editor  to  deviate  in  some  degree,  in  the  second  volume, 
from  the  plan  which  had  been  adopted  in  the  first.  In  that 
volume,  accordingly,  the  terms  have  been  defined  more  con- 
cisely ;  but,  at  the  same  time,  a  very  great  number  of  arti- 
cles entirely  new  will  also  be  found  in  the  second  volume.  The 
present  edition  lias  been  in  this  way  enlarged  to  double  the  size 
of  the  former ;  while  it  has  been  the  anxious  endeavour  of  the 
editor  to  avoid,  as  much  as  possible,  all  unnecessary  repeti- 
tion. 

In  the  former  editions  few  or  no  authorities  were  cited.  That 
defect  has  now  been  remedied  ;  and,  with  a  few  exceptions  in 

ihe  beginning  of  the  first  volume.  almost  every  article  contain- 
reference^  to  the  institutional  writers,  or  to  other  fodlta  of 
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Authority,  or  to  other  articles  in  which  the  subject  is  more  fully 

treated    It  hm  also  been  deemed  proper,  in  this  edition,  to 

give  short  definitions  of  the  most  ordinary  English  law  terms. 

These  definitions  have  been  abridged  from  the  last  edition  of 

Sir  Thomas  Tomlin's  Law  Dictionary. 

The  publishers  have  appended  to  the   second  volume,  Sir 

John  Skene's  Treatise  de  verborum  significationc,  as  was  clone 

in  the  former  editions. 

As  a  great  part  of  the  first  volume  was  printed  before  the 
passing  of  the  new  Judicature  Act,  and  of  the  other  recent  sta- 
tutes relating  to  Scotland,  abstracts  of  such  of  those  statutes  as 
arc  not  taken  notice  of  in  the  body  of  the  work  will  be  found  in 
the  Appendix ;  such,  for  example,  as  the  statutes  concerning 
Confirmations,  and  the  Commissary  Court — the  aliment  of  poor 
prisoners — the  small  debt  acts — and  some  others.  The  Judi- 
cature Act  has  been  digested  under  the  articles  Process,  Sum- 
vwns,  &c. — the  new  Jury  Act,  under  the  article  Jury ;  and 
all  the  other  recent  statutes  arc  cither  abridged  in  the  Ap- 
l>ciulix,  or  placed  under  their  appropriate  heads  in  the  book 
itself. 

It  may  be  thought  that  such  articles  as  Cautionary,  Cura- 
torif,  Evidence,  Election  Laics,  Executor,  Tailzie,  and  several 
others,  all  of  which  have  been  re-written  for  the  present  edi- 
tion, arc  unsuitably  long.  JJut  those  articles  treat  of  subjects 
which  could  not  have  been  sub-divided,  and  articulately  dc-% 
fined,  without  unnecessary  repetitions,  which  have  now  been 
avoided  by  a  general  reference  to  the  longer  articles,  under 
those  heads,  where  fuller  definitions  might  otherwise  have 
Ixcn  required.  The  same  remark  is,  generally  speaking,  ap- 
plicable to  all  the  long  articles  in  the  book. 

The  Editor  avails  himself. of  this  opportunity  to  return 
his  best  acknowledgments  to  his  professional  friends,  win,, 
in  the  progress  of  this  work,  have  favoured  him  with  many 
valuable  suggestions,  and  with  occasional  aid  in  the  execution 
f»l  Ins  undertaking 
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Abandonment,  in  Ac  law  0f ;  nsurance,  is  the  right 

which  the  insured  has,  in  certain  cases  of  loss,  to  claim  as  tor 
a  total  loss,  abandoning  to  the  insurer  all  right  to  the  ship  or 
goods  insured.  This  right  seems  in  general  to  exist  wherever 
there  is  such  a  loss  as  either  to  make  the  voyage  not  worth 
pursuing ;  where  the  thing  saved  has  lost  its  chief  value ; 
where  the  salvage  is  very  high ;  or  where  further  expence  is 
necessary,  which  the  insured  will  not  undertake.  The  election 
to  abandon  must  be  made  as  soon  as  the  loss  is  fully  known, 
and  reasonable  notice  of  the  abandonment  must  be  given.  In 
this  country  no  particular  form  of  notice  is  required  ;  in  some 
countries  it  is  by  protest.    See  Insurance. 

ABBESS.  The  superior  or  governess  of  a  nunnery  or 
monastery  of  women. 

ABETTING.  A  person  is  said  to  be  abetting  who  pro- 
tects a  criminal,  conceals  him  from  justice,  or  aids  him  in 
making  his  escape.  ^ 

ABBEY.  Prior  to  the  Reformation,  an  abbey  was  a  mo- 
nastery or  religious  house,  where  religious  persons,  whether 
men  or  women,  resided  under  the  direction  and  controul  of  an 
Abbot  or  Abbess.  In  Scotland  tin?  word  Abbey  is  also  used 
colloquially  to  signify  the  Sanctuary  against  personal  diligence, 
afforded  by  the  Abbey  of  Ilolyroodhousc.    See  Sanctuary. 

ABBOT.  An  Abbot  wis  the  head  and  governor  of  a  reli- 
gious house  or  abl>ey.  He  had  commonly  a  Prior  under  him ; 
and,  before  the  Reformation,  an  Abbot  possessed  a  place  in 
the  Scotch  Parliament  in  virtue  of  his  office. 
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ABBREVIATE  OF  ADJUDICATION".  This  term  i« 
applied  to  to  abstract  of  tile  adjudication.  Adjudication  is 
that  diligence  of  the  law  hy  which  the  heritage  of  a  dehtor  is 
adjudged  to  belong  to  his  creditor  inpayment  of  debt:  And 
the  abbreviate  <>f  the  adjudication  is  an  abridgement  for  the 
record,  containing  the  KUUIltJ  of  the  creditor,  of  the  debtor, 
and  of  the  lands,  with  the  amount  of  the  debt.  It  is  signed 
by  the  judge  who  pronounced  the  decree  in  the  process  of 
adjudication,  and  u\ul  be  recorded  in  the  register  of  abbreviates 
within  si\ty  da;.  I  at  it  r  the  date  of  the  decree.  Regulation* 
Ui'Jo.  Jrf.°A.  Aih-tf  SuUrimt,  January  18.  1715,  and 
1UM  .lulf  1814. 

ABDICATE,  to  resign.  King  James  II.  was  declared,  by 
the  Convention  of  Estates  10*88,  to  have  abdicated  the  throne, 
and  thereby  to  have  kit  it  vacant,  on  these  grounds  :  "  His 
N  having  endeavoured  to  subvert  the  constitution  of  the  king- 
M  dom  by  breaking  the  original  contract  between  king  and 
k-  people;  and,  by  the  advice  of  Jesuits,  and  other  wicked 
*  persons,  having  vi:;latcd  the  fundamental  laws,  and  having 
"  withdrawn  himself  out  of  the  kindgom." 

ABIDING  15 V,  ij  a  technical  term,  signifying  a  judicial 
step  in  a  process  of  reduuion.  Where  a  deed  18  challenged  as 
forged,  the  party  founding  on  the  deed  must  appear  in  Court, 
and  abide  by  it. — This  is  done  by  his  signing  a  declaration 
that  be  ahfdea  fay  ft*  deed  quarrelled,  sub  prriruh  Juki, 
rhichjbaa  the  effect  of  pledging  him  to  stand  to  the  conse- 
(fences  of  founding  on  %  forget)  deed.  It  will  mo*t  commonly 
happen,  however,  that  the  abiding  by  j8  qualified  ;  as,  for  in- 
stance, in  the  case  of  a  bill,  the  holder  will  state,  that  it  came 
fairly  into  his  hands  in  the  course  of  business,  and  he  will 
abide  by  it  under  that  pvo'.^tation  and  qualification,  and  as  in 
no  shape  •Geeeen;  to  the  f.rgery,  if  there  be  one.  This  is 
stated  in  a  minute;  and  the  Lord  Ordinary  will  probably  ad- 
mit the  party  to  abide  by  the  deed,  under  the  qualilieation 
expressed.  An  interlocutor  to  that  purpose  having  been  pro- 
nounced, the  party- appears,  and  signs  a  declaration  to  the  fol- 
lowing effect:  -  I  A.  do  hereby  abide  by  the  bill,  or  other  do- 
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M  cumcnt  quarrelled,  tub  pcriailo  fuk'i,  but  under  tlio  protcs- 
44  tation  and  qualification  contained  in  the  above  minute  and 
4i  interlocutor,  and  which  bill  is  marked  by  the  Lord  Ordi- 
u  narv  and  by  me.  as  relative  hereto."1 

AIMI'RATION  OATH.    This  oath  is  in  the  following 

terms  :  "  I    do  truly  and  sincerely  acknowledge,  profess, 

"  testify,  and  declare  in  my  conscience.  In-fore  God  and  the 
44  world,  that  our  Sovereign  Lord  Kin<r  George,  \c.  is  lawful 
4-  and  rightful  King  of  this  realm,  and  all  other  his  Majesty's 
44  dominions,  and  countries  thereunto  belonging  :  And  1  do  so- 
44  lemnlv  and  sincerely  declare,  that  I  do  l)clicve  in  my  con- 
44  science  that  not  am  of  the  descendants  of  the  person  who 
4k  pretended  to  be  Prince  of  Wales,  during  the  life  of  the  late 
44  King  James  II.  and  since  his  death  pretended  to  be,  and  took 
44  upon  himself,  the  stile  and  title  of  King  of  England,  by  the 
44  names  of  James  III.  or  of  Scotland  by  the  name  of  James 
4'  VIII.  or  the  stile  and  title  of  King  of  Great  Britain, 
44  hath  anv  right  or  title  whatsoever  to  the  crown  of  this 
44  realm,  or  any  other  the  dominions  thereto  belonging:  And  I 
44  do  renounce,  refuse,  and  abjure  any  allegiance  or  obedience 
44  to  any  of  them  :  And  I  do  swear  that  I  will  boar  faith  and 
44  true  allegiance  to  his  Majesty  King  George,  and  him  will  de- 
44  fend,  to  the  utmost  of  my  power,  against  all  traitorous  con- 
44  spiracies  and  attempt!  whatsoever  which  shall  be  made  a- 
44  gainst  his  person,  crown,  or  dignity  ;  and  I  will  do  my 
44  utmost  endeavour  to  disclose  and  make  known  to  his  Ma- 
"jesty,  and  his  successor*,  all  treasons  and  traiterous  con- 
44  spiracies,  which  I  shall  know  to  be  against  him  or  any  of 
44  them  :  And  I  do  faithfully  promise,  to  the  utmost  of  my 
44  power,  to  support,  maintain,  and  defend  the  siicee^ion  of 
"  the  crown  against  the  descendants  of  the  said  James,  and 
44  against  all  other  persons  whatsoever ;  which  succession,  by 
44  an  act,  entitulcd,  4  An  Ad  for  the  further  limitation  of  the 
44  crown,  and  better  securing  the  rights  and  liberties  of  the 
44  subject/  is,  and  stands  limited  to  the  Princess  Sophia, 
44  Elc( tress  and  Duchess  Dowager  of  Hanover,  and  the  heirs 
44  of  her  body,  being  protectants :  And  ail  these  things  1  do 
A  S 
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"  plainly  ami  sincerely  acknowledge  and  swear,  according  t# 
N  these  express  words  by  me  spoken,  and  according  to  the 
"  plain  and  common  sense  and  understanding  of  the  same 
«  words,  without  any  equi vocation,  mental  evasion,  or  secret 
«  reservation  whatsoever  :  And  I  do  make  this  recognition, 
"  acknowledgement,  abjuration,  renunciation,  and  promise, 
"heartily,  willingly,  and  tr.ly,  upon  the  true  faith  of  a 
«  Christian.  So  help  me  Cod"  This  oath  is  ordered  to  be 
taken  by  all  persons  holding  offices  in  Scotland,  civil  or  mili- 
tary,— by  judges,  advocates,  and  practitioners,— by  the  heads 
and  other  members  of  colleges,— by  the  clergy  of  the  Church 
of  Scotland,  and  by  schoolmasters ;  and,  without  taking  it,  nv 
person  can  elect  or  be  elected  a  member  of  parliament. 

A HHO AD. — Jicijo?id  Sens  or  across  (he  Border.  A  per- 
son may  be  in  a  foreign  country,  or  on  a  voyage,  for  amute- 
ment,  for  health,  for  business,  or  on  public  duty, — or  lie  may 
be  abroad  with  an  intention  of  remaining  abroad.  "Where  a 
person  has  gone  abroad  for  health,  pleasure,  or  business,  anil 
with  an  intention  of  returning,  he  is  presumed  to  have  entrusted 
hifl  affairs  to  those  who  v.  ill  attend  to  whatever  he  may  be  interest- 
ed in,  in  the  judicial  proceedings  of  his  country  ;  and,  there- 
fore, a  decree  of  the  Supreme  Court  may  be  obtained  against 
him, — provided  the  summons  hu^  been  executed  at  the  market- 
cross  of  Kdinburgh,  pier  and  shore  of  Lcith,  on  diets  of  60 
and  15  days.  Where  the  person  is  aliscnt  with  an  intention 
of  remaining,  tilings  are  different  (Sec  Absence).  But  the 
person  may  have  gone  abroad  to  avoid  the  diligence  of  his  cre- 
ditors ;  and  tin n  his  absence,  whatever  reason  may  be  assigned, 
will  be  held  to  be  an  absconding,  and,  as  such,  equal  to  his  in- 
carceration, unless  where  he  is  abroad  on  public  duty.  Per- 
sons resident  abroad,  whether  foreigners  or  natives,  are  liable 
to  the  jurisdiction  of  the  Scotch  Courts,  if  they  have  either 
heritable  or  moveable  property  in  Scotland.  In  the  case  of  a 
foreigner  possessed  of  moveable  property  only,  previous  arrest- 
ment adjurmlktlonemj'undawdam  is  necessary.  Such  an  ar- 
restment does  not  seem  to  l>e  required  in  the  case  of  a  native 
Scotchman  domiciled  abroad,  with  moveable  property  in  this 
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country.— BelTs  Com.  vol.  ii.  p.  173,  \th  Edit.  Sec  Foreign- 

"ER. 

ABROGATE.  To  abrogate  a  law  is  to  repeal  or  rceal  a 
law. 

ABSCONDING.  Whore  a  person  either  leaves  the  king- 
dom to  evade  the  payment  of  his  debts,  or  continues  within  the 
kingdom,  but  secretes  himself,  and  is  not  to  be  found  on  a 
search  ;  this  certified  by  the  execution  of  a  messenger,  proceed- 
ing on  personal  diligence  by  horning  and  caption,  will  have 
the  effect,  joined  to  insolvency,  of  rendering  the  person  legally 
a  bankrupt.    See  Mcditatio fufff. 

ABSENCE.  A  decree  is  said  to  be  in  absence  where  no 
appearance  is  made  for  the  defender.  Every  Scotchman,  who 
is  within  the  kingdom,  is  liable  to  be  called  in  an  action  before 
the  Court  of  Session  ;  in  which  action  decree  may  be  given 
against  the  defender,  although  no  appearance  Ik  made  for  him. 
Even  where  he  is  abroad  decree  in  absence  may  he  obtained 
against  him  ;  nay,  a  foreigner,  though  not  within  the  kingdom, 
provided  he  be  possessed  of  a  land  estate  in  it,  or  of  goods 
which  have  been  attached  for  die  purpose  of  founding  juris- 
diction, may  be  exposed  to  a  decree  in  absence.  It  is  not  a 
settled  point,  whether  a  Scotchman,  domiciled  abroad,  is  in  a 
different  situation  from  a  Scotchman  absent,  but  with  an  inten- 
tion of  returning.  Er.>kine  holds  him  to  be  subject  to  the 
jurisdiction  of  the  Court  of  Session  without  a  previous  arrest- 
ment ;  but  sec  Brunsdonc  r.  Wallace,  July  9-  1789  ;  see  also 
JlcWn  Commentaries,  vol.  ii.  page  1 7:5,  4th  Edit,  where  Er- 
mine's doctrine  is  supported.  A  decree  in  absence  may  be 
opened  up  by  a  reduction,  or  the  effect  of  it  suspended.  See 
Abroad. 

ABSOLUTE  DISPOSITION,  is  a  conveyance  unqualified 
by  any  burden  or  reservation  in  favour  of  the  granter,  or  any 
other  person,  in  contradistinction  to  a  conveyance  containing, 
in  grcmio,  a  power  of  reversion,  or  any  other  reservation.  A 
right  of  reversion  is  often  constituted  by  a  separate  bond,  by 
which  the  nature  of  the  right  of  reversion  is  explained.  In 
that  case,  this  form  of  conveyance  is  called  m  absolute  dis- 
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position  and  hack-bejid.  In  this  way  a  species  of  security 
is  given  much  more  powerful  than  the  common  heritable 
security  ;  for,  by  the  absolute  disposition,  the  di^ponec,  or 
person  to  whom  the  right  is  given,  is  by  sasinc  feudally  vest- 
ed* in  the  property,  and  may  sell  or  dispose  of  it  without  be- 
ing affected  by  any  diligence  directed  against  the  former  pro- 
prietor ;  and  the  disponec  is  accountable  for  the  price  to  the 
proprietor,  or  those  in  his  right,  under  the  back-bond  only. 
Thlfi  is  tlie  proper  form  of  security  for  future  advances,  and  for 
Eceuriug  obligations  in  relief.  Hut  the  security  is  attended 
with  this  peculiarity,  that,  wherever  the  ba<  k-bond  has  been 
judicially  produced  and  explained  to  the  public,  the  security  can 
extend  no  farther  than  to  the  amount  expressed  in  the  back- 
bond. For  example,  were  a  back-bond  to  declare  that  the  dis- 
pones had  received  the  right  in  security  of  a  certain  advance, 
or  for  relief  of  certain  engagements,  and  were  the  trustee  taken 
bound  to  rcconvey  on  being  relieved  of  that,  and  were  that  ex- 
plained by  the  judicial  production  of  the  back-bond,  the  dis- 
poned powers  could  not  be  enlarged  by  any  private  posterior 
agreement  between  him  and  the  granter  of  the  absolute  dispo- 
sition :  In  short,  the  right  of  the  trustee  would  be  limited  by 
the  disclosure  of  the  object  of  the  tru^t.  Of  this  there  is  a  re- 
markable instance  in  the  case  of  Keith,  trustee  tor  Svm  a  cre- 
ditors, against  Maxwell,  July  8.  1795.  Maxwell  was  Sym's 
disponee,  and  had  given  a  back-bond,  declaring  that  he  held 
the  right  in  security  of  L.6000.  This  right  was  attempted  to 
be  reduced ;  and  in  the  process  of  reduction  the  back-bond 
was  produced,  from  which  the  nature  of  the  trust  appeared ; 
the  Court  sustained  Maxwell"*  right.  Maxwell  afterwards  be- 
came security  for  Sym  in  a  cash  account  to  the  extent  of  L.500  ; 
and  SjflB  declared  that  the  right  under  the  absolute  disposition 
should  remain,  not  only  for  the  original  debt,  but  for  this  ad- 
dittima!  debt.    The  Court,  however,  refused  to  sustain  the  se- 


♦  A  person  is  said  to  be  Uu-'a'.  y  tttltA  in  an  heritable  subject  who  hat 
been  infeft  in  it,  die  effect  of  which  ia  to  ccofcr  upon  him  a  complete  right  tc 
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curity  beyond  the  purpose  expressed  in  the  first  1)ack-l>ontl,  as 
they  held  the  disclosure  to  alter  the  nature  of  the  right,  and  to 
reduce  it  to  that  of  a  mere  security,  in  terms  of  the  hack  bond. 

ABSOLUTE  WAURAMHCK.    See  Warrandice. 

ACCELERATING  DIVIDENDS-  By  the  bankrupt 
statute,  54  Geo.  III.  c  §  4(j.  the  ordinary  periods  for 
payment  of  the  dividends  to  the  creditors  arc  fixed,  the  first  at 
twelve  calendar  months  after  the  date  of  the  sequestration,  and 
the  subsequent  dividends  at  intervals  of  six  months  afterwards  ; 
but  it  is  enacted,  46.)  that,  after  the  second  dividend,  a  ma- 
jority of  the  creditors  in  value,  at  any  general  meeting  called 
for  the  purpose,  may  determine  that  future  dividend-;  shall  be 
made  alter  a  shorter  interval,  and  even  before  the  period  as- 
signed for  the  first  dividend  ;  four-fifths  of  the  creditors  in  num- 
ber and  value  are  empowered  to  direct  the  trustee  to  apply  for 
the  authority  of  the  Court  of  Session  to  make  the  first  dividend 
at  an  earlier  period  than  the  end  of  the  first  year,  (but  not  earlier 
than  six  months  from  the  date  of  the  sequestration)  if,  upon 
cause  shown,  it  shall  appear  expedient  to  do  so.  This  is  call- 
ed accelerating  the  dividends. 

ACCEPTANCE  is  the  act  by  which  a  party  agrees  to  any 
terms  or  proposal  offered  to  him  by  another,  and  thereby  com- 
pletes a  contraet.  For  this  purpose  writing  is  not  essentially 
necessary.  Acceptance  may  he  inferred  from  facts  and  deeds. 
Thus,  a  verbal  acceptance  of  the  deed,  or  acting  under  it,  or  de- 
riving a  benefit  from  it,  or  even  putting  it  on  record,  will  be 
held  as  an  act  of  acceptance,  and  Mich  an  act  may  be  proved 
either  by  writing  or  by  witnesses;  Ertkine,  B,  iii.  tit.  ii.  $  45. 
There  must,  however,  be  a  positive  act  indicating  clearly  the 
intention  to  accept.  The  mere  possession  of  a  deed  containing 
an  ofl'er,  or  condition,  will  not  be  held  as  a  sufficient  acceptance. 
On  the  contrary,  the  presumption  is,  that  the  party  received  it 
for  the  purpose  of  considering  its  nature  and  effect  More  he 
should  accept.  Sec  a  strong  ease  of  this  nature,  Hell's  Cases, 
No.  66.  Children  of  Hogg,  2d  June  171)5.  As  delivery  is  a 
necessary  solemnity,  indicating  on  the  part  of  the  granter  of 
the  deed  his  intention  to  render  the  deed  completely  binding  on 
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himself,  so,  on  the  other  hand,  the  acceptance  of  the  deed  by 
the  person  bl  wh.se  favour  it  is  granted,  ia  necessary  to  render 
it  binding  upon  him. 

Acceptance  in  relation  to  a  bill  of  exchange  is  the  act  by 
which  the  person  drawn  upon  undertakes  the  obligation  to  pay 
the  bill  at  the  time,  and  upon  the  terms  specified  in  it. 

In  Kngland,  it  would  seem  that  an  acceptance  may  be  made 
verballv  as  well  as  in  writing.  But  in  Scotland,  where  the  bill 
is  the  ground  of  summary  diligence  against  the  acceptor,  it 
may  Ik*  doubted  whether  acceptance  can  be  adhibited  in  any 
other  way  than  by  the  subscription  of  the  person  drawn  upon. 
See  Bill. 

Acceptance  upon  Honour  is  the  acceptance  either  of  the  per- 
son on  whom  the  bill  is  drawn,  or  of  a  stranger  after  the  bill 
has  been  protested  for  non-acceptance  ;  it  is  in  such  a  case  said 
to  be  done  for  the  honour  of  the  drawer.    Sec  Bill. 

AC  C  EFT  I L  A  TI  ( )  N  is  the  extinction  of  a  debt,  by  a 
declaration  that  the  debt  has  been  paid  when  it  has  not ;  or  the 
acceptance  of  something  merely  imaginary  in  satisfaction  of  the 
debt. 

ACCESSION  is  the  term  used  in  speaking  of  the  com- 
mencement of  the  king's  reign.  It  is  also  one  of  the  modes 
by  which  property  may  be  acquired ;  and  is  either  natural  or 
artificial. 

1.  Natural  acass'ion. — By  natural  accession  the  young  of 
cattle  belong  to  the  owner  of  the  mother,  and  the  fruits  and 
produce  of  the  earth  to  the  proprietor  of  the  soil.  On  the 
came  principle,  the  gradual  addition  acquired  by  grounds  lying 
on  the  banks  of  rivers  (called  alluiio)  belongs  to  the  owner  of 
the  land  receiving  the  addition. 

2.  Artificial  accession  Ls  that  addition  which  is  made  by 
human  industry, — including  the  cases  of  trees  planted,  or  a 
house  built,  on  the  ground  of  another,  both  of  which  belong 
to  the  proprietor  of  the  ground,  and  not  to  the  planter  or 
builder.  With  regard  to  the  machinery  of  cotton  mills,  steam 
engines,  &c.  see  the  title  Heritable  and  Movcal>k. 

ACCESSION.  DEED  OF.    This  is  a  deed  executed  by 
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the  creditors  of  a  bankrupt  or  insolvent  debtor,  by  which  they 
approve  of  a  trust  given  by  their  debtor  for  the  general  behoof, 
and  bind  themselves  to  concur  in  the  plans  proposed  for  ex- 
tricating his  affairs.  It  is  analogous  to  the  English  deed  of 
covenants. 

ACCESSORIUM  SEQUITUR  PRINCIPALS.  The 
accessor}*  right  follows  the  principal.  Thus,  suppose  a  person 
to  be  possessed  of  a  sovereign  right  to  lands,  as  by  a  minute  of 
sale,  and  that  he  afterwards  acquires  an  accessory  right  to  the 
lands, — a  right,  for  example,  to  the  escheat  of  the  seller, — he 
would  not  be  allowed  to  ascribe  his  possession  to  the  right  of 
escheat,  but  must  ascribe  it  to  the  minute  of  sale.  This  is  an 
exception  laid  down  by  Mr  Erskine,  B.  ii.  tit.  1.  §  30.  to  a  ge- 
neral principle  of  the  law  of  Scotland,  that  a  person  may  ascribe 
his  possession  to  any  right  he  has  in  him,  which  he  shall  judge 
to  be  most  for  his  interest,  though  acquired  posterior  to  his  be- 
ginning to  possess. 

ACCESSORY  TO  A  CRIME.  A  person  is  said  to  be 
accessory  to  a  crime  who  assists  the  criminal  by  his  advice  in 
the  ]>erpetration  of  the  crime,  or  who  assists  in  its  execution, 
or  furnishes  the  means  of  executing  it.  Even  one  who  abett 
the  crime,  by  previously  promising  protection  to  the  criminal, 
will  be  considered  in  law  as  an  accessory  to  the  crime. 

ACCESSORY  ACTIONS  are  those  which  are  in  some 
degree  subservient  to  others,  as  those  of  wakening  or  of  trans- 
ference. By  the  former  of  which,  a  cause,  after  it  has  lain 
over  without  any  step  being  taken  in  it  for  the  space  of  a  year, 
(by  which,  technically  speaking,  it  is  said  to  have  fallen  asleep) 
may  be  revived,  and  proceeded  in  to  a  conclusion.  By  the 
latter,  an  action  may,  on  the  death  of  the  defender,  be  trans- 
ferred, Hi  statu  qua,  against  his  heir. 

Under  this  class  of  actions  are  ranked  Provings  of  the  Te» 
nor,  by  which  lost  deeds  arc  renewed ;  and  Actions  of  Tran- 
aumpt,  by  which  copies  of  principal  deeds  are  certified. 

ACCESSORY  OBLIGATIONS.  Accessory  obligation 
are  those  which  are  adjected  to  other  obligations,  as  where  an 
obligation  is  attempted  to  be  corroborated  by  the  further  obk\ 
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gation  of  an  oath.  Obligations  for  the  regular  payment  of  in- 
terest, cautionary  obligations,  and  bonds  of  corroboration,  arc- 
examples  of  accessory  obligations,  and  all  necessarily  refer  to 
some  prior  or  principal  obligation. 

ACCOMMODATION  BELLS  are  bills  of  exchange 
granted  without  value  having  been  received  by  the  acceptors, 
for  the  purpose  of  raising  money  by  discount.  These  accept- 
ances get  the  name  of  wind  or  accommodation  bills  ;  and  the 
party  for  whose  accommodation  they  are  granted,  whether 
drawer,  acceptor,  or  indorser,  is,  of  course,  bound  to  relieve 
all  the  other  parties  who-e  names  are  on  the  bill  from  the  con- 
gruences of  their  obligation.  In  ease  of  the  bankruptcy  of 
the  parties,  various  nice  ami  iniriratc  questions  arise  with  re- 
gard to  the  mode  of  ranking  for  stub  debts.  The  general 
rules  established  seem  to  resolve  into  these:  '!.%/,  That  the 
onerous  holder  is  entitled  to  rank  on  the  estates  of  all  the 
parties  on  the  bill  to  the  effect  of  drawing  full  payment.  iid, 
As  no  double  ranking  is  allowed,  the  estate  of  the  acceptor, 
though  lie  receive  no  value,  cannot  claim  upon  the  estate  of 
the  party  for  whose  accommodation  the  bill  was  granted  ;  but 
a  claim  for  the  amount  of  the  dividend  paid  is  competent 
against  the  party  himself.  ;5</,  That,  in  the  c-'sc  of  mutual  ac- 
commodation bills,  they  arc  held  to  be  good  considerations  for 
one  another.  There  is  another  principle  applicable  to  accom- 
modation bills  of  considerable  importance,  namely,  that  the 
ordinary  rules  as  to  due  negotiation  do  not  apply  to  them. 
Ilenee,  the  drawer  or  indorser  of  such  a  bill,  if  he  has  parti- 
cipated in  the  accommodation,  cannot  plead  against  the  holder 
the  want  of  notice  of  dishonour.  Uut  where  the  accommoda- 
tion is  not  for  the  drawers  behoof,  but  for  the  use  of  some  of 
the  other  parties,  the  drawer  has  been  held  entitled  to  notice. 
See  fitlFs  Comment*; Wr.v,  vol.  i.  p.  836,  et  icq.  \tk  edit* 

ACCOM  PLKT.S — Associates  in  the  same  crime  (sociieri- 
fttftltf.)  By  a  general  rule  of  our  law,  an  accomplice  is  not  re- 
ceived in  evidence  against  a  criminal  :  Jie.t  from  this  rule  arc 
excepted,  1.  Cases  of  treason;  2.  Occult  crimes;  :j.  Cases 
which  nrc  excepted  by  statute.    AY  here  an  accomplice  u  to  be 
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called  in  evidence  against  a  pannel,  lie  receives  |  remission  of 
his  crime,  that  lie  may  have  no  bias  to  swear  falsely. 

ACCUETION,  in  a  legal  sense,  takes  plate  when  a  right 
in  favour  of  the  person  from  whom  an  heritable  proprietor  de- 
rives  his  title  l>eeomes  effectual  to  the  proprietor;  for  example, 
a  person  not  'uijlj't  sells  lands  t<»  which  he  has  merely  a  per- 
sonal right,  and  gives  a  precept  of  sasine  for  infefting  the  pur- 
chaser, who  is  accordingly  infeit  :  Although  that  sasine,  as  pro- 
ceeding on  a  precept  from  a  j>erson  uninfeft,  carries  no  feudal 
right  to  the  purchaser,  yet,  if  afterward*  the  seller  be  inicft, 
that  title  in  him  will  validate  the  precept  he  gave,  ami  the 
sasine  following  upon  it,  and  .so  be  said  to  accrcscc  to  the  pur- 
chaser, and  render  his  feudal  right  complete. 

ACCOUNTS.  Merchants  accounts  suffer  a  triennial  pre- 
scription by  the  act  157ft  c.  53.  This  proscription  begins  to 
run  from  the  date  of  the  last  article.  The  existence  of  the 
debt  (including  the  subsistence  as  well  as  the  constitution  of  it) 
may  l>e  proved  by  the  oath  of  the  debtor  after  the  expiration 
of  the  three  yrar>.  The  debt  may  also  be  proved  by  a  writing 
signed  by  the  debtor.  .See  Prescription.  My  the  bankrupt 
statute,  54  Geo.  III.  c.  187,  where  the  debt  claimed  rests  up- 
on an  ovf.s  accoi  s  i,  the  creditor  is  required  to  produce  a 
Certified  copy  of  the  account  signed  by  the  party  to  whom  it  is 
due,  along  with  an  affidavit  by  the  creditor.  The  provisions 
of  the  statute  as  to  this  are  not  very  clear  ;  but  it  seems  now 
to  be  settled,  that  a  correct  c<>py  of  the  whole  account  on  both 
sides  as  it  ttwdl  in  the  creditor's  books,  must  be  produced 
Certified  as  authentic,  either  nv  the  creditor  or  his  book-keeper. 
The  oath  of  verity  i^  a  certifying  of  the  account.  Bcirs  Cum. 
vol.  ii.  p.  377,  1th  edit.  It  i-  prohahle  that  the  ambiguity  of 
the  present  bankrupt  statute  on  tfctt  point  Ififl  he  corrected  iu 
the  statutes  about  to  be  emu-ted.     See  *S\yi.'t\st  ration. 

ACt  l'Ml' LA'l  h  >l  M,isthe  sum  for  which  decree  of 
adjudication  is  given,  comjMised,  in  the  general  adjudication, 
of  tile  principal  sum  in  the  debt,  interest,  and  penalty  ;  and  iu 
the  special  adjudication,  a  fifth  part  more  of  the  principal  sum 
b  added,  as  a  compensation  to  the  creditor  on  account  of  his 
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receiving  land  for  his  debt ;  hut  there  is  no  instance  of  a  spe- 
cial adjudication  being  carried  into  effect. 

ACTIO  KEDHIBITOHIA,  was  an  action  in  the  Ro- 
man law  (founded  on  the  implied  warrandice  of  the  con- 
tract of  sale),  by  which,  when  the  purchaser  discovered  a  latent 
fault  in  the  commodity  purchased,  such  as  rendered  it  unfit  for 
the  purpose  for  which  it  was  intended,  he  was  entitled,  within 
six  months,  to  return  the  goods,  and  claim  repetition  of  the 
price.  This  action  seems  to  have  been  competent  wherever 
the  defect  was  such  as,  if  the  buyer  had  l>ccn  made  acquainted 
with  it,  he  would  not  have  become  a  purchaser.  By  the  law  of 
Scotland,  an  action  of  this  kind  is  admitted,  where  it  is  brought 
immediately ;  that  is,  within  a  few  days  after  the  sale ;  for,  if 
it  be  longer  delayed,  the  presumption  is,  that  the  purchaser  i| 
satisfied.  It  would  appear  that  the  law  of  England  differs  from 
the  Roman  and  Scotch  law  in  this  respect,  and  that,  by  the 
English  law,  express  warrandice  from  the  seller  is  necessary, 
in  order  to  entitle  the  purchanr  to  any  remedy.  Brtncn  OR 
Sale,  p.  287. 

ACT  OF  GOD,  in  law  language,  signifies  any  inevitable 
accident  occurring  without  the  intervention  of  man,  such  as 
Btorms,  lightning,  tempers,  &c.  and  losses  arising  from  such 
fatalities  arc  not  held  to  be  such  as  one  party  under  any  cir- 
cumstances (independently  of  special  contract)  is  bound  to 
make  good  to  another.  Suc  h  losses,  for  example,  are  sufficient 
to  liberate  innkeepers  and  stablers  from  their  obligation  under 
the  edict,  Nautcc,  cuupemes,  stdmhir'ii. 

ACT  OF  FARLIAM  KNT.  An  act  of  parliament  is  a  law 
passed  by  all  the  three  branches  of  the  legislature;  his  Ma- 
jesty, the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
parliament  assembled.  This  is  the  highest  legal  authority 
known  in  the  Constitution,  by  which  even  the  King  may  be 
bound,  and  which  cannot  l>e  altered,  re]>calcd,  or  suspended, 
but  by  the  same  high  powers,  or  by  a  long  course  of  contrary 
usage  or  disuse ;  for,  by  the  law  of  Scotland,  a  statute  may, 
by  disuse,  cease  to  be  obligatory. 

The  encient  acts  of  the  Scotch  Parliament  were  proclaimed 
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in  all  the  country  towns,  boroughs,  and  even  notified  in  the 
baron  courts.  These  means  of  promulgation  were  gradually 
dropped  as  the  use  of  printing  became  common  ;  at  last,  by  the 
act  1.381,  c.  128,  the  publication  at  the  market-cross  of  Edin- 
burgh was  declared  to  be  sufficient.  British  statutes  require 
no  formal  promulgation  ;  and  in  order  to  fix  the  time  from 
which  they  shall  become  binding,  it  was  enacted,  by  33d  Geo. 
III.  c.  13,  that  every  act  of  parliament,  which  should  pass  after 
April  8.  1793,  shall  commence  from  the  date  of  the  indorse- 
ment by  the  clerk  of  parliament,  stating  the  day,  month,  and 
year  when  the  act  was  passed  and  received  the  royal  assent, 
unless  the  commencement  shull  in  the  act  itself  be  otherwise 
provided  for. 

ACT  OF  WARDING  is  a  warrant  issued  by  the  magis- 
trates of  royal  burghs  authorising  the  imprisonment  of  a  debtor. 
This  warrant  is  contained  either  in  a  judgment  pronounced  by 
the  magistrates,  or  in  a  decree  of  registration,  proceeding  from 
the  court  of  the  magistrates,  upon  a  clause  of  consent,  or  upon 
a  registered  protest  of  a  bill.  BcVs  Com.  vol.  ii.  p.  174. 
The  privilege  of  granting  such  warrants  is  peculiar  to  the 
magistrates  of  royal  burghs.  It  has  been  traced  to  the  2d 
stat.  Robert  I.  c.  19.  Reg.  Maj.  p.  3G1  ;  and  is  the  only  di- 
rect execution  for  payment  of  debt  known  in  Scotland,  impri- 
sonment under  horning  and  caption  being  founded  on  a  fiction 
of  the  law,  by  which  the  debtor  is  imprisoned  as  a  rebel.  In 
strictness,  the  imprisonment  under  an  act  of  warding  ought  to 
proceed  only  after  an  unsuccessful  search  for  the  effects  of  the 
debtor  ;  and  it  is  the  practice  of  the  town-officers  in  Edinburgh 
to  certify  that  such  a  search  has  been  made ;  after  which,  the 
days  of  charge  being  elapsed,  the  debtor  may  be  imprisoned. 
Such  warrants  can  be  issued  only  against  inhabitants  of  the 
burgh  subject  to  the  jurisdiction  of  the  magistrates,  which  all 
persons  arc  after  forty  days  residence  within  the  royalty.  In 
Ross's  Lectures,  vol.  i.  p.  255,  there  will  be  found  some  in- 
teresting historical  speculations  connected  with  this  subject. 

ACTS  OF  SEDERUNT  arc  ordinances  of  the  Court  of 
Session,  under  authority  of  the  act  1540,  e.  9%  by  which  au- 
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thority  is  given  to  tlie  Judges  to  make  such  statutes  as  may  be 
necessary  for  the  ordering  of  processes  and  the  expediting  of 
justice.  The  Court  is  also  authorised,  by  other  acts  of  Par- 
liament (as  by  the  bankrupt  statute),  to  make  enactments  re- 
lative to  certain  matters  therein  pointed  out. 

ACTS  of  Ac  General  Assembly  of  the  Church  of  Scotland. 
The  acts  of  the  General  Assembly,  issued  under  their  legisla- 
tive powers,  are  binding  on  all  the  members  and  judicatories  of 
the  church.  The  form  of  their  procedure,  in  these  enactments, 
is  regulated  by  an  act  of  the  church,  (H>97)  termed  the  bar- 
rier act,  winch  directs  any  proposal  or  overture  for  a  new  act, 
or  for  repealing  an  old  one.  to  l>e  laid  by  the  member  by  whom 
it  is  proposed  before  the  presbytery  or  synod  to  which  he  be- 
longs; who,  if  they  approve  of  it,  will  transmit  it  to  the  Ge- 
neral Assembly  as  their  own  overture.  This  overture  may 
either  be  dismissed  or  adopted  by  the  General  Assembly ;  and 
it  may  be  adopted  with  such  changes  or  modifications  as  they 
may  think  proper.  The  overture,  being  adopted  by  the  Ge- 
neral Afsembry,  is,  by  that  body,  transmitted  to  the  several 
presbyteries  of  the  church  for  their  consideration,  with  an  in- 
junction to  send  up  their  opinion  on  the  measure  to  the  next 
General  Assembly,  who  may  pass  it  into  a  standing  law,  if 
it  be  the  general  opinion  of  the  church  that  it  ought  to  be  en- 
acted ;  but  not  less  than  forty  presbyteries  must  have  approved 
of  it. 

The  delay  which  this  form  of  proceeding  necessarily  occa- 
sions, is  remedied  by  a  power  exercised  by  the  General  As- 
sembly, of  converting  the  overture  (where  the  presbyteries  have 
neglected  to  communicate  their  opinion  on  the  point)  into  an 
interim  act,  which  is  held  to  be  binding  until  the  meeting  of 
the  next  Assembly,  and  may  be  continued  until  the  act  be  fi, 
nallv  approved  of  or  rejected. 

ACT  OF  COC'KT  is  a  SERVICE,  is  a  notorial  instru- 
ment, stating  the  proceedings  in  the  court  of  service,  drawn  up 
and  Bigtied  by  the  clerk  of  court ;  and  which  bears  evidence  of 
what  passed  in  the  court  relative  to  the  service. 

ACT  OF  G RACK.    The  act  so  termed  is  the  act  169$ 
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c.  32.  Previous  to  this  act  a  prisoner  for  debt  was  considered 
as  a  criminal  j  it  was  as  a  rebel  to  the  king  that  he  was  impri- 
soned, and  his  only  toe&na  of  subsistence*  arose  from  his  claim 
on  that  fund  which  was  destined  for  the  support  of  criminals. 
The  royal  burghs,  oppressed  with  the  expence,  applied  to  par- 
liament for  relief,  and  they  obtained  the  act  in  question.  This 
act  proceeds  upon  the  narrative,  M  That  the  burghs  of  this 
*k  kingdom,  havers  of  prisoners,  are  troubled  and  overcharged 
M  with  prisoners  thrust  into  their  prisons,  who  have  nothing 
'*  to  maintain  themselves,  but  must  of  necessity  either  starve 
u  or  be  a  burden  upon  the  burgh  ;*  and,  therefore,  the  Legis- 
lature enacts,  «  That  where  any  person  is  made,  or  shall  be 
"  made,  prisoner  for  a  civil  debt  or  cause,  and  shall  be  found, 
"  or  become  so  poor,  as  that  he  cannot  aliment  himself,  then, 
"  and  in  that  case,  it  shall  be  lawful  to  the  magistrates  of  the 
"  burgh  where  the  prison  is  to  which  the  said  prisoner  is  com- 
"  mitted,  upon  the  complaint  of  the  said  prisoner,  and  his 
4i  making  faith  in  their  presence  that  he  hath  not  wherewith 
"  to  aliment  himself,  to  intimate  the  same  to  the  creditors,  one 
*{  or  more,  at  whose  instance  the  said  prisoner  was  committed, 
M  or  is  detained,  and  to  require  him  or  them  either  to  provide 
"  and  give  security  for  an  aliment  to  him,  not  under  three 
u  shilling*  (Scots)  per  day,  or  else  to  consent  to  his  liberation  ; 
*  which,  if  the  said  creditors  refuse  or  delay  to  do  within  the 
n  space  often  days  thereafter,  then  it  shall  be  leisome  to  the 
M  magistrates  to  set  the  said  poor  indigent  prisoner  at  liberty* 
l%  without  any  hazard  of  being  liable  for  the  debt,"1  &c.  ;  and  it 
is  declared,  that  "  prisoners  for  criminal  cases  be  in  the  tamo 
u  state  as  formerly.'" 

This  act  was  clearly  intended  to  regulate  the  case  of  civil 
debts;  but  the  question  occurred  whether  by  civil  debts  wa« 
meant  debts  r.r  contractu  only,  or  debts  also  ex  delicto;  and 
the  Court  were  at  first  of  opinion  that  debtors,  whose  debts 
arose  ex  delicto,  were  not  entitled  to  the  benefit  of  the 
statute.  This  judgment  is  reported  by  Lord  Kilkerran, 
Leslie,  November  1 7-58,  p.  4o() ;  and  tlie  same  doctrine 
laid  down  by  Erskine,  13.  iv.  tit.  3.  §  28.    The  opinion  WM 
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however  disregarded  by  the  Court  in  1787 ;  and  debts,  though 
•rising  ex  delicto^  were  held  to  be  civil  debts  in  the  sense 
of  the  act,  and,  as  such,  did  not  exclude  the  debtor  from  the 
benefit  of  the  statute.  The  ease  that  occurred  at  this  time 
was  exceedingly  well  calculated  for  drawing  a  proper  line  of 
distinction  between  debts  of  a  civil  and  criminal  nature.  The 
claimant  was  imprisoned  on  a  decree  which  ordained  him  to 
pay  L.3  to  the  private  party  as  damages  for  an  assault ; 
L.l  as  a  fine  to  the  procurator-fiscal,  and  L.2  sterling  of 
costs.  The  Court  thought  that  the  decision  in  the  case 
of  Leslie  ought  to  be  departed  from,  and  that  damages, 
though  cx  delktOy  awarded  to  a  private  party,  were,  in  the 
sense  of  the  statute,  a  civil  cause  of  imprisonment ;  and,  accord- 
ingly, the  Court  found  the  claimant  entitled  to  the  benefit  of 
the  act  in  so  far  as  regarded  the  L.3  of  damages,  and  L.2  of 
costs ;  but  that  the  procurator-fiscal  shall  be  at  liberty  to  de- 
tain the  prisoner  until  the  fine  of  L.l  be  paid,  without  being 
bound  to  aliment  him.  A  debtor  also,  to  whom  the  benefit  of 
the  ccssio  honorum  was  denied  on  account  of  his  fraud,  waa 
found  entitled  to  the  Act  of  Grace  ;  Aitken  against  Gray,  May 
27.  1790.    See  also  BeWs  Com.  vol.  u.  p.  533.  4th  Edit. 

There  is  one  case,  however,  of  civil  obligation,  in  which  a 
prisoner  is  not  entitled  to  the  benefit  of  the  Act  of  Grace ; 
and  that  is,  where  a  person  is  imprisoned  for  not  performing  an 
act  within  his  power ;  as,  for  instance,  delivering  up  certain 
bonds  which  he  admits  to  be  in  his  custody.  December  2, 
1707.    Turner  against  Ross.    Fount,  vol.  ii.  p.  533. 

To  entitle  the  debtor  to  an  aliment,  he  must  swear  that  he 
has  no  means  of  subsistence  ;  and  for  the  forms  of  application, 
&c.  sec  Bt'lT s  Forms  of  Dcctls>  vol.  vi.  p.  488.  Where  the 
debtor  has  an  aliment,  he  will  be  refused  the  benefit  of  the  sta- 
tute, unless  he  give  up  his  funds,  even  though  they  may  have 
been  given  from  charitable  considerations.  November  20. 1734. 
M'Kenzic  against  Blair,  Karnes'  Diet.  vol.  ii.  p.  173.  A  con- 
veyance by  the  debtor  does  not  seem  to  be  required  by  the  act ; 
vet  the  keeper?  of  the  Edinburgh  jail*?,  a?  well  as  jailors  in  other 
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places,  )iave  been  in  mc  to  require  a  conveyance  in  favour  of 
the  incarcerating  creditor;  and  there  seems  to  be  reason  in 
-the  demand,  where  there  n  a  property  belonging  to  the  debtor 
which  cannot  be  instantly  turned  into  moncv,  or  made  to  ren- 
der an  aliment  to  the  debtor  ;  for,  as  it  ought  to  have  gone  to 
the  support  of  the  debtor,  the  creditor  who  makes  the  advance 
is  entitled  to  the  fund  primarily  liable  to  be  taken  as  a  fund  of 
aliment. 

When  the  application  i;  made  by  the  debtor,  it  must  be  in- 
timated to  the  creditors  who  have  incarcerated  or  entered  re- 
tainers ;  if  no  appearance  is  made  for  the  creditors  within  ten 
days,  the  magistrates  may  liberate  the  debtor.  But  the  ten 
days  must  have  fully  expired ;  for  when  magistrates  liberated  a 
debtor  immediately  after  12  o'clock  mid-day  of  the  tenth  day, 
the  Court  found  them  liable  for  the  debt.  November  11. 
1704,  Blair  against » Magistrates  of  Kdinhurgh.  Foimi.  In 
computing  the  term,  the  day  is  held  to  run  from  midnight  to 
midnight. 

The  magistrates  do  not  seem  to  possess  the  power  of  paying 
the  aliment  where  the  creditor  neglects. 

The  creditor  may  imprison  the  debtor  on  the  same  diligence 
after  his  liberation.  June  19-  1759,  Abcrcrombie  against 
Brodic,  Fac.  CaL  ii.  3S& 

ACT  AND  COMMISSION.  Th'is  is  the  form  in  the 
judicial  proceedings  of  the  Court  of  Session,  by  which  a  com- 
mission is  given  by  the  Court  to  a  person  for  taking  a  proof  in 
a  depending  action.  The  power  delegated  to  the  commissioner 
is  a  very  important  one,  as  the  accuracy  of  the  report  given  of 
the  evidence  must  depend  in  a  great  measure  on  his  skill, 
knowledge,  and  integrity.  Formerly  the  commissioner  was  sug- 
gested by  the  parties ;  but,  by  act  of  sederunt,  1 1  th  March  1  SCO, 
this  is  prohibited,  and  the  taking  of  proofs  put  under  pro]>cr  re- 
gulations. The  commiss  ion  circumscribes  the  nature  of  the  proof 
to  be  led,  and  empowers  the  commissioner  to  take  it  between 
and  a  certain  day.  Warrant  is  given  for  citing  the  witnesses ; 
and  the  commissioner  is  directed  to  cause  his  elerk  to  put  down 
the  end  :nce  in  writing  to  be  subscribed  by  the  witnesses,  awl 
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a  day  is  appointed  for  reporting  the  proof  to  the  Court.  Tfuf 
form,  however,  has  been  now  almost  entirely  suj>erscdcd  by 
the  establishment  <»f  the  Jury  Court.    See  Juri/  Court. 

ACT  OF  BANKRUPTCY.  We  have  not  what  in  Eng- 
land is  termed  an  act  of  bankruptcy.  Hut  where  a  debtor 
flees,  absconds,  takes  sanctuary,  or  defends  himself  against  im» 
prisonment,  when  the  other  circumstances  of  diligence  and  in- 
solvency concur,  they  may  be  considered  as  acts  of  bankruptcy. 

ACTOR,  a  Counsel  or  Advocate. — The  term  is  still  used 
by  the  clerks  of  court,  who,  in  preparing  their  minutes,  desig- 
nate the  respective  counsel  for  the  parties  Actor  and  Alter. 

ACTION.  By  an  action  is  understood  the  "  prosecuting 
"  in  judgment  what  is  due  to  one  f  This  includes  obviously 
not  only  the  demand,  whether  it  be  made  in  the  form  of  a 
summons  or  petition,  but  the  steps  necessary  for  supporting 
the  demand  and  procuring  the  judgment  of  the  court.  The 
term  action,  therefore,  includes  the  whole  proceedings  up  to 
the  final  judgment  in  the  cause. 

Actions  may  be  arranged  under  the  following  heads :  Ac- 
tions of  the  first  or  of  the  second  instance.  Actions  of  the  first 
instance,  are  those  which  come  originally  before  the  Court  of 
Session ;  and  these  may  be  divided  into  solemn  and  summary 
actions ;  the  former  of  which  is  founded  on  the  summons  ;  the 
latter  on  the  petition  and  complaint.  The  solemn  action  suf- 
fers a  sub-division  into  petitory  actions,  in  which  something  is 
demanded  to  be  decreed  by  the  judge  ;  possessory  actions,  where 
possession  is  sought  to  be  retained  or  recovered ;  declaratory 
actions,  in  which  some  right  of  property  or  of  servitude  is  de- 
clared ;  rescissory  actions,  by  which  deeds  arc  reduced ;  and, 
lastly,  into  accessory  actions,  winch  prepare  the  way,  or  are 
subservient  to  others.  The  summary  action  is  that  which  it 
brought  for  the  sake  of  dispatch  by  ]>etition  and  complaint, 
as  in  election  questions,  and,  under  the  bankrupt  statute, 
against  the  trustee  or  commissioners. 

These  include  the  actions  of  the  first  instance  which  come 
originally  before  the  Court  of  Session ;  those  which  come  by 
review,  are  said  to  be  actions  of  the  second  instance,  as  advo. 
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eations,  by  which  the  decisions  of  inferior  judges  arc  brought 
under  review ;  suspensions,  by  which  diligence  is  sisted  until 
the  justice  of  the  debt  be  inquired  into ;  and  reductions  of 
decrees,  by  which,  on  caiuc  shewn,  the  decrees  of  judges  may 
be  annulled. 

The  following  will  give  a  more  precise  view  of  this  arrange- 
ment : 

I.  ACTIONS  OF  THE  FIRST  INSTANCE,  INCLUDING 

1.  Solemn  Actions,  as 
h  Petitory  actions. 
ft,  Possessor)'  actions. 
.'3.  Declaratory  actions. 

4.  Rescissory  actions. 

5.  Accessory  actions. 

2.  Summary  Art'umx,  01 

1.  Petitions  and  Complaints  connected  with  MMAa 
depending  procedure,  or  against  persons  guilty 
of  contempts  of  Court,  or  against  members 
of  the  College  of  Justice. 
Petitions  and  Complaints  in  election  questions, 
and  in  questions  under  the  bankrupt  statutes 

II.  Actions  of  the  second  instance,  consisting  or 

1.  Advocations. 

2.  Suspensions. 

3.  Reduction  of  Decrees. 

These  -uill  be  treated  tf  under  their  respective  titles. 

When  the  action  is  called  in  Ccu»t,  parties,  in  the  Supreme 
Court,  are  heard  by  their  counsel ;  and  if  the  circumstances  be 
Ascertained  and  there  be  no  difficulty  in  point  of  law,  a  decision 
will  be  immediately  given.  Should  a  proof  be  requisite,  according 
to  the  late  practice,  the  witnesses  were  examined  cither  by  the 
judge  or  by  a  commissioner  appointed  by  the  judge :  The  de- 
positions, in  either  case,  were  taken  down  in  writing,  and  sign- 
ed by  the  witness  and  by  the  judge  or  commissioner.  On 
B3 
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reporting  the  proof,  the  parties  were  heard  on  its  import,  and 
the  cause  decided.  Where  the  facts  were  ascertained,  but  a 
difficult v  occurred  in  point  of  iaw,  memorials  to  the  judge,  or 
informations  to  the  court,  were  ordered,  on  which*  a  judgment 
followed.  Bat  the  recent  acts  establishing  the  Jury  Court 
have,  in  a  peat  me^urc,  BMpflftpded  the  old  form  of  proof  by 
Commission.    Sec  Jury  Court. 

Where  a  judgment  has  been  pronounced  by  the  Lord  Ordi 
nary,  it  may  be  brought  under  his  Lordship's  review  by  a  re- 
presentation ;  and  formerly  this  might  have  been  repeated  un- 
til the  judge  had  prohibited  any  farther  representation.  But 
now,  by  Act  of  Sederunt  7th  February  1S10,  no  more  than 
two  representations  against  the  same  judgment  can  !>e  present- 
ed to  the  Lord  Ordinary.  The  party  may  then  bring  the  cause 
before  the  whole  judges  by  petition  ;  but  two  consecutive  judg- 
ments of  the  Inner-house  terminate  the  cause  ;  and  the  party 
dissatisfied  with  the  judgment  has  no  other  resource  than  by 
appeal  to  the  House  of  I'ecrs. 

For  a  more  precise  account  of  this  procedure,  the  titles  Sum- 
mons, Execution,  CMngj  Enrolling,  He  presentation,  An- 
swers, Petition,  Appeal,  eye.  may  l>e  consulted. 

In  actions  brought  l>cfore  inferior  courts,  the  pleadings  are 
conducted  in  writing,  and  the  judgments  pronounced  may  be 
igain  laid  before  the  judge.  In  the  general  case,  the  judgment 
may  be  advocated  and  brought  under  review  of  the  Court  of 
Session,  where  the  S3mc  procedure  takes  place  as  stated  above. 

ADDITION  is  the  Engli>h  term  for  our  expression  desig- 
nation ;  and  means  the  description  of  a  party,  whether  made 
by  his  titles,  estate,  profession,  or  place  of  residence. 

ADHERENCE.  Married  persons  may,  by  the  act  1573, 
c.  55,  prosecute  each  other  on  account  of  desertion.  In  prac- 
tice, the  action  may  begin  after  the  offending  party  shall  have 
deserted  for  the  space  of  one  year ;  and  it  is  competent  before 
an  inferior  commissar}*.  The  sentence  of  adherence  may  be 
enforced  by  letters  of  homing  j  and  should  the  offender  disobey 
the  charge,  the  act  direets  the  church  to  admonish  him  ;  and 
should  he  neglect  the  admonition  of  the  church,  he  will  be  c.v- 
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communicated.  These  forms  being  gone  through,  an  action 
of  divorce  may  be  insisted  in,  but  it  can  be  brought  before  the 
Commissaries  of  Kdinburgh  only  ;  and  four  years  having  elap- 
sed from  the  first  desertion,  sentence  of  divorce  will  be  pro- 
nounced :  the  effect  of  which  is  declared  by  the  statute  to  be, 
that  the  offender  shall  H  tyne  and  lose  his  tocher  and  donuthncs 
"  propter  tvuptuu*  Where  the  wife  is  the  offender,  the  hus- 
band, under  this  expression,  is  entitled  to  retain  the  tocher  he 
received  with  the  wile,  without  being  liable  ti»  make  any  of  the 
provisions  to  which  by  law,  or  by  convention,  the  wife  would  have 
been  entitled  on  the  dissolution  of  the  marriage.  "Where  the 
husband  is  the  offender,  he  must  repay  the  tocher  to  the  wife, 
as  well  as  all  the  pro\i>ions  to  which  she  could  have  been 
entitled  had  the  marriage  terminated  by  the  death  of  the  hus- 
band. This  action  does  not  seem  to  be  competent  where  the 
party  is  out  of  the  kingdom. 

ADJOURNMENT,  To  adjourn  a  court  is,  by  a  regular 
act,  to  stop  the  proceedings  for  the  present,  and  delay  them  to 
a  future  time.  The  proceedings  in  a  service,  or  even  in  a 
criminal  trial,  may  be  adjourned  on  cause  shewn.  But  in  a 
criminal  trial  no  adjournment  can  take  place  after  the  assize 
have  been  sworn,  excepting  where  the  extraordinary  length  of 
the  case  renders  it  necessary.    Hume,  vol.  iv.  p. 

ADJ  INDICATION.  The  Kngli.sh  use  this  term  to  express 
the  act  of  giving  judgment.  But,  in  £cots  law,  it  signifies 
the  diligence  by  which  land  is  attached  in  security  and  pay- 
ment of  debt,  or  by  which  a  feudal  title  is  made  up  in  a 
person  holding  an  obligation  to  convey  without  a  procuratory 
of  resignation  or  precept  of  sasine.  There  arc  thus,  1.  The 
adjudication  for  debt ;  2.  The  adjudication  in  security ;  and 
3.  The  adjudication  in  implement. 

1.  Adjudication  for  dtbt. 

Adjudication  is  the  modern  diligence  which  has  beta  sub- 
stituted  for  the  apprising.  The  apprising  originally  seems  to 
have  been  a  very  summary  proceeding,  by  which,  where  the 
debtor  was  not  possessed  of  :ai!iicicnt  moveable  property,  the 
Sheriff  was  authorised  to  give  him  notice  to  sell  hie  land* 
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vitliin  U  day.*,  to  pay  the  debt,  and  failing  his  doing  go,  to 
transfer  the  property  a!;-n]utely  to  the  ereditor  in  satisfaction 
of  his  debt.  The  act  14G2,  c.  37,  as  a  modification  of  the 
hardships  of  the  older  law,  gave  the  debtor  a  power  01  redemp- 
tion witli in  6even  years-,  on  his  repaying  to  the  purehascr  the 
price,  and  the  expense  of  completing  Ids  titles.  Where  no 
purchaser  appeared,  the  SheriJf  is  directed  by  that  statute  to 
apprise  the  lands  by  thirteen  u  of  the  best  and  worthiest  of  the 
u  shire,*'  and  to  make  it  over  to  the  creditor  to  the  extent  of 
the  debt;  the  superior  being  bound  to  receive  the  creditor  or 
purchaser  on  payment  of  a  years  rent,  or  to  take  the  lands 
himself  and  pay  the  debt.  Under  this  6tatutc  the  apprising 
appears  to  have  been  conducted  for  sometime  with  a  due  re- 
gard to  the  interests  of  the  parties  interested  ;  but  the  execu- 
tion of  the  act,  in  the  country,  having  fallen  into  the  hand* 
of  Messengers,  abuses  arose,  which  were  attempted  to  be 
remedied  by  conducting  the  apprising  in  every  ease  at  Edin- 
burgh ;  the  expene  however,  with  which  this  was  attended, 
introduced  the  practice  of  allowing  the  creditor  to  enter  into 
possession  on  a  general  redeemable  title,  and  to  draw  the  rent* 
and  profits-  during  the  whole  term  of  redemption,  without  be- 
ing under  any  obligation  to  account  for  the  surplus  over  the 
interest  of  the  debt. 

This  practice  gave  facilities  to  the  grossest  abuses ;  and  to 
remedy  some  of  the  evils,  the  act  10:21,  e.  %  'provided  that 
the  rents  and  proiits,  in  so  far  as  they  exceeded  the  interest 
of  the  debt,  should  be  imputed  pro  tunto  to  the  payment  of 
the  principal.  The  same  statute  enacts,  that  the  legal  rever- 
sion of  seven  years  shall  not  run  against  mine>rs.  The  act 
1GG1,  c.  G2,  prorogates  the  legal  reversion  of  apprising*,  from 
BCvcn  to  ten  years,  and  provides,  that  all  qpgirktifgF,  within 
year  and  day  of  the  first  effectual  one,  shall  ran],  pan  passu ; 
and  eleh'nes  the  first  effectual  apprising  to  be  that  on  which  the 
first  feudal  right  has  been  completed  by  sasin<\  or  by  charge 
against  the  superior.  The  expense  of  the  first  effectual  ap- 
prising is  also  made  common  to  all  who  shall  take  benefit  by  it. 

But  it  was  by  the  act  167^,  c  19,  that  the  ae'judicatum  *e> 
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cording  to  the  present  form  was  introduced.  That  statute, 
after  narrating  the  various  alnises  of  the  old  system  of  appro? 
ings,  enacts,  that,  in  place  of  them,  a  process  shall  be  raised  in 
the  Court  of  Session  against  the  debtor,  in  which  the  Court 
shall  adjudge  from  him  a  part  of  his  lands,  or  other  estate  iu 
use  to  be  apprised,  corresponding  to  the  debt,  interest,  and  the 
expense  of  entry  and  infeftmcnt,  with  a  lifth  part  more  on  ac- 
count of  the  inconvenience  to  which  the  creditor  is  put  by 
being  obliged  to  take  land  instead  of  money :  The  value  of 
the  land  so  to  be  adjudged  to  be  ascertained  by  a  proof  of  the 
rental,  or  profits,  to  be  led  by  the  debtor  (if  he  choose)  and  the 
creditor  before  the  Court.  Upon  the  decreet  of  adjudication 
thus  obtained,  the  creditor  is  entitled  immediately  to  enter  into 
possession;  and  as  the  land  so  set  apart  may  be  considered  as 
of  the  nature  of  a  surrogutum  for  the  debt,  the  creditor  is  un- 
der no  obligation  to  account  for  the  surplus,  if  there  should  be 
any,  after  paying  the  interest.  The  period  of  redemption  un- 
der this  form,  which  is  called  a  tpecial  adjudication^  is  made 
five  years  after  the  date  of  the  decree ;  and  it  is  declared,  that 
after  the  creditor  has:  attained  possesion  under  the  decree,  he 
shall  have  no  farther  execution  against  Iiis  debtor  by  arrest- 
ment, caption,  or  otherv.Lsc,  except  in  the  case  of  eviction  un- 
der the  warrandice.  Hut  as  these  provisions  of  the  statute 
proceed  on  the  supposition,  that  the  debtor  produces  a  suf- 
ficient progress  of  titles,  and  that  he  ratifies  the  decree  of  ad- 
judication, and  cedes  summary  and  quiet  po->e^ion  to  the 
creditor,  it  is  farther  enacted,  that  where  the  debtor  does  not 
comply  with  these  requisites,  it  shall  be  in  the  power  of  the 
creditor  t:>  adjudge,  generally,  all  right  vested  in  the  debtor, 
in  the  same  manner  as  he  might  have  used  apprising  under 
the  act  1661,  c.  6~\  and  under  the  reversion,  and  with  the 
powers  competent  to  the  creditor  conferred  by  that  act.  Tfcil 
last  is  the  general  adjudication  ,  and  it  must  conclude  only  for 
the  principal  sum,  interest,  and  penalty,  but  not  for  a  fifth 
part  more.— Ai  t  (fSnhruut,  ll6t/t  February  1684. 

The  action  of  adjudication  introduced  by  the  statute  1672, 
ft  19,  cannot  proceed  until  the  debt  has  been  constituted 
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Cither  by  a  lleCMfl  ascertaining  its  precise  amount,  or  by  m 
liquid  ground  of  debt ;  and  the  summons  of  adjudication, 
alter  stating  bow  the  debt  is  constituted,  narrates  the  statute 
and  concludes  alternatively  for  a  special  or  general 
adjudication.  Tbis  is  necessary,  lx  cause,  although  tbcre  u 
hardly  an  instance  of  a  .special  adjudication  having  occur- 
red in  practice;  yet  ti:c  stymie  requires  that  the  debtor 
should  have  the  alternative;  and  it  is  only  on  his  refusal 
to  avail  himself  of  the  first  alternative  that  the  Court  is 
authorised  to  pronounce  a  decree  in  the  general  adjudication. 
The  decree  in  the  action  adjudges  the  lands,  &c.  to  the  credi- 
tor rfrfiCwtiMf/,  and  orders  the  superior  to  receive  him  as  his 
vassal.  In  order  to  give  the  necessary  publicity  to  such  de- 
crees, an  abridged  statement  called  an  Abbreviate,  containing 
the  names  of  the  debtor  and  creditor,  and  an  enumeration  of 
the  subjects  adjudged,  is  signed  by  the  extractor  who  signs  the 
decree,  and  recorded  within  60  days,  in  a  register  appointed 
for  the  purpose. — See  Abbreviate. 

There  arc  several  points  connected  with  the  summons 
and  process  of  adjudication,  which  it  may  be  proper  to  enume- 
rate mere  particularly  :  1.  The  summons  proceeds  on  a  bill 
prc?u;ied  in  die  IJilU  'hamber,  which,  being  passed,  is  the 
warrant  for  signcting  the  summons.  An  error  in  the  bill  may 
be  fatal  to  the  proceedings.  2.  The  debt  on  which  the  adjudi- 
cation proceeds,  must  be  liquid  and  legally  vested  in  the  pur- 
suer's person,  by  direct  obligation,  or  by  assignation,  or  by 
confirmation,  ii.  When  a  decree  of  constitution  is  necessary, 
it  must  be  directed  against  the  original  debtor  or  his  heir,  who, 
if  he  declines  to  represent  his  predecessor,  must  appear  in  the 
action,  and  give  in  a  renunciation  to  be  heir;  on  which  the 
creditor  obtains  decree  ca^utionis  causa,  which  will  be  the 
ground  of  adjudication  contra  ha  rcditalcm  jaccntcm  of  the  de- 
ceased debt.  A  summons  of  constitution  and  adjudication  may 
be  combined  in  one  summons. — lurid.  Styles,  vol.  ii.  p.  oo8^ 
1st  Edit.  4.  "When  the  summons  of  adjudication  comes  into 
Court,  there  is  a  difference  in  the  procedure  between  a  first 
and  any  subsequent  adjudication \  for  the  debtor  in  a  foil  ad, 


A 13  J  AD  J 


S5 


judication  may  appear  and  take  a  day  to  produce  his  titles,  Sec. 
with  the  view,  it'  lie  chooses,  of  concurring  in  a  special  ad- 
judication, whkh  cannot  be  done  in  any  subsequent  adjudica- 
tion. It  is  also  provided  by  the  act  £4  Geo.  III.  c.  1537,  §  9, 
that  the  Lord  Ordinary,  before  whom  the  first  process  of  adjudi- 
cation is  called,  shall  ordain  intimation  thereof  to  be  made  in 
the  Minutc-Iiook,  and  on  the  wall  of  the  Parliament  House, 
in  order  that  other  creditors,  who  are  in  a  Condition  to  adjudge, 
may  be  conjoined  in  the  process ;  and  for  that  purpose  20  sede- 
runt days  are  allowed.  At  the  expiration  of  the  '20  days,  those 
who  can  produce  instructions  of  their  debts,  with  summonses 
of  adjudication,  libelled  and  signetod,  arc  conjoined  in  one  ad- 
judication. This  procedure  is  proper  to  the  iirst  adjudication 
only.  Another  difference  between  the  Bist  and  subsequent 
adjudications  was  that  under  the  eld  form  of  process,  the  Court 
was  in  the  practice  of  dispensing  v.  ith  the  second  diet  of  com, 
pearancc,  when  that  was  necessary,  in  order  to  bring  the  pro- 
cess within  year  and  day;  but  now,  by  the  50  Geo.  III. 
c.  112,  §  27,  there  is  only  erne  diet  of  compearance  where  the 
defender  is  in  SeetUfed.  And  in  the  action  of  constitution, 
with  a  view  to  adjudication,  where  delay  tttfglit  be  fatal,  the 
Court  is  in  the  practice  of  pronouncing  decree  of  constitution 
at  once,  reserving  all  objections  nmtra  exeevtioncm. 

The  adjudication  is  made  effectual  so  as  to  compete  with 
other  heritable  rights,  (see  Effectual  Adjudication )  by  charter 
of  adjudication  and  sashie  ;  and  in  all  questions  with  other  ad- 
judications, it  will  be  rendered  complete  by  presenting  a  si  "na- 
ture in  Exchequer,  when  the  holding  is  of  the  Crown,  or  by 
executing  a  general  charge  of  horning  against  superiors  at 
the  Market  Cross  of  Edinburgh,  and  Pier  and  Shore  of  Lcith, 
where  the  holding  is  of  a  subject,  and  recording  an  abstract  of 
the  signature  or  charge  in  the  register  of  abbreviates  of  adju- 
dication, 6 1  Geo.  III.  c.  137,  §11.  Hie  adjudication,  being 
rendered  effectual.  Duty  income  the  foundation  of  a  pre- 
ference; but  all  adjudications  led  within  year  and  day  of  the 
lira  effectual  adjudication,  arc,  by  the  act  1661,  c.  fig,  to  be 
rinkcd  pari  pa^  y  v.    Adjudications  after  the  expiration  of  th? 
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year  and  day,  arc  preferred  upon  the  residue  of  the  estate  af- 
cording  to  their  dates. 

The  right  of  the  adjudgcr  is  redeemable  in  the  special  adju- 
dication in  five  years,  and  in  the  general  in  ten,  and  in  the  adju- 
dication COHtra  ha  ml', totem  jaeentcm  in  seven.  The  rtdemp- 
tion  may  be  eficcted  under  the  general  adjudication  by  the  credi- 
tor s  intromission  with  the  routs  and  profits  ;  but  in  the  special 
adjudication,  the  rent  goes  for  the  interest ;  and  the  debtor,  lie- 
fore  he  can  redeem  the  subject  adjudged,  must  pay  the  debt 
and  a  fifth  part  more.  The  adjudieation  may  be  made  the 
ground  of  an  action  of  maills  and  duties,  (<c  Maills  and  Du- 
ties) by  which  theadjuging  creditor  will  attain  po^ession  of  the 
rents  ;  but  in  that  ease  he  must  account  by  a  rental  ;  and  he  will 
be  liable  in  strict  diligence  in  the  recovery  of  the  rent.1 .  The 
aeljudgcr*s  right  is  rendered  irredee  mable  by  a  decree  of  declara- 
tor of  expiry  of  the  legal,  which  is  obtained  in  an  action  raised 
after  the  cxpirat'on  of  the  period  of  redemption,  in  which  action 
the  debtor  is  required  to  redeem  the  lands,  or  to  be  foreclosed  ; 
and,  in  this  action,  the  debtor  in  the  general  adjudication  is 
entitled  to  insist  that  the  creditor  shall  account  for  the  rents 
and  profits  he  lias  drawn,  so  as  to  have  the  precise-  balance  as- 
certained. If  the  debt  v  as  not  paid  off  within  the  legal,  the 
adjudgcr  s  right  formerly  became  ipso  foe  to  irredeemable*  how- 
ever small  the  balance  remaining  unpaid  may  have  been.  It  is 
now  settled,  however,  that  a  declarator  of  expiry  is  necessary, 
although  it  would  appear  that  some  very  eminent  lawyers  have 
doubted  how  far  the  rule  is  a  proper  one.  See  Belf  J  ( 'om.  vol. 
i.  p.  601,  4th  lidit.  It  has  been  settled  by  a  recent  judgment 
in  the  House  of  Lords,  that  l  charter  of  adjudication  and  in- 
feftment  followed  by  10  year's  possession,  forms  a  good  irre- 
deemable title  w  ithout  a  declarator  of  expiry  of  the  legal.  Ro- 
bertson against  the  Duke  of  A  thole,  10th  May  1815,  Dow  a 
Reports,  vol.  iii.    See  Legal* 

il.  Adjudication  in  Security 

The  adjuelication  in  security  is  not  founded  on  the  statute, 
but  has  been  introduced  and  sanctioned  by  the  Court  from, 
suitable  considerations,    It  is  the  form  to  be  followed  where 
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the  term  of  payment  of  the  debt  is  dot  arrived,  and  the  debtor 
is  vergentad  mopiem,  and  other  creditors  adjudging.  It  gives 
a  mere  right  in  seeurity  ;  and  enjoys  the  benefit  of  the  pad 
passu  preference  under  the  act  1GU1  ;  but  it  lias  no  legal  ;  and 
may  be  redeemed  at  any  time.  As  an  eqm table  remedy  when 
insolvency  is  impending,  this  form  of  adjudii  atinn  may  be  ajv. 
plied  for  where  the  debt  is  not  yet  due,  or  where  it  is  contingent, 
or  where  the  creditor  has  it  not  in  hi<  power  to  establish  the 
amount  of  it,  and  some  have  thought,  even  when  the  creditor 
has  no  proof  of  his  debt  ready  to  produce.  BclCs  Cum.  vol.  i, 
p.  Gil.  4th  Edit. 

3.  Adjudication  in  Imphmcnt. 
The  adjudication  in  implement,  is  a  form  of  legal  diligence, 
by  which  the  want  of  a  complete  voluntary  title  to  land,  or 
other  heritage,  is  judicially  supplied  ;  it  is  allowed  by  the 
practice  of  the  Court  wherever  a  regular  deed  conveys  the 
property  of  heritage,  but  is  defective  in  those  clauses  of  form 
by  which  the  feudal  right  is  constituted.  Thus,  where  a  dis- 
position is  given  without  a  procuratory  of  resignation,  by 
which  the  lands  may  be  resigned  in  the  hand::  of  the  aipf  rior 
for  a  new  title  in  fiwoof  of  the  disponec  ;  or  where  it  has  no 
precept  of  saline,  by  which  the  disponce  may  be  infeft  and  ml 
abled  to  complete  his  title  by  'confirmation,  the  lands  may  be 
adjudged  in  implement,  and  the  superior,  in  virtue  of  the  ori* 
ginai  right  in  him.  is  decerned  to  give  a  new  title  to  the  dispo- 
ne. This  is  done  by  the  superior's  granting  a  charter  ot  ad- 
judication in  implement ;  in  obedience  to  the  direetion  of  the 

judge ;  the  infeftment  on  which  charter  oomph  .cs  the  feudal 
right  in  the  disponce.  and  supplier  the  want  ef  the  clauses  of 
form  in  the  original  right.  This  adjudication  ncecssarily  hftl 
no  legal  ;  is  not  redeemable  ;  but,  in  its  very  nature,  consti- 
tutes an  absolute  right  from  the  first ;  neither  is  it  subject  to 
the /Kin  passu  preference  of  adjudications  for  debt.  It  would 
appear  that  the  adjudication  in  implement  may  be  competently 
raised  before  the  shcriir-court.  (  Bauds  Judicial  Pro,  ct  iiia^:<% 
Ji  *>k  iit.  J  ;  and  that  the  abbreviates  of  them  are  signed  by  the 
fhettffj  and  recorded  like. other  abbreviates.    In  the  Juridical 
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Styles,  vol.  ii.  p.  J^O,  1st  Edit,  it  is  said  to  be  doubtful 
whether  these  adjudications  arc  competent  before  the  Sheriff, 
and  that  it  mult  depend  on  the  practice  prior  to  the  act  1672. 
liy  the  Unkrupt  statute,  54  Geo.  III.  c.  L'57.  §  29.  the  Court 
of  Session  is  required  to  adjudge  the  land  ami  other  heritage 
belonging  to  the  bankrupt,  to  belong  to  the  trustee  absolutely 
and  irrcda  mablyy  in  okIct  that  it  may  be  sold  for  behoof  of 
the  creditors,  which  adjudication  being  in  the  nature  of  an  ad- 
judication in  implement,  as  well  as  for  payment  or  security, 
shall  be  subject  to  no  legal  reversion  ;  and  by  §  80.  the  trustee 
is  directed  to  record  the  act,  or  order,  adjudging  the  estate  of 
the  bankrupt,  within  15  days,  in  the  register  of  abbreviates  of 
adjudications,  in  the  same  manner  and  to  the  same  effect  that 
abbrc\iates  (  f  adjudication  must  be  recorded. 

AD.I I'NCTION  is  one  of  the  modes  of  industrial  accession 
borrowed  from  the  Roman  law.  It  takes  place  where  the  pro- 
pcrty  of  one  nan  is  added  to  that  of  another;  as,  for  example, 
where  a  man  builds  on  the  ground  of  another.  In  such  a 
case  it  is  held  that  the  proprietor  at  the  ground  is  entitled  to 
the  building:  but,  as  the  presumption  is  that  it  was  erected  in 
the  bona  jidc  belief  that  the  groin. d  was  the  property  of  the 
builder,  he  is  entitled  in  equity  to  be  indemnified  to  the  extent 
at  least  of  the  benefit  which  he  has  conferred.  Stair,  U.  i. 
tit.  8.  §  6.  7>sA-.  B.  ii.  tit.  L"|l& 

ADMINICLE  is  a  terra  of  Scots  law  used  in  the  action 
of  proving  the  tenor  of  a  lost  deed,  and  signifies  any  deed,  or 
even  scroll,  tending  to  establish  the  existence  or  terms  of  the 
deed  in  question. 

ADMINISTRATOR  IN  LAW.  An  administrator  seems, 
in  English  law,  to  mean  the  same  with  an  executor;  but,  in  Scot* 
law,  the  term  administrator  in  law  is  used  to  express  the  father's 
character  of  manager  of  the  affairs  of  his  children.  Under  this 
power  he  acts  as  a  tutor  for  his  children  while  they  are  pupils, 
and  as  their  curator  during  their  minority.  The  father's  power 
extends  over  whatever  estate  may  descend  to  his  children,  unlcs* 
where  that  estate  has  been  placed  under  a  particular  manage- 
ment.   This  power  in  the  father  ceases  by  the  dhUfty  dhcou* 
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filming  to  mile  with  him,  unlcr-s  lie  continues  to  live  at 
the  lather's  expense  :  and,  with  regard  to  daughters,  it  cease* 
on  their  marriage,  tlie  husband  being  the  legal  curator  of  his 
wife. 

ADMIRAL,  Uy  the  act  1081,  c.  16  the  act  169ft  c.  15. 
is  ratified,  and  the  High  Court  of  Admiralty  declared  to  be  a 
sovereign  judicature  in  itself,  and  in  its  own  nature  tf>  import 
summary  jurisdiction.  The  act  farther  declares  the  High  Ad- 
miral to  be  his  Majesty's  Justice-General  upon  the  seas,  and  in 
all  ports,  harl)oun>,  or  creeks,  and  upon  navigable  rivers  below 
the  first  bridges,  or  within  flood-mark  :  and  that  he  hath  the 
sole  privilege  and  jurisdiction  in  all  maritime  and  seafaring 
causes,  foreign  and  domestic,  whether  civil  or  criminal,  within- 
the  realm  ;  and  over  all  persons  as  they  arc  concerned  in  the- 
same  ;  and  all  other  judges  arc  prohibited  from  interfering  with 
the  decision  of  any  of  the  said  causes  in  the  first  instance 
The  act  also  subjec  t,  the  decree  and  acts  of  all  inferior  courts 
of  admiralty  both  to  the  review  and  reduction  of  the  High 
Court  of  Admiralty  ;  it  gives  a  power  to  the  High  Court  of 
Admiralty  to  review  its  own  decrees  ;  prohibits  advocations  of 
its  judgments ;  and  prescribes  the  form  in  which  they  mav  be 
suspended.  The  Judge- Admiral  must  be  an  advocate,  who, 
for  three  years  immediately  preceding  his  appointment,  shall 
have  bona  Jidc  attended  practice  in  the  Court. — 2(jth  Geo.  III. 
c.  47.  §  5. 

ADMIRALTY,  COURT  OF.  The  jurisdiction  and 
powers  of  the  Court  of  Admiralty  arc  fixed  by  the  acts  of* 
Parliament  referred  to  in  the  preceding  article.  Its  jurisdiction 
is  both  civil  and  crimir-.a!.  In  civil  matters,  the  Judge  Ad- 
miral is  judge  in  the  first  instance  (that  is,  the  action  must  be 
originally  brought  in  the  Court  of  Admiralty,  though  it  may 
be  reviewed  by  the  C  urt  of  Scorida),  in  all  maritime  causes, 
as  in  questions  on  charter  parties  freights,  salvages,  wrecks, 
bottomries,  policies  of  insurance,  and  all  questions  relating  to 
the  lading  and  unla,!i?iLr  of  ship,-,  or  any  act  to  be  performed 
within  the  bounds  of  his  jurisdiction  ;  he  his  jurisdiction  also 
in  all  actions  for  recover)  <  !'     \!  .  o:  their  value,  when  the 
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goods  have  been  sent  by  sea  from  one  port  to  another.  In 
criminal  matters,  lie  ha;  the  exclusive  Wgflimirw  i"  the  crimes 
of  piracy  ami  mutiny  on  shipboard  ;  yet  in  those  of  murder, 
and  in  general  where  the  crime  dues  not  oifond  against  tlie  laws 
c*f  navigation,  his  jurisdiction  is  not  exclu  jflVe,  although  the 
crime  may  have  been  committed  on  ship  board. 

The  supreme  jurisdiction  of  the  High  Admiral  of  Scotland 
in  criminal  matters  has  been  que  stioned,  the  Court  of  Admiralty 
not  being  continued  by  the  act  of  the  Union  with  all  its  former 
powers  in  the  same  manner  with  the  other  supreme  courts ; 
for,  5.  Ann.  c.  B.  §  L  art.  19.  die  jurisdiction  of  the  Court  of 
Admiralty  is  placed  under  the  Lord  High  Admiral  of,  or 
Commissioners  for  the  Admiralty  of  Great  Britain.  See  Far. 
Col.  July  5.  1780,  Ritchie.  Sec  also  Boyd*  Judicial  Pro- 
cecdingf,  Book  i. 

ADMISSION  to  a  Church,  is  an  act  of  the  presbytery  of 
the  bounds  admitting  a  minister  to  his  church,  or,  as  the  law 
expresses  it,  collating  him  to  his  benefice.  This  act  proceeds 
upon  the  presentation  of  the  patron  ;  or,  should  he  delay  to 
present  beyond  six  months  after  a  vacancy,  the  title  to  present 
belongs  to  the  pre  bytery,  in  virtue  of  the  jus  dcvolutum 
which  they  enjoy.  .Joined  to  this  presentation  there  is  the  form 
of  a  concurrence  by  the  principal  heritors,  and  what  is  termed 
the  moderation  of  a  call,  which  is  an  instrument  signed  by 
some  of  the  elders,  requesting  the  presbytery  to  proceed  to 
the  ordination.    See  Minister. 

ADPROMISSORS,  or  Cautioners.— In  the  Roman  law  the 
cautionry  engagement  was  undertaken  by  a  separate  act  from 
that  by  which  the  principal  obligant  was  taken  bound  ;  he  was 
therefore  termed  adpromissor. 

ADYENTURK,  see  Joint  Adventure. 
ADVOCATE. — The  pleader  of  a  cause  in  the  Court  of 
Session.  Hc  ig  admitted  into  the  Faculty  of  Advocates  after 
having  undergone  examination  on  the  Roman  and  Scots  law, 
and  after  having  published  and  defended  a  thesis  on  one  of  the 
titles  of  the  Pandects. 

I  lis  fi  e  or  honorary  is  not  subjected  to  rules,  since,  as  Stair 
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expresses  it,  it  is  the  reward  of  services  which  can  receive 
no  proper  estimation  ;  hut  it  may  he  made  the  ground  of  an 
action.  It  is  from  this  hotly  that  the  Judges  of  the  Supreme 
Courts  arc  nominated  (see  Chik  to  the  Signet)  ;  and  advo- 
cates alone  are  capable  of  being  appointed  She.  ills-depute. 
The  Faculty  of  Advocates  arc  members  of  the  College  of  Jus- 
tice, and  as  such  entitled  to  the  privileges  belonging  to  that 
bo<ly. 

ADVOCATION  is  one  of  the  forms  of  process  by  which 
the  decision  of  an  inferior  court  may  be  brought  under  the 
review  of  the  Court  of  Session.  This  is  done  by  presenting 
a  bill  to  the  Lord  Ordinary  on  t!ie  Hills,  stating  the  circum- 
stances of  the  ca^c,  and  the  ground  on  which  the  party  com- 
plains  of  the  judgment  of  the  inferior  court,  and  praying  for 
letters  of  advocation,  for  having  the  cause  brought  into  the 
Court  of  Session,  and  the  judgment  complained  of  altered. 
The  Lord  Ordinary,  if  he  sees  cau-e,  appoints  the  bill  to  be 
answered,  and  Msts  procedure  in  the  meanwhile.  If,  on  con- 
sidering  the  bill  and  answers,  the  Lord  Ordinary  thinks  fit, 
he  passes  the  hill  of  advocation,  which  then  becomes  the  war- 
rant for  letters  of  advocation,  whieh  pass  at  the  signet,  and 
which  are  either  executed  agaimt  the  respondent,  or  forced 
into  Court  by  protestation  at  his  instance.  The  case  is  then 
enrolled  in  the  advocation  and  suspension  roll,  and  debated  and 
discussed  in  the  same  way  M  if  the  action  had  been  originally 
brought  in  the  Court  of  Session.  It  was  formerly  competent 
to  present  bills  of  advocation,  on  the  grounds  of  iniquity  or 
error,  at  any  Stage  of  the  inferior  court  proceedings  ;  but  by 
the  50  Geo.  III.  c  112,  $  88  and  87i  it  is  made  incompetent 
to  present  bills  of  advocation  on  any  of  those  grounds,  until 
after  a  final  judgment  in  the  inferior  court,  which  has  been 
construed  to  mean  a  judgment,  finally  disposing  of  the  cause, 
both  upon  the  merits  and  the  cxpences  which,  when  they  are 
awarded,  most  be  modified  and  specially  decerned  for,  before 
the  bill  of  advoeation  can  be  presented.  l$y  the  same  statute, 
however,  bills  of  advocation  (gainst  interlocutory  judgments 
are  allowed  on  the  grounds,  k*        Of  incompetency,  including 
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"defective  jurisdiction,  pcrson?l  objection  to  the  judge,  and 
privilege  of  party  :  2t%,  Of  contingency  :  iWu,  Of  legal 
"  objection  with  respect  to  the  mode  of  proof,  or  with  respect 
"  to  some  change  of  jK>ssession,  or  to  an  interim  decree  for 
"  paitial  payment,  provided  that,  in  the  cases  specified  under 
"  this  third  head,  leave  is  given  by  the  inferior  judge."" 

Advocations  are  incompetent,  1 .  In  ail  maritime  and  seafaring 
causes  whether  foreign  or  domestic.  In  actions  for  pay- 
ment of  minister's  lti]M mds,  or  the  rGHtB  of  their  benefices,  be- 
fore whatever  inferior  judicatory  they  may  have  been  raised. 
8.  In  actions  founded  on  the  statutes  against  profanity  and 
immorality.  4.  In  actions  brought  for  any  sum  under  L.12 
sterling.  Members  of  the  College  of  Justice,  however,  arc 
entitled  to  advocate  such  causes  on  the  ground  of  their  privilege. 
(See  College  of'Jn*tlee).  5.  Advocation  is  made  incompetent 
in  a  variety  of  aciio:i«-,  fruited  to  particular  courts  1  y  express 
statute.  These  statutory  exception  are  to  be  found  chiefly  in 
those  Acts  fromwnieh  the  justices  of  peace,  commissioners  of 
supply,  courts  of  freeholders,  police,  fee.  derive  their  jurisdic- 
tion. In  the  ordinary  ca<c,  before  the  bill  of  advocation  is  pas- 
sed, it  is  Decenary  that  the  party  presenting  it  should  find 
caution  to  implement  the  judgment  complained  of,  in  case  he 
■hsU  prove  unsuccessful  in  his  attempt  to  alter  it,  and  to  pay 
the  costs  in  the  Court  of  Session,  if  they  shall  be  awarded 
against  him.  There  arc  several  exceptions  to  this  rule  as  to 
caution,  which,  however,  it  docs  not  seem  to  Ik  necessary  to 
enumerate  here.  See  Iion/s  Form  of  Process^  vol.  i.  p. 
92-102,  el  seq. 

It  was  formerly  the  practice  to  pass  or  refuse  all  bills  of  ad- 
vocation at  once  without  BUiWen  :  but,  by  the  1  and  2  Geo. 
IV.  c.  3S,  §  1.  it  is  enacted  that,  upon  bills  of  advocation  and 
suspension  complaining  of  final  judgments  of  sheriffs  and  other 
infe  rior  judges,  it  shall  be  competent  for  the  Lord  Ordinary  on 
the  Bills,  or  for  the  Court,  to  remit  the  cause  to  the  inferior 
judge,  with  instructions  how  to  proceed ;  but  no  such  remit  h 
permitted  except  in  the  ca>e  trf  |  sir-;  en^ion  of  a  decreet  in 
absence,  without  healing  counsel  or  receiving  a  written  answer 
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W  the  part  of  the  respondent.  B  v  the  same  statute,  §  2.  it 
is  enacted  that  the  procedure  on  bills  of  advocation  complain- 
ing of  final  decreets  of  removing  shall  be  the  same  as  that  esta- 
blished for  bills  of  suspension  of  such  decrees,  according  to 
which  no  such  bill  can  be  parsed,  in  time  of  Session,  without  a 
report  to  that  Division  of  the  Court  to  which  it  belongs,  and, 
in  time  of  vacation,  without  the  Jiat  of  two  Lords  Ordinary. 

ADVOCATION  OF  BRIEVES.  All  questions  origi- 
nating in  brieves  for  services  must  Ihj  brought  in  the  first  in- 
stance before  the  inferior  judge,  to  whom  the  brieve  U  directed ; 
and,  where  any  difliculty  occurred,  or  injustice  had  been  done, 
in  the  course  of  the  proceedings,  it  was,  under  the  former 
practice,  by  an  advocation  of  brieves  to  the  macers  that  the 
remedy  was  sought.  Hut,  by  the  act  1  and  2  Geo.  IV.  c.  .'38, 
§  11,  ihe  jurisdiction  of  the  macers  in  services  is  al>olished  ; 
and  all  brieves,  formerly  in  use  to  be  directed  to  the  ma- 
cers, are  in  future  to  be  directed  to  the  sheriff-depute  of 
Edinburgh,  or  his  substitute  ;  and  in  all  cases  of  competi- 
tion of  brieves,  or  where  a  party  claims  right  to  oppose  a 
service,  either  party  may  apply  for  and  obtain  advocation  of 
the  brieves  to  the  Court  of  Session,  either  from  an  inferior 
judge,  or  from  the  sheriff  of  Edinburgh,  acting  under  special 
commission  ;  and  the  Lord  Ordinary,  before  whom  the  advoca- 
tion is  called,  is  directed  to  advocate  t!ic  brief,  and  remit  to  the 
fifth  er  junior  permanent  Lord  Ordinary  to  be  judge  in  the 
service. 

ADULTERY,  is  that  crime  by  which  the  marriage-bed  li 
polluted.  A  distinction  was  received  in  our  law  between  sim- 
ple and  notour  adultery.  Notour  adultery  is  that  where  issue 
is  procreated  between  the  adulterers  ;  where  they  are  known  to 
live  together  at  bed  and  board ;  or  where  they  give  scandal  to 
the  church,  and  are  excommunicated  for  their  obstinacy.  By 
the  act  15.51,  c.  5i0,  notour  adultery  was  punished  by  the  loss 
of  moveables  ;  and,  by  a  posterior  statute,  ISfW,  c.  74,  it  was 
rendered  capital.  The  punishment  of  simple  adultery  is  arbi- 
trary.   Adultery  may  be  the  ground  of  divorce  (=ee  Divorce) 

Vol.  I.  C 


34 


AFF — AFP 


as  well  as  of  an  action  of  damages  at  the  instance  of  the  hut* 
band. 

AFFIDAVIT  is  an  English  terra  for  an  oath  given  in 
writing  in  presence  of  a  person  entitled  to  administer  an  oath. 
In  Scotland,  voluntary  affidavits  are  not  admitted  to  be  pro- 
duced in  the  way  of  evidence.  Evidence  on  oath  can  be  given 
only  in  consequence  of  the  warrant  of  a  Judge,  and  where  the 
party  interested  has  an  Opportunity  of  Wing  present,  and  of 
cross-examining  the  party  giving  his  deposition.  There  are 
exceptions,  however,  by  some  statutes,  ar  by  the  bankrupt  sta- 
tute, for  example,  which  authorises  and  requires  the  claimant* 
to  lodge  their  claims,  accompanied  by  affidavits  or  oaths  of 
verity,  54  Geo.  III.  c.  137.  Justices  of  the  peace  are  in 
these,  and  various  other  cases,  authorised  to  take  the  affida- 
vit. An  affidavit  of  this  description  may  be  made  before  a 
justice  of  the  peace  beyond  his  jurisdiction. 

AFFINITY,  is  the  relationship  arising  from  marriage  be- 
tween the  husband  and  the  blood  relations  of  the  wife,  and  be- 
tween the  wife  and  the  blood  relations  of  the  husband.  Thus 
the  relations  of  the  husband  stand  in  the  same  degree  of  affi- 
nity to  the  wife  in  which  they  arc  related  to  the  husband  by 
consanguinity.  Rut  there  is  no  affinity  between  the  kinsmen 
themselves.  Thus,  the  husband's  brother  and  the  wife's  sister 
have  no  affinity. 

AFFIRMATION.  Quakers,  who  are  withheld  by  reli- 
gious scruples  from  giving  an  oath,  are  permitted  to  make  af- 
firmation, by  which  they  declare,  as  in  the  presence  of  God, 
the  truth  of  what  they  affirm.  Formerly  this  was  not  allowed 
to  supply  the  place  of  an  oath  ;  and  a  libel  being  referred  to 
the  oath  of  a  Quaker,  he  was  held  as  eonfest,  because  he  would 
not  swear.  January  18.  1678,  Tailfcr— Fm/n/.  But  the 
Judges  relaxed  from  this  strictness  ;  and  a  Quaker,  conforma- 
bly to  the  statutes  of  England,  was  allowed  to  give  his  oath  in 
these  terms: — "  I  do  declare  in  the  presence  of  Almighty 
«*  God,  the  witness  of  the  truth  of  what  I  say."  February  26. 
1710,  Anderson— Forbes.  It  is  allowed  by  the  bankrupt 
rtatutc,  54  Geo.  III.  c.  137,  §  33. 
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AGE,  in  law,  is  used  in  reference  to  the  period  of  life  at 
which  a  person  is  entitled  to  enter  into  legal  obligations,  and 
to  dispose  of  his  property.  Age,  or  lawful  age,  is  when  the 
person  has  completed  the  21st  year ;  previous  to  that,  the  per- 
son is  said  to  be  in  minority.  After  21  years  of  age,  every 
person,  not  disabled  from  the  management  of  his  affairs  by  de- 
fect of  judgment  or  other  incapacity,  is  entitled  to  the  entire 
management  of  himself  and  of  his  fortune  ;  he  may  contract  in 
every  lawful  manner,  and  dispose  of  his  property  at  his  plea- 
sure. The  period  of  minority  is  divided  into  that  of  pupillage 
and  puberty,  though,  in  common  language,  minority  is  gene- 
rally used  for  puberty.  Pupillage,  in  males,  reaches  to  the 
age  of  14  years  ;  in  females,  to  12  years  ;  and  during  pupilla- 
rity  the  tutor  alone  is  entitled  to  manage  the  affairs  of  the  pu- 
pil. During  puberty,  the  minor  may  act  for  himself ;  but  he 
can  neither  dispose  of  his  heritable  property  during  that  pe- 
riod, nor  bind  himself  for  money  advanced  to  him,  unless  in 
the  line  of  the  profession  in  which  he  is  engaged  ;  nor  can  he, 
by  a  deed  inter  vivos,  dispose  of  his  property,  though  by  a 
testament  he  may  bequeath  whatever  is  testible.  ' 

AGENT,  is  the  term  generally  used  to  signify  a  solicitor 
before  the  Court  of  Session.  In  1797,  one  class  of  the  agents 
practising  before  this  Court  weTe  united  into  a  corporation  by 
a  charter  from  the  Crown  (see  Solicitor  J.  The  first  clerks  of 
advocates  are  entitled  ex  officio  to  act  as  agents  in  the  Court 
of  Session,  a  privilege  which  they  seem  to  have  enjoyed  ever 
since  the  institution  of  the  Court.  Mercantile  factors  also  are 
sailed  agents. 

AGNATE.  Agnates,  in  the  law  of  Scotland  are  those 
related  through  the  father,  as  cognates  are  those  related  through 
the  mother. 

ALBA  FIRMA,  properly  speaking,  is  a  money-rent,  in 
contradistinction  to  a  rent  in  victual.  In  blanch  charters, 
where  the  duty  consists  of  some  trifling  payment  in  acknow- 
ledgment of  the  right  of  superiority,  it  is  usually  expressed  to 
fce  nomine  albw  Jinnee,  and  it  is  also  usual  to  add  the  wordt 
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fj  pctatur  tantum*  by  which,  ^  tfa  duty  l>c  not  demanded 
within  the  jetty  tlif  r  gill  to  demand  it  is  lost. 

ALE,  cannot  be  imported  and  sold  within  a  barony  without 
the  consent  of  the  baron. 

ALEHOUSES,  are  not  allowed  to  l)c  kept  without  a  licence 
Obtained  from  justices  of  the  peace  or  other  magistrates  em- 
powered to  grant  them.  Act  44  Geo.  III.  c.  55,  §  5,  &c. — 48 
Geo.  III.  e  148,  fee. 

ALIBI,  < y.sv \ hen  ■■  tliis  term  is  used  to  express  thai  de- 
fence in  a  criminal  prosecution,  where  the  party  accused,  to 
prove  t]  at  he  ceuld  not  have  committed  the  crime  with  which 
lie  h  charged,  offers  evidence  thai  lie  was  in  a  dilierent  place  at 
the  time;  hence,  in  every  criminal  libel,  it  is  necessary  to 
Specify  the  crime,  the  place  ii:  which  it  was  perpetrated,  and  the 
time,  in  such  a  manner  as  to  enable  the  criminal,  if  he  can,  to 
prove  a  i  afi6i 

ALIKN,  one  born  in  a  foreign  country,  out  of  the  allegi- 
ance of  the  King.  By  ith  Ceo.  II.  c.  81,  §  I,  all  children 
born  out  of  the  allegiance  of  the  Crown  of  Great  Britain, 
whose  fathers  are  natural  born  subjects  of  Britain  at  the 
time  of  the  birth  of  such  children,  shall  be  held  to  be  natu- 
ral born  subjects,  unless  such  fathers  have  been  attainted  of 
high  treason,  or  are  liable  to  the  penalties  of  high  treason 
or  felony,  in  c«vo  of  their  returning  to  Britain,  or  who  arc  in 
the  actual  service  of  any  foreign  prince  or  state,  at  war  with 
Great  Britain.  By  the  act  13  Geo.  III.  c  §  1,  the  same 
privilege  is  extended  to  all  persons  born  out  of  the  allegiance 
of  the  King,  whoscy?/Mt7\s  in  virtue  of  the  former  act,  are 
to  be  deemed  natural  subjects,  although  their  mothers  are 
aliens.  The  itttie  of  a  British  -woman  by  an  alien,  born 
abroad,  are  aliens.  The  children  of  aliens,  if  born  in  Britain, 
arc,  generally  speaking,  natural  born  subjects.  Aliens  resid- 
ing in  any  place  Mirrendered  to  Great  Britain  may  act  as  mer- 
chants, fcc.  on  taking  the  oath  of  allegiance,  37  Geo.  III.  e.  fiS 
§.5.  This  statute  saves  the  rights  of  the  East  India  Company. 
An  alien  enemy  coming  into  this  kingdom,  and  taken  in  war, 
ihall  mfifc  death  by  the  martial  law.  No  alien  can  be  returned 
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any  jury  in  a  trial  between  subject  and  subject.  Aliens  arc 
subject  to  the  laws  and,  in  the  greater  crimes,  are  liable  to  the 
ordinary  course  of  justice,  although  it  seems  doubtful  whether 
they  will  be  punished  on  local  statutes. 

The  influx  of  foreigners  to  Great  Britain  in  1792  and  1793, 
caused  by  the  French  Revolution,  led  to  the  passing  of  various 
Acts  of  Parliament,  known  by  the  name  of  the  Alien  Acts,  by 
which  masters  of  ships,  arriving  from  foreign  countries,  arc  re- 
quired, under  certain  penalties,  to  give  an  account  to  the  custom- 
house officers  of  the  number  and  names  of  the  foreigners  on 
board.  See  statute  33  Geo.  III.  c.  4. — H  Geo.  III.  e.  43-(i7. 
Justices  of  peace  and  others  are  appointed,  by  these  statutes,  to 
grant  passports  to  such  aliens ;  and  the  King  is  empow  ered  to 
restrain  and  send  them  cut  of  the  kingdom,  on  pain  of  trans- 
portation, and,  on  their  return,  of  death.  The  same  acts  also 
directed  accounts  of  the  arms  of  aliens  to  be  given,  and  prohibit- 
ed them  from  going  from  one  place  of  the  kingdom  to  another 
without  passports.  These  regulations  have  been  altered  and 
amended  by  various  more  recent  statutes. — See  54  Geo.  HI. 
c.  155.— 55  Geo.  III.  c.  54. — 5G  Geo.  III.  c.  8G.— 1  Geo. 
IV.  c.  105. 

An  alien  is  not  entitled  either  to  acquire  or  to  succeed  to 
heritage  in  Scotland.  These  disabilities  can  be  removed  only 
by  an  act  of  naturalization,  or  by  letters  of  denization.  An 
act  of  naturalization  is  an  Act  of  Parliament,  conferring  on 
the  individual  the  privileges  of  a  natural  born  subject,  except 
only  that  he  is  incapable,  as  well  as  a  denizen,  of  being  a 
member  of  the  Privy  Council  or  of  Parliament.  No  bill  for 
naturalization  can  Lie  renewed  without  such  a  disabling  clause 
in  it  (1  Geo.  I.  c.  4.)  nor  without  a  clause  disabling  the  person, 
so  naturalized,  from  obtaining  therehy  any  immunity  in  trade, 
in  any  foreign  country,  unless  he  shall  have  resided  in  Great 
Hritain  for  seven  years  after  the  commencement  of  the  session 
in  which  he  is  naturalized,  14  Geo.  III.  c.  84.  These  pro- 
visions have  been  usually  dispensed  with  by  special  statute,  on 
the  introduction  of  bills  of  naturalization  of  any  foreign  princes 
vr  princesses. 

Letters  of  denization  arc  letter?  patent  issued  by  his  Majcs. 
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ty,  conferring  on  the  person,  in  whose  favour  they  arc  granted, 
the  privileges  of  a  British  subject.  A  denizen  is  in  s  sort  of  mid- 
dle state  between  a  natural  born  subject  and  an  alien.  He  may 
purchase  and  transmit  lands,  but  cannot  succeed  to  them. 
The  issue  of  a  denizen  born  out  of  the  kingdom  before  deniza- 
tion cannot  succeed  to  him.  But  all  persons,  natural  born  sub- 
jects of  this  kingdom,  may  inherit  as  heirs  to  their  ancestors, 
although  their  ancestors  were  aliens,  16  Geo.  III.  c.  52.  No 
denizen  can  be  a  member  of  the  Privy  Council  or  of  Parlia- 
ment, or  have  any  office  of  trust,  civil  or  military,  or  bo 
capable  of  any  grant  of  lands,  Sec.  from  the  crown. 

Every  foreign  seaman,  who,  in  time  of  war,  serves  two  years 
on  board  a  British  ship,  by  virtue  of  the  King's  proclamation, 
is  by  statute  13  Geo.  II.  c.  3,  ipso  facto  naturalized-  And  all 
foreign  protestants  and  Jews,  upon  residing  seven  years  in  any  of 
the  American  colonies,  without  being  absent  above  two  months 
at  a  time ;  and  all  foreign  protectants  serving  two  years  in  a 
military  capacity  there,  on  taking  the  oaths  of  allegiance  and 
abjuration,  shall  be  naturalized,  except  as  to  sitting  in  Parlia- 
ment or  the  Privy  Council,  and  holding  offices  8nd  grants 
under  the  Crown  in  Great  Britain  or  Ireland.    See  13  Geo. 

II.  c.  7.— 20  Geo.  II.  c.  44.-2  Geo.  III.  c.  25.— 13  Geo. 

III.  c.  25.— 20  Geo.  III.  c.  20.— 58  Geo.  III.  c.  97. 

The  act  of  Scotch  Parliament  (17  July  1695),  instituting 
the  Bank  of  Scotland,  provides,  that  all  foreigners,  who  shall  be- 
come partners  in  the  bank,  "  shall  thereby  be  and  become  natu- 
ralized Scotsmen  to  all  intents  and  purposes  whatsoever  5*  and, 
as  all  Scotchmen  became  British  subjects  at  the  union  of  the 
kingdoms,  it  was  thought,  until  lately,  that  all  aliens,  who  were 
holders  of  Bank  of  Scotland  stock,  became  thereby  naturalized 
■ubjects  of  Great  Britain.  The  Court  of  Session,  however, 
in  a  late  case,  which  is  still  in  dependence  in  the  House  of 
Lords  (Macao  against  the  Officers  of  State),  have  held  that 
the  privilege  was  limited  to  the  original  partners  of  the  bank  ; 
and,  whatever  may  be  the  ultimate  decision  of  that  case,  it  is 
now  settled  by  Stat.  58  Geo.  III.  c.  97,  that  aliens  cannot  be 
naturalized,  except  by  Act  of  Parliament ;  or  become  denizens, 
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except  by  letters  of  denization ;  the  only  exception  made  by 
this  statute  being  that  of  the  acts  for  naturalizing  seamen 
•erving  in  British  ships  during  war,  and  foreign  protestants 
•ettling  in  the  colonies,  or  serving  in  the  British  army,  and 
the  acts  for  the  encouragement  of  the  fisheries. 

As  to  moveables,  the  general  rule  is,  that  aliens'  friendi 
may  acquire  right  to  them,  without  naturalization  or  deniza- 
tion ;  but  from  this  rule  there  is  an  exception  in  the  case  of 
British  ships  under  the  Registry  Acts.  See  13  Geo.  III.  c. 
26.-26  Geo.  III.  c.  60.— 34  Geo.  III.  c.  68.— See  also 
Brown  on  Sale,  p.  173. 

ALIENATION,  is  the  act  of  transferring  property;  and,  in 
4hc  Scotch  law,  it  signifies  the  transference  of  heritable  pro- 
perty. The  seller  says,  "  I  hereby  sell,  alienate,  and  dispone" 
as  expressive  of  a  complete  onerous  conveyance  to  the  purchas- 
er ;  or,  when  the  deed  is  given  gratuitously  or  without  a  price, 
the  terms  of  conveyance  are  give,  grant,  and  dispone.  The 
form  of  alienating  heritage  will  be  found  under  the  title  Dis* 
position.    Sec  also  EntaiL 

ALIMENT,  a  maintenance.  Parents  and  children  are 
reciprocally  bound  to  aliment  each  other.  In  like  manner, 
liferenters  are  bound  to  aliment  the  heirs  and  fiars,  and  cre- 
ditors their  imprisoned  debtors,  where  they  are  unable  to  sup- 
port themselves. 

1.  Parents  and  Children. — The  maintenance  of  children  is 
a  natural  obligation  upon  parents ;  Erik.  B.  i.  tit.  6.  sect.  56. 
Thus,  the  father  is  liable  in  the  tirst  place ;  the  mother  in  the 
second ;  and  even  the  grandfather  and  grandmother,  in  their 
order,  are  liable;  February  28.  1802,  Tait  againt  Whyte.  Thil 
obligation  must  be  proportioned,  both  in  its  extent  and  endur- 
ance, to  the  circumstances  of  the  parent.  Sons  must  be  aliment- 
ed until  they  arrive  at  the  age  of  21,  daughters  during  their  life, 
oi  until  their  marriage ;  but  in  the  lower  ranks,  where  the 
daughters  must  work  for  their  livelihood,  as  well  as  the  sons, 
the  obligation  to  aliment  the  children  continues  no  longer  than 
until  they  are  able  to  support  themselves  ;  January  13.  1CGG. 
Dick  against  Dick  ;  Stair.  The  obligation  by  parents  to  sup- 
fort  their  children  is  implemented  by  the  parent  receiving 
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the  child  into  family,  and  allowing  the  child  to  partake  with 
him;  February  16.  1666.  Child  of  the  Earl  of  Huchan,  Stair, 
and  November  ill.  1666,  ffa  Laird  of  Kirkland,  Fahonar  ; 
unless  in  the  case  of  bad  usage,  where  a  separate  aliment  will 
be  allowed;  July  li).  1710,  M orison  ;  and  July  30.  1731, 
Hepburn. 

The  obligation  on  parents  to  support  their  children  neces- 
sarily produees  a  counter  obligation  on  the  children  to  support 
their  parents,  when  the  indigence  of  the  parent  renders  such 
aid  necessary.  January  25.  1751,  Gibson.  June  25.  1761, 
SetOfl  against  Patcrson.  February  11.  1764,  Seton.  Decem- 
ber 18.  1758,  Campbell.  March  0.  1778,  M'Culloch  ;  and 
July  80«  1710.  Hrown. 

'j  he  eldest  son,  as  proprietor  of  the  heritable  property,  be- 
comes liable,  on  the  death  of  his  father,  and  as  representing 
him,  to  support  the  younger  children  ;  Morison's  Dictionary, 
%'occ  Aliment.  Hut  this  obligation  does  not  affect  him,  where 
he  possesses  the  estate  not  as  representing  his  father  ;  Mor.  ib. 
and  A  pp.  to  Mor.  wee  Aliment.  Neither  does  it  affect  a  son 
who  enjoys  only  a  moveable  estate  through  his  father ;  nor  a 
stranger  who  has  succeeded  to  the  estate  of  the  father  ;  August 
10.  1780,  Mearns  against  Gibbon.  Where  the  rent  of  the 
heritable  property  is  insufficient,  the  mother  must  contribute  to 
support  the  younger  children.  Stair,  13.  i.  tit.  5.  sect.  7  ;  and 
Mor.  Aliment,  No.  ,Y2.     See  IlasUml. 

'1  he  obligation  on  the  heir  succeeding  to  a  landed  estate 
goes  the  length  of  binding  him  to  support  the  widow  of  the 
last  proprietor,  where  she  has  no  terce,  or  jointure,  and  no 
separate  means  of  support.  Halfour,  July  21.  15131,  Logan. 
"Lochhuy.  1781.  June  Vti  1790,  Young  against  Campbell: 
and  March  1.  1790,  GritooH  against  Kerr.  Heid. 

I  he  obligation  to  support  children  extends  to  natural  chil- 
dren. It  is  incumbent  on  the  mother,  and  also  on  the  father, 
that  is,  the  supposed  father,  and  continues  for  a  longer  or 
shorter  period  according  to  CBCUmBttnOBft  Mor.  Aliment \ 
Js'os.  7!,  75,  70,  77,  and  78.    Sec  Bustard. 

V  follows  that  parents  arc  tamd  to  furnish  necessaries  for 
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the  children  ;  aiul  I  merchant,  who  makes  such  furnishing*, 
will  be  entitled  to  recover  payment  from  the  parents.  Hut  thig 
will  not  extend  to  unnecessary  or  improper  furnishings.  Janu- 
ary 14.  1698,  Ilopkirk  against  Deas.  July  11.  1758,  Bar- 
clay ;  and  Scoffer  against  lleid,  July  96i  1783.  The  Court 
sustained  the  claim  of  a  merchant  for  necessary  articles,  with 
which  he  had  furnished  a  young  man,  hut  rejected  his  claim 
for  money  to  the  extent  of  L.;3--,  and  the  value  of  a  silk  cloak 
for  a  girl,  valued  at  L.6.  9s.  5d. 

2.  Life  renters  and  Heirs. — A  liferenter  is  lxmnd  to  aliment 
the  heir  or  fiar  of  the  landed  estate  over  which  his  liferent  ex- 
tends. Thifl  obligation  seems  to  have  originated  in  an  ex- 
tended interpretation  of  the  act  1491-  c.  £0.  but  may  now  bo 
considered  as  an  established  doctrine  of  Scots  law.  Under  the 
act  1191,  c.  2.5.  the  superior  in  a  ward  estate,  while  the  estate 
was  in  ward,  was  bound  to  aliment  the  heir  ;  and  the  analogy 
of  the  situation,  where  the  rents  of  an  estate  were  wholly 
drawn  by  a  liferenter,  seems  to  have  led  the  Court  to  impose 
a  similar  burden  on  the  liferenter.  The  rule  is  extended  to 
the  person  in  possession  of  an  entailed  estate,  who  is  bound  to- 
aliment  the  next  heir.  It  would  seem,  however,  that  the  obli- 
gation on  the  liferenter  to  aliment  the  heir  or  fiar  docs  not  ex- 
tend to  lifcrer.ters  by  reservation,  who  have  of  their  own  boun- 
ty bestowed  a  fee  which  it  w;is  optional  to  them  to  have  given 
or  withheld.  In  such  a  case,  the  liferenter  will  not  be  held  to 
have  incurred  an  obligation  to  aliment  the  person  whom  lie  has 
favoured.    See  Loch  against  Loch,  1822,  First  Division. 

3.  Creditors  and  their  impri toned  debtors. — By  the  act 
1(396,  c.  32,  termed  the  Act  of  Grace,  a  debtor,  who  swears 
that  he  has  no  means  of  support,  is  entitled  to  aliment  from 
the  creditor  at  whose  instance  he  is  imprisoned,  or  to  his  free- 
dom.   See  Jet  of  Grace. 

ALIMENTARY  FUND,  is  a  fund  set  apart  by  the  des- 
tination of  the  giver,  for  an  aliment  to  the  receiver.  By  vest- 
ing a  fund  in  this  way,  (to  the  extent,  at  [east,  of  a  moderate 
aliment)  it  maybe  put  beyond  the  reach  of  the  direct  diligence 
?f  creditors.    But  although  the  bestowcr  of  the  fund  has,  in 


42 


ALI — ALL 


this  manner,  a  right  to  fix  its  destination,  it  is  not  in  the  power 

of  any  man  to  exempt  his  own  funds  from  the  diligence  of  his 
creditors,  by  setting  apart  the  whole  or  any  portion  of  them  aa 
an  aliment  for  himself.  Pensions  from  the  King  are  held  to 
be  alimentary,  although  they  do  not  bear  an  express  clause  to 
that  effect ;  and,  in  the  statutes  authorising  the  establishment 
of  widow's  funds,  it  is  usual  to  declare  the  widow's  annuity  to 
be  alimentary.    See  Bt  lT*  Com.  vol.  i.  p.  72,  \th  edit 

ALLAY,  oe  ALLOY,  is  a  mixture  of  several  metals  with 
iilver  or  gold ;  it  is  used  to  defray  the  cxpencc  of  coinage, 
and  render  the  gold  or  silver  more  fusible.  The  alloy  in  gold 
coin  is  silver  and  copper  ;  in  silver  coin,  copper  alone.  The 
•tandard  of  gold  is  22  carats  of  fine  gold,  and  two  carats  of 
alloy  in  the  pound  Troy  ;  the  standard  for  silver  is  11  ounces 
2  penny-weights,  and  18  penny-weights  alloy  of  copper.  In 
the  Mint,  a  pound  of  standard  gold  is  coined  into  44  guineas 
and  a  half;  and  a  pound  weight  of  standard  silver  is  coined 
into  G2  shillings. 

ALLEGIANCE,  is  the  fidelity  due  by  every  natural  born 
subject  to  the  king ;  it  is  due  by  every  person  who  has  been 
naturalized ;  and  a  temporary  allegiance  is  due,  during  the  pe- 
riod of  his  residence,  by  every  foreigner  who  resides  in  the 
kingdom,  and  is  protected  by  our  laws.  Since  the  period  of 
the  Revolution,  allegiance  has  been  enforced  by  an  oath,  term- 
ed the  oath  of  allegiance,  169:3,  c.  6.  The  person  taking  it 
"  sincerely  promises  and  swears  that  he  will  be  faithful  and 
*  bear  true  allegiance  to  his  Majesty."  This  oath  must  be 
taken  by  all  those  bound  to  take  the  oath  of  abjuration. 

ALLENARLY,  only,  merely.  This  is  a  technical  word 
of  some  importance  in  Scotch  conveyancing.  Thus,  where 
lands  arc  conveyed  to  a  father  "  for  his  liferent  use  attenarly? 
the  effect  of  that  form  of  expression  will  be  to  restrict  the 
fathers  right  to  a  mere  liferent,  or,  at  best,  to  a  fiduciary  fee, 
even  in  circumstances  where,  but  for  the  word  "  allcnarhj?  the 
father  would  have  been  unlimited  fiar.    Sec  Conjunct  Rig-Jits. 

ALLODIAL,  is  used  in  contradistinction  to  feudal;  in  which 
sense,  all  moveable  property  is  allodial.    The  term  is  supposed 
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Co  be  of  German  origin,  and  composed  of  the  a  privatha  and 
kode,  a  German  vocable  for  vassal.  Others,  again,  have  sup- 
posed the  term  to  be  derived  from  all  and  w/A,  property  ;  and 
thus  signifying  absolute  property.  But  whatever  derivation 
may  be  assigned  to  the  term,  the  meaning  is  perfectly  under- 
stood ;  and  it  is  used  to  signify  property  not  held  by  any 
feudal  title.  In  this  sense,  allodial  property  is  said  to  consist, 
1.  Of  the  property  belonging  to  his  Majesty  ;  &  Of  the  superi- 
orities reserved  by  his  Majesty ;  and,  3.  Of  churches,  church- 
yards, manses,  and  glebes,  the  right  of  which  docs  not  flow  from 
the  Crown.  To  these  may  be  added  the  Udal  lands  of  Orkney, 
which  are  held  by  natural  possession,  proveable  by  witnesses, 
without  any  title  in  writing.  This  form  of  holding  remains 
to  this  day,  in  every  case  where  the  property  has  not  been 
feudalised,  by  the  vassals  accepting  of  a  charter  from  the 
Crown.  But  a  change  is  constantly  going  on  ;  and,  after  lands 
have  been  once  feudalised  and  held  by  infeftment,  they  cannot 
be  held  nor  passed  from  one  to  another  without  observing  feu- 
dal forms.  In  practice,  it  is  common  to  obtain  a  Crown  charter 
of  lands  formerly  udal-lands,  by  an  adjudication  in  implement, 
proceeding  on  a  trust-disposition,  without  procurator)'  or  pre- 
cept; though,  according  to  principle,  it  might  proceed  at  once 
on  a  resignation  by  the  udal  proprietor  in  the  hands  of  his 
Majesty. 

There  is  a  holding  not  properly  feudal,  peculiar  to  a  small 
property  called  the  four  towns  of  Lochmabcn,  which  is  held  by 
a  tenure,  somewhat  like  the  copy-hold  right  of  England.  Tho 
proprietors  arc  inroiled  as  kindly  tenants  in  the  rental  book  of 
the  proprietor  of  the  estate,  which  constitutes  their  title. 
This  title  has  been  supported  by  decisions  of  the  Court.  See 
Morrisons  Diet.  p.  15,195. 

ALLOWANCE  of  an*  APPRISING.  The  allowance 
was  a  decree  in  confirmation  of  an  apprising,  written  on  the 
back  of  it  by  the  clerk  to  the  bills,  stating  the  amount  of  the 
debt,  the  lands  apprised,  and  the  names  of  the  appriser,  debtor, 
superior,  and  messenger,  and  the  dates  of  the  executions,  and 
.rUhorising  letters  of  horning,  &c.  against  the  superior.  On 
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the  change  of  form  from  the  apprising  to  the  adjudication,  the 
allowance  pave  rise  to  the  abbreviate.    See  AbbfttMe* 

ALLUVK),  ifl  that  addition  which  a  river,  running  between 
the  grounds  of  different  heritors  may  insensibly  male  to  one 
of  the  properties,  and  which  belongs  to  the  owner  of  the  ground 
to  whieh  the  addition  is  made.  Hut  if,  in  place  of  a  gradual 
increase,  the  course  of  the  river  should  be  altered  by  a  violent 
flood,  or  by  any  convulsion  of  nature,  the  ground  which  may 
thus  be  added  to  one  of  the  properties,  does  not  l>clong  to  the 
owner  of  that  property,  but  remains  the  property  of  that  person 
to  whom  it  originaily  belonged.    See  Jcirtsioii,  arulsio. 

ALMONER,  the  person  appointed  to  distribute  the  king's 
alms.    A  clergyman  is  usually  appointed  to  the  office. 

ALTARAGE*  Altarages  were  mortifications  for  the  sing- 
ing of  masses  for  the  souls  of  the  grantor,  &c.  at  particular 
altars  :  and  when,  at  the  Reformation,  these  came  to  be  sup- 
pressed, the  founders  were  allowed  to  convert  the  endowments 
to  the  maintenance  of  bursars  in  one  of  the  universities. 

AMBASSADOR,  a  person  sent  by  one  sovereign  power  to 
another  vested  with  authority  to  transact  state  affairs,  and  to 
act  as  representative  of  his  constituent.  The  persons  of  am- 
bassadors arc  protected  under  the  law  of  nations.  An  ambas- 
sador will  lose  his  privilege  if  he  commit  an  offence  against  the 
state  to  which  he  is  sent ;  and,  for  treason  against  the  King's 
life,  he  may  be  condemned  and  executed ;  but.  were  he  guilty 
of  crimes  of  a  less  serious  character,  he  would,  in  courtesy,  bo 
sent  back  to  his  sovereign  to  be  punished  by  him.  By  the  ci- 
vil law,  the  person  of  an  ambassador  may  not  be  arrested,  or 
his  moveables  taken  in  satisfaction  of  debt.  The  law  of  nations 
regarding  the  privileges  of  ambassadors  is  part  of  the  law  of 
Great  Britain;  and,  by  express  statute,  (7  Anne,  c.  am- 
bassadors and  their  domestic  servants  are  exempted  from  ar- 
rest. A  resident  merchant  in  this  country,  who  acts  as  consul 
to  a  foreign  power,  is  not  thereby  exempted  from  arrest.  See 
Tovil'w*  Lam  Dictionary. 

AMENABLE,  to  a  certain  court,  signifies  to  be  subject 
to  the  jurisdiction  of  that  court. 
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AMENDMENT  ov  the  LIBEL,  is  an  addition  or 
alu     vt  QpOB  the  facts    tated,  or  uj  on  the  eflodttS 

sums  of  the  summons.  It  is  made  l>y  permission  of  the  judge; 
and  i  given  into  process  in  writing,  with  a  reference  to  that 
part  of  tlie  summons  where  it  is  meant  to  he  introduced.  Be- 
ing allowed  by  the  judge,  it  becomes  part  of  the  summons. 
No  amendment  of  the  libel  can  he  received  after  a  proof  has 
been  allowed,  or,  in  cases  where  there  is  no  proof,  unless  pro- 
duced with,  or  before,  the  second  representation  against  the 
Lord  Ordinary's  first  interlocutor  on  the  merits  of  the  cause  ; 
Act  of  Sederunt  7th  May  1810;  and  it  seems  to  l>e  irregular 
to  make  it  where  there  is  no  appearance  for  the  defender. 

AMERCIAMENT,  is  properly  an  English  law  term, 
where  an  offender  is  at  the  mercy  of  the  king  in  regard  to  the 
quantum  of  a  fine  ;  when  it  is  used  at  all,  it  means  a  fine 
imposed  on  an  ofli -nder. 

AMICABLE  SENTENCE,  is  applied  to  a  decree  arbi- 
tral.— See  Arbitration. 

AMNESTY,  an  act  of  pardon  or  of  oblivion. 

ANCESTOR,  in  Scots  law,  is  one  from  whom  a  landed 
estate  is  derived,  and  who  is  represented  by  the  person  in  pos- 
session. In  this  reaped  an  ancestor  differs  from  one  to  whom 
the  estate  has  previously  belonged,  and  from  whom  it  has  past 
to  the  present  proprietor  by  purchase,  or  what  is  called  a  sin, 
gular  title  :  such  a  person  is  termed  the  author. 

ANCHORAGE,  is  a  duty  payable  by  a  vessel  on  its  enter- 
ing a  port. 

ANN,  or  ANN  AT,  is  the  half  year's  stipend  payable  for 
the  vacant  half  year  after  the  death  of  a  clergyman,  and  to 
which  his  family  or  nearest  of  kin  have  right  under  the  act 
1G72,  c.  13.  Thus,  if  a  clergyman  die  after  Whitsunday,  his 
executors  have  right  to  the  first  half  of  that  year's  stipend,  and 
his  widow  and  nearest  of  kin  have  right  to  the  other  half  aa 
ann.  If  he  survives  Michaelmas,  he  has  right  to  the  whole 
of  the  year's  stipend,  and  his  nearest  of  kin  draw  the  first  of 
the  next  half  years  stipend  as  the  ann.  The  right  to  the  ann  U 
not  vested  in  the  clergyman,  but  in  his  next  of  kin,  and  thereforr 
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era  neither  be  assigned  by  him,  even  in  a  mortis  causa  deed, 
nor  attached  for  his  debts. 

The  rule  for  dividing  the  ann  between  the  widow  and  cliil- 
dren  does  not  seem  to  be  very  clearly  fixed;  but  Mr  Erskine 
inclines  to  adopt  the  same  rule  of  division  which  would  be  fol- 
lowed in  regard  to  executry ;  that  is,  to  give  one-third  to  the 
widow,  and  two-thirds  to  the  children  per  capita :  where  there 
are  no  children,  one-half  goes  to  the  widow,  and  the  other  to 
the  nearest  of  kin  ;  where  there  are  children,  but  no  widow,  it 
goes  wholly  to  the  children  ;  and  where  there  are  neither  chil- 
dren nor  widow,  it  goes  to  the  nearest  of  kin. 

Confirmation  is  not  required  to  vest  a  right  to  the  ann  in 
those  by  law  entitled  to  it. — Ersk.  B.  ii.  tit.  10.  §  67,  68. 

ANNEXATION,  is  the  act  of  uniting  lands  to  the  Crown, 
and  declaring  them  unalienable.  It  also  signilies  the  appro- 
priating of  church  lands  to  the  Crown,  and  the  union  of  lands, 
lying  at  a  distance  from  the  kirk  to  which  they  belong,  to  the 
kirk  to  which  they  are  more  contiguous. 

1.  Annexed  property  of  the  Crown. — The  liberality  of  our 
Sovereigns  during  the  15th  century  had  reduced  the  Crown  to 
great  poverty,  and  it  was  the  object  of  Parliament  to  put  an 
end  to  such  alienations.  But  this  determination  was  of  short 
duration;  and  a  continuance  of  the  ancient  system  seems  to 
have  been  secured,  under  the  specious  pretence  of  improving 
the  country  by  giving  out  the  property  of  the  Crown  in  feu 
for  payment  of  a  rent.  By  the  act  1 4.55.  c.  41 ,  the  annexed 
property  of  the  Crown  is  described  and  declared  unalienable, 
unless  the  gift  receive  the  approbation  of  Parliament.  The 
narrative  of  this  6tatutc  explains  well  the  situation  of  matters 
at  this  time : — M  For  samcikle  as  the  povertie  of  the  Crowne 
"  is  oft-times  the  cause  of  the  povertie  of  the  realme,  and  that 
"  manic  uthcr  inconvenients  ar  there  throw,  the  quhilkis  wert 
"  lang  to  exprceme,  be  the  advise  of  the  full  Councell  of  the 
"  Parliament,  it  is  statute  and  ordained,  that  in  ilk  parte  of 
•*  the  realme  for  the  King's  residence,  quhair  it  happenis  him 
"  to  be.  there  be  certaine  lord-shippc9  and  castcllcs  annexed  t# 
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•  the  Orowne,  perpetually  to  remainc.    The  quhilk  may  not 

•«  be  given  in  fee  and  heritage  awaie,  nor  in  franck-tencment 

*  to  onie  person,  of  quhat  estaite  or  degree  that  ever  he  be, 
'*  hut  advise,  deliverance,  and  decrecte  of  the  haill  Parlia- 
"  ment,  and  for  great  seeand  and  reasonable  causes  of  th« 
"  realmc." 

It  may  gratify  curiosity  to  state  what  sum  was,  in  the  mid- 
dle of  the  15th  century,  allotted  for  the  support  of  the  King, 
and  what  were  judged  convenient  residences  for  him  in  hia 
progress  through  the  kingdom.  By  this  act  there  are  set 
apart,  as  the  annexed  property  of  the  Crown,  "  the  haill  cus- 
"  toms  of  Scotland  burdened  with  the  pensions  and  other 
•<  things  payable  out  of  them, — the  lordship  of  Ettrick  Forest, 
*'  with  all  the  bounds  perteining  thereto, — the  haill  lordship 
46  of  Galloway,  with  its  freedoms  and  commodities  as  it  hct 
"  thir  daics, — the  castle  of  Crief, — the  castle  of  Edinburgh,— 
*'  the  lands  of  Ballincriefe  and  Goffuird,  with  the  lands  lying 
u  about  pertaining  to  the  King,  in  the  seirefTedome  of  Lou- 
"  thiane, — the  castle  of  Stirling,  with  all  and  sundrie  the 
"  king's  lands  lying  about  it, — the  castle  of  Dumbartane,  with 
M  the  lands  of  Cardrosse,  Roseneth,  with  the  pension  of  Cad- 
"  «ow,  and  the  pension  of  the  ferme  meile  of  Kirkpatrick,— 
"  the  haill  earldom  of  Fife,  with  the  palicc  of  Falkland, — the 
44  earldom  of  Stratherne,  with  the  pertinents, — the  house  and 
u  lordship  of  Brechin,  with  the  service  and  superiority  of  Cor- 
M  toquhay, — the  house  of  Innerness  and  Urquhard,  and  the 
•«  lordships  of  them,  and  the  lordships  of  Aberncthy,  with  the 
*  water  mailles  of  Innerness,  togidder  with  the  baronies  of 
"  Urquhard,  Glenurquhanc,  Boneich,  Bonochar,  Annach,  Ed- 
■  derdaile  (called  Ardmannaeh),  Pecty,  Brachly,  Stratherne, 
•c  with  the  pertinents, — Reid  castle,  with  the  lordship  of  Rosse 
u  pertaining  thereto. ■ 

Such  was  tlie  annexed  property  of  the  Crown  at  that  time  ; 
and  there  was  too  good  ground  for  the  enactment,  as  well  a* 
too  much  expediency  in  it,  to  admit  of  its  being  openly  in- 
fringed- But,  in  the  plan  of  subinfeudation,  we  find  a  more 
certain  as  well  as  a  safer  way  of  dilapidating  the  annexed  pr* 
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pcrty  of  the  Crown.  In  two  years  from  the  date  of  the  above 
statute,  the  following  enactment  is  made,  1  hr>7,  c.  71, — "  At 
"  ancnt  few-fcrmc,  the  Lordes  thinkis  speidfull,  that  the  King 
"  Itcginne  and  give  example  to  the  lave.  And  quhat  prelat, 
M  barronne,  or  frcc-haldcr,  that  (an  accord  with  his  tennent, 
"  upon  se  tting  of  few-ferm''  of  his  awin  land  in  all  or  in  part, 
"  our  Sovcraine  Lord  sail  ratiiie  and  apprieve  the  said  asseda- 
m  tion,  sa  that,  gif  the  tennandrie  h;i])penis  to  l)C  in  waird  in 
44  the  Kingis  hand*,  the  said  tennent  sail  rcmaine  with  his  few- 
M  fenne  unrenmved,  payand  to  the  King  sieklikc  ferme,  indur- 
44  ing  the  waird,  as  he  did  to  the  Lord,  sa  that  it  be  set  till  a 
"  competent  availe,  without  prejudice  to  the  King.""  And 
when,  by  the  act  1540,  c.  15,  certain  forfeited  lands  were  an- 
nexed to  the  Crown,  the  next  act,  c.  1(>,  is  a  renewal  of  the 
power  of  subfeuing.  But  the  act  L584,  c.  G.  at  once  dissolves 
all  previous  annexations,  and  declares  them  to  be  capable  of 
subinfeudation,  provided  the  property  does  not  fall  below  the 
new  extent.  The  act  151)7,  c.  £88,  confirms  those  subfeus 
that  had  been  made  under  the  previous  acts,  with  an  increase 
of  the  rent;  and  the  next  act,  e.  284,  declares  that  the  an- 
nexed property  of  the  Crown  should  be  given  in  feu  only. 

From  these  acts,  it  may  easily  he  seen  in  what  manner  the 
annexed  property  of  the  Crown  came  to  be  dissipated  ;  so  that 
at  the  present  day  the  castles  of  Edinburgh,  Stirling,  and  Dum- 
barton, with  the  palace  of  llolyrcodhouse,  and  the  leu-duties 
of  the  ancient  domains  (now  sunk  by  the  increased  value  of 
money  to  almost  nothing),  alone  remain  of  all  the  extensive 
territories  of  the  Crown. 

Amuwat  'ion  of  Tt  t/tjxn  alih/  nf  Bi mfu  cs. — This  annexation 
was  made  by  the  act  1587,  c.  £9  ;  and  it  proceeds  on  a  narrative 
of  the  poverty  of  the  Crown,  and  his  Majesty's  desire  to  sup- 
port the  royal  dignity  Without  taxing  his  suhjects  ;  and,  tor  that 
purpose,  maintains  the  expediency  of  reserving  what  had  for- 
merly been  given  to  religious  houses,  the  cause  of  the  disposi- 
tion now  ceasing,  as  the  act  expresses  it  (this  was  after  the 
Reformation) :  and  on  these  grounds  the  whole  estates,  profits, 
and  emoluments  belonging  to  the  church,  and  to  ecclesiastical 
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persons  of  every  description,  are,  from  and  after  July  29. 
1587,  declared  to  be  the  annexed  property  of  the  Crown  under 
certain  exceptions,  and  reserving  a  power  to  his  Majesty  of 
subfeuing.    See  Tcinds. 

Annexation  $Upa4  sacra  is  the  annexation  of  lands  lying  at 
a  distance  from  the  kirk  to  which  they  belong  to  another  kirk 
to  which  they  are  more  contiguous,  in  so  far  as  relates  to  the 
pastoral  charge ;  such  lands  still  continuing  part  of  the  old 
parish,  and  remaining  liable  for  reparation  of  the  kirk  and 
manse,  aud  of  course  not  liable  for  the  pro|M>rtion  of  these  ex- 
pences  in  the  new  parish  to  which  they  are  annexed. 

ANNUALRENT,  interest  of  money.  Before  the  Re- 
formation it  was  not  lawful  to  lend  money  at  interest ;  and, 
to  evade  the  law,  persons  lending  money  received  a  yearly  rent 
out  of  land  :  the  prolit  of  the  money  lent  was  thus  denominated 
annualrent;  and  thus  the  term  annualrcnt  has  come  to  be 
synonimous  with  interest.    Sec  Interest. 

ANNUALRENT  RIGHT,  was  a  deed  by  which,  in 
consideration  of  a  certain  price  paid  to  him,  a  proprietor  of 
lands  granted  a  yearly  rent  out  of  his  property  redeemable  by 
him,  on  repayment  of  the  purchase  money.  This  was  * 
device  to  evade  the  laws  in  force  previous  to  the  Reforma- 
tion against  the  taking  of  interest.  Rut,  after  the  Refor- 
mation, when  it  was  made  lawful  to  take  interest,  a  bond  was 
given  by  the  borrower  to  the  lender,  by  which  he  gave  an  heri- 
table secrurity  for  the  whole  debts  principal  and  interest ;  and, 
consequently,  when  these  two  securities  come  into  competition, 
the  annualrent  right  carried  no  farther  right,  though  prefera- 
ble to  the  heritable  bond,  than  to  the  extent  of  the  annualrcnt, 
while  the  surplus  was  carried  oh"  by  the  heritable  bond ;  and, 
in  this  manner,  the  postponed  security  might  have  been  first 
paid  off.  The  manner  in  which  the  annualrent  right  fell  into 
disuse  is  thus  obvious.    See  Heritable  Securities. 

ANNUITY  OF  TEINDS,  was  an  allowance  to  the  King 
by  the  commission  of  teinds  of  6  per  cent,  from  the  tcind  of 
erected  benefices,  ratified  by  the  act  1G33,  c.  15.  They  were 
disponed  by  the  Crown  in  security  of  a  debt ;  but  the  drawing 
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of  them  was  put  a  stop  to  in  1  (174,  and  the  right  has  since  that 
time  lain  dormant.    Sec  Tc'inds. 

AWUS  DELIBERANDI,  is  the  year  allowed  hy  law  to 
the  heir  to  deliberate  whether  he  will  enter  and  represent  hi« 
ancestor.  The  entry  of  an  Ik  ir  may  he  attended  with  seriouw 
consequences,  and  therefore  he  should  have  time  to  consider 
as  to  the  propriety  of  subjecting  himself  to  responsibility  ;  it 
is  f  >r  this  purpose  the  year  is  allowed  to  him.  The  Oftttfd 
deliberandi  commences  on  the  death  of  the  ancestor,  unfc?* 
in  the  case  of  a  posthumous  heir,  in  which  case  the  year  runs 
from  the  heir's  birth.  Hut  the  period  for  deliberating  will 
not  be  extended  on  account  of  the  heir's  ignorance  of  the  an- 
cestor's death,  as,  for  example,  where  the  ancestor  has  died 
abroad. — November  14.  17S:'5.  Henderson  v.  Campbell. — 
Mor.  p.  During  this  period  the  heir  may  be  charged 

to  enter  heir;  a  summons  may  even  be  executed  against  him, 
provided  the  days  of  compearance  fall  beyond  the  year. — 
Er&.  ft  iii  tit.  s,  $  rA 

ANSWKR;  The  title  of  a  written  pleading  given  in  to 
a  Court  of  Justice  by  a  party,  either  as  a  replication  to  the 
claim  of  the  piirstter,  or  to  a  statement  ordered  by  the  judge, 
or  in  support  of  a  judgment  winch  has  been  brought  under 
review  1>\  a  representation  or  petition.  See  Judicial  Procedure. 

ANTKNTPTIAI.  CONTRACTS  OF  MARRIAGE. 
See  Contract  if  }finriu^w 

APPARENT  HEIR,  in  common  language,  is  applied  to 
the  eldest  SOU  as  the  person  to  whom  the  succession  will  pro- 
bably open.  Rut,  in  Scots  law,  an  apparent  heir  is  the  per- 
son to  whom  the  succession  has  actually  opened,  and  who  re- 
mains apparent  heir  until  his  regular  entry  in  the  lauds  hy 
service,  or  by  infeftment  on  a  precept  of  flare  constat. 

An  apparent  heir  is  entitled  to  the  annus  dd'Jurandi,  within 
which  time  he  may  weigh  the  consequences  of  his  entry,  and 
resolve  to  take  up  or  to  renounce  the  succession  (see  Jnnus 
Ddihcrnndi ).  The  apparent  heir  has  a  right  to  pursue  a 
process  of  exhibition  ad  deliberandum  ,-  that  is,  he  can  compel 
those  who  are  possessed  of  his  ancestor's  title-deeds  to  produce 
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them  for  his  inspection  and  information.  lie  may  defend  the 
titles  of  liis  ancestors  He  may  draw  and  discharge  the  rents, 
or  even  pursue  for  them.  His  executor  seems  to  be  entitled  to 
draw  what  may  have  fallen  due  during  the  heir ".^  apparency, 
and  wliieh  remained  undrawn  at  the  time  of  his  death.  Hut 
an  apparent  heir  cannot  remove  tenants;  to  enable  him  to  do 
so,  he  must  have  completed  his  tide. — Erik,  Inst.  B.  viii.  tit. 
8.  §  54,  ct  seq.    BcWs  Com.  vol.  i.  p.  08.  kh  Kdit. 

An  apparent  heir  may  pursue  a  judicial  ranking  and  sale  of 
his  ancestor's  estate,  whether  it  be  bankrupt  or  not,  1695,  c 
5>4.  The  cxj>ence  of  the  action  is  paid  from  the  estate  when 
there  is  no  surplus  after  paying  the  creditors  ;  but,  when  there  is 
a  surplus,  thcexpence  must  be  taken  from  it. — Er.sk.  13.  ii.  tit. 

v,l  $  (il. 

An  apparent  heir  is  entitled  to  an  aliment  from  a  liferentcr 
in  possession  of  the  estate.  He  may  also  reduce  death-bed 
deeds  ;  the  bare  right  of  apparency  carries  leases  without  the 
necessity  of  a  service. 

The  creditors  of  an  apparent  heir  arc  postponed  to  those  of 
his  immediate  ancestor,  as  to  the  defunct's  heritable  estate, 
provided  that  the  ancestors  creditors  do  diligence  against  the 
apparent  heir,  and  the  real  estate  belonging  to  the  deceased, 
within  three  years  after  his  death  ;  act  1661,  ft  24.  The 
fcame  statute  declares  that  no  right  or  disposition  affecting  the 
heritage  of  the  defunct,  made  by  an  apparent  heir,  even  after 
his  entry  and  infeftment,  shall  be  valid  to  the  prejudice  of  the 
predecessors  creditors,  unless  such  right  or  disposition  be 
made  and  granted  I  full  year  after  the  defunct's  death.  Sec 
Jidr.sCom.  vol.  i.  p.  624.  kh  Edit 

By  the  act  U&5,  c.  21,  the  onerous  acts  of  an  apparent  heir, 
three  vears  in  possession,  are  rendered  elfeetual  against  the 
estate  which  he  possessed  under  his  right  of  apparency  ;  it  be- 
ing thereby  declared,  that  an  heir  passing  by  his  immediate  an- 
cestor, and  entering  to  one  more  remote,  or  succeeding  by  ad- 
judication on  liis  own  bond  to  one  more  remote,  shall  l>e  liable 
for  the  debts  and  deeds  of  the  interjected  person  (who  has  been 
three  years  in  possession)  to  the  value  of  the  estate ;  but  when 
P2 
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the  heir  obtain*  possession,  without  having  completed  his  titl<», 
he  is  not  held  to  represent  the  apparent  heir.  This  is  an 
omission  in  the  statute. 

APPEAL.  An  appeal  is  a  reference  to  a  higher  tribunal  ; 
but  the  term  in  Scots  law  is  confined  to  the  act  of  bringing  a 
decision  of  the  Court  of  Session  under  review  of  the  House  of 
Lords.  This  is  done  by  presenting  a  petition  of  appeal,  which 
narrates  the  grounds  of  action  and  the  judgment  pronounced 
by  the  Court,  and  prays  that  the  judgment  may  be  reversed, 
varied,  or  altered. 

This  petition  must  Ik?  signed  by  two  counsel ;  and  must  be 
presented  to  the  House  of  Lords  within  five  years  from  the 
extracting  of  the  decree,  at  least  within  14  days  after  the  lirtt 
day  of  the  session  or  meeting  of  Parliament  next  ensuing  the 
expiration  of  the  said  five  years ;  and,  when  an  appeal  is  taken 
against  a  judgment  pronounced  during  the  sitting  of  Parlia- 
ment, the  petition  of  apj>eal  must  be  presented  within  HO  dayt 
after  the  date  of  the  judgment,  otherwi.se  it  cannot  be  received 
that  session. 

Where,  however,  the  party  entitled  to  appeal  is  under  age, 
•r  covert,  rum  compos  mentis,  imprisoned,  or  out  of  Great 
Britain  or  Ireland,  the  period  for  appealing  is  extended  to 
•;  five  years  after  his  full  age,  discovcrturc,  coming  of  sound 
wt  mind,  enlargement  out  of  prison,  or  coming  into  Great  Bri- 
k<  tain  or  Ireland,  and  14  days  to  be  counted  from  and  after  the 
"  first  day  of  the  session  or  meeting  of  Parliament  next  en- 
k<  suing  the  said  live  years,  but  not  afterwards,  or  otherwise/" 
Standing  Order  of  House  of  Lords,  124th  March  1725. 

When  a  petition  of  appeal  is  presented,  warrant  for  service 
is  granted  of  course ;  and  it  is  served  on  the  agent  or  counsel 
of  the  other  party,  by  exhibiting  to  him  the  principal  order, 
and  delivering  at  the  same  time  a  copy  of  the  order ;  and  tint 
service  is  proved  by  an  affidavit,  in  presence  of  a  judge  or  jus- 
tice of  the  peace,  made  by  the  person  who  has  served  the  war- 
rant. 

Within  eight  days  from  the  presenting  of  the  appeal,  the  ap- 
pellant, or  some  responsible  person  for  him,  must  enter  into  a 


recognisance  to  the  extent  of  L.200,  to  answer  the  expense 
which  may  be  awarded  to  the  respondent ;  and  without  thii 
recognisance  the  appeal  falls. 

After  this,  appeal  cases  arc  prepared,  and  parties  are  heard 
in  the  House  of  Lords;  when  the  decision  of  the  Court  is 
cither  affirmed  or  altered,  or  remitted  to  the  Court  of  Ses- 
sion for  reconsideration.  Should  any  further  procedure  bo 
requisite  in  the  Court  of  Session,  or  should  the  case  l>c  remit- 
ted, the  cause  is  brought  before  the  Court  by  a  petition,  stating 
the  judgment  of  the  House  of  Lords,  and  requiring  the  Court 
to  apply  it. 

By  the  act  48th  Geo.  III.  c.  151,  appeals  from  interlocu- 
tor}' judgments  arc  prohibited,  and  appeals  allowed  only  from 
judgments  or  decrees  on  the  uhole  merits  of  the  cause,  except 
with  the  leave  of  the  Division  of  the  Court  pronouncing  such 
interlocutory  judgment ;  or,  except  in  cases  where  there  is  a 
difference  of  opinion  amongst  the  Judges  of  the  Division.  By 
the  same  statute,  appeals  from  interlocutors,  or  decrees  of  the 
Lords  Ordinary,  are  prohibited,  unless  such  judgments  have 
lx?en  reviewed  by  the  Division  of  the  Court  to  which  the  Lord 
Ordinary  belongs.  But  it  is  competent  to  a  party,  after  the 
cause  is  thus  exhausted  in  the  Court  of  Session,  to  appeal  from 
all  or  any  of  the  interlocutors  which  have  been  pronounced. 

Appeals  from  judgments  of  the  Court  of  Justiciary  to  tha 
House  of  Lords,  do  not  seem  to  Ik?  competent.  It  would  ap- 
pear that  this  matter,  at  one  time,  was  considered  doubtful  ; 
but  the  expediency  of  prohibiting  such  appeals  is  so  obvioua, 
that  there  is  little  chance  of  their  ever  being  entertained.  See 
on  this  subject  a  recent  publication,  ealled  u  Forms  of  Pro- 
*k  ccdurc  upon  Appeals,  p.  85.V| 

Appeals  from  the  judgments  of  the  Court  of  Exchequer  in 
Scotland,  and  from  the  Commission  of  Toinds,  arc  competent. 

By  the  first  Jury  Court  act  (55  Geo.  III.  c.  4#),  an  appeal 
to  the  House  of  Lords  was  allowed  from  the  interlocutors  of 
the  Court  of  Session,  or  Admiralty,  on  bills  of  exceptions  and 
motions  for  new  trials  ;  but  the  late  statute  (59  Geo.  III.  c. 
§  16),  seems  to  take  away  this  right,  and  renders  the  judg- 
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ments  of  the  Jury  Court,  on  motions for  :\m  ir'uih  fit  least,  final, 
and  "  DOt  Slllject  to  review  by  reprcK  iation,  petition,  appeal 
"  to  the  House  of  Lords,  or  othcrwi^  ."  'l'he  forms  of  proce- 
dure in  tlic  House  of  Lords  on  appeals  are  regulated  by  the 
Itandlllg  ''Kin  -  of  the  Hou>c,  which  arc  appended  to  the  late 
publication  on  appeals,  already  referred  to,  which  also  contains 
a  concfre  view  of  the  practice  of  the  House  of  Lords  upon  ap- 
peals from  tlic  different  Courts  in  Scotland. 

Appeals  from  the  final  decrees  of  inferior  courts  within 
the  districts  of  the  Circuit,  are  made  competent  to  the  Cir- 
cuit Court  of  Justiciary,  by  the  act  20  Geo.  II.  c.  43,  in  such 
criminal  causes  a^  infer  neither  death  nor  demembration ;  and 
in  (  'n  il  causes,  when  the  subject  does  not  exceed  LV.I  sterling. 
The  sentences  of  the  Circuit  Judges,  in  such  causes,  are  de- 
clared final    See  Circuit  Court. 

A1TKLLANT,  the  party  by  whom  an  appeal  is  made; 
the  other  party  in  the  proceedings,  in  the  House  of  Lords,  u 
termed  the  Respondent. 

AITKARANCK,  is  a  term  used  to  express  the  stating  of  a 
defence  in  a  cause.  Where  a  defender,  in  writing,  or  by 
counsel  at  the  bar,  states  a  defence,  he  is  said  to  have  appear- 
ed; and,  in  consequence  of  that  appearance,  the  judgment  pro- 
nounced in  the  cause  cannot  l>e  opened  up  when  allowed  to  be- 
come final,  unless  where  new  facts  have  come  to  the  knowledge 
of  the  party.  Such  a  decree  is  termed  a  decree  injbro. — See 
n  strong  ea?>e  of  this  kind,  Ballenden  against  the  Duke  of  Ar- 
gyle,  fifth  July  1792,  Foe.  Coil.  Mor.  p.  725<>. 

APFBEHENDING  OF  A  DEBTOR,  ifl  the  act  of  ar- 
resting him  under  a  legal  warrant  on  account  of  his  failure  to 
pay  the  debt.  This  may  be  done  in  certain  cases  under  an  act 
of  warding  (see  Art  of  Wanling)  ;  but  the  most  ordinary  war- 
rant for  apprehending  a  de  btor,  is  ■  caption  issued  in  the  King's 
name,  and  under  his  Signet,  charging  mcsscngcrs-at-arms  to 
apprehend  and  impri>on  the  debtor,  and  to  call  upon  Magi- 
titrates  fa  assistance  in  doing  so.  All  Magistrate  and  Sheriffs 
are  bound,  when  required,  to  assist  in  executing  the  caption, 
under  pain  tin  refusal  of  being  made  responsible  for  the  debt. 
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The  messenger  who  is  entrusted  with  the  caption,  and  his  cau- 
tioner, are  liable  to  pay  the  debt,  if  the  messenger  delays  to 
put  the  caption  in  execution  after  having  received  instructions 
to  do  so. — Belts  Com.  vol.  ii.  p.  Ith  Kdit.  Imprisonment 
for  debt  being  declared  an  evidence  of  notour  bankruptcy  by 
the  act  1(>1K>,  c.  5,  and  the  law  having  admitted  of  a  sort  of 
constructive  imprisonment,  it  is  of  importance  to  attend  to  the 
manner  of  apprehending  the  debtor.  According  to  the  regular 
form,  the  messenger  ought  to  touch  the  debtor's  shoulder  with 
his  baton ;  after  this  ceremony,  he  is  held  to  Ikj  in  custody  of 
the  messenger  j  and  should  he  after  that  take  refuge  in  the 
sanctuary,  the  messenger  may  follow  him  there,  apprehend 
Jiim,  and  take  him  to  prison  ;  neither  will  a  sist  on  a  bill  of 
suspension  obtained  posterior  to  this  have  any  effect  Whether 
the  Apprehending,  or  the  actual  incarceration,  is  to  be  held  as 

imprisonment,  in  the  sense  of  the  act  1696',  is  a  very  important 
question,  not  only  as  it  may  affect  the  validity  of  securities, 
but  as  it  must  necessarily  affect  the  directions  which  a  man  of 
business  ought  to  give  to  a  messenger  empowered  to  apprehend 
a  debtor.  It  seems,  however,  to  be  settled,  that  either  the  re- 
gular apprehending,  or  the  actual  incarceration,  will  be  suffi- 
cient to  render  the  debtor  bankrupt.  Hut  it  does  not  follow, 
because  formal  apprehension  by  the  messenger  is  equivalent  to 
imprisonment,  that  an  informal  apprehension  will  produce  the 
?amc  effect.  Therefore,  the  debtor  must  either  be  actually  im- 
prisoned by  being  entered  in  the  l>ooks  of  the  jail,  or  he  must 
be  formally  apprehended,  in  order  to  his  being  rendered  bank- 
rupt.— Jtcir.s  Com.  vol.  ii.  p.' 4th  Kdit.  Sec  Hunk  nipt. 
Imprisonment. 

APPRENTICE.  An  apprentice  is  one  who  engages  by 
indenture  to  serve  a  master  for  a  certain  number  of  years,  in 
order  to  learn  some  profession,  art,  or  manufacture,  which  the 
master  becomes  bound  to  teach  him.  The  terms  of  such  an 
engagement,  as  to  its  endurance,  apprentice-fee,  the  recornpence 
given  to  the  apprentice,  Sec.  must  depend  on  the  nature  of  the 
employment,  and  the  particular  agreement  of  the  parties. 
Though  a  pupil  (that  is  a  boy  under  1  h  or  a  girl  under  1 2 
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years  of  age),  may  enter  into  an  indenture,  yet  he  must  have 
the  concurrence  of  a  parent  or  tutor,  wlm  alone  can  be  liable  irt 
the  penalty  for  the  non-performance  of  the  engagements  on  the 
part  of  the  apprentice.  After  pupillarit y,  when  the  minor  ha* 
no  curators,  he  may  effectually  enter  into  an  indenture,  the 
conditions  of  which  will  bind  him.  Where  the  apprentice  de- 
serts his  service,  the  master  is  entitled  to  the  apprentice-fee 
without  deduction.  At  common  law,  an  apprentice  cannot 
enlist  as  a  soldier,  nor  enter  into  the  navy,  unless  bred  to  the 
Fca.  The  common  law,  however,  is  sometimes  modified  on  these 
points  by  the  annual  mutiny  act. 

APPKKTl  ATION,  the  valuing  of  poinded  goods.  In 
poinding*,  the  effects  carried  off  by  the  diligence  of  a  creditor 
were  valued  twice  by  different  valuators,  once  in  the  house  or 
on  the  ground  where  the  poinding  took  place,  and  a  second 
time  at  the  market-cross  of  the  jurisdiction  ;  which  last  valua- 
tion, if  theft  was  any  variation,  was  the  rule  for  valuing  the 
^oods.  But,  by  the  act  54-  George  III.  c.  1537,  §  4,  one  valu- 
ation in  the  place  where  the  goods  are  is  made  sufficient.  See 
Poindmg. 

APPKISLRS,  are  the  persons  appointed  to  value  poinded 
goods.  They  must  be  licensed  according  to  act  of  Parliament, 
and  fcworn  dc  f'uldi  mhnhustrntione. 

APPRISING.     See  Adjudnut'um. 

APPROBATE  and  REPROBATE.  A  person  is  said  to 
approbate  and  reprobate,  where  he  takes  the  advantage  of  one 
part  of  a  deed,  but  rejects  the  rest;  as,  for  example,  where  a 
disposition  on  deathbed  revokes  a  previous  Uege  jmistic  con- 
veyance, to  the  prejudice  of  the  heir-at-law,  but  still  gives  the 
estate  past  the  heir.  The  heir  who  challenges  this  deed,  c.r 
capitc  lectin  in  so  far  as  it  defeats  his  interest  in  the  estate, 
hut  who  abides  by  it  in  so  far  as  it  revokes  the  licgc  poustic 
deed  to  his  prejudice,  is  said  to  approbate  and  reprobate  the 
deed.  This  the  law  does  not  admit  of.  A  deed  must  be  taken 
altogether,  or  rejected  altogether. — Sec  Deathbed, 

APPROVED  BILL,  in  mercantile  law  and  usage,  is  a 
bill  to  which  no  reasonable  objection  can  be  made.    The  per- 
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1&n  who  sells  goods  for  approval  hills  is  not  entitled  arbitrarily 
to  repudiate  the  hill  offered  ;  he  must  state  a  reasonable  ob- 
jection.   Brown  on  Sub',  p.  41. 

AQU/EDUCTUSet  MPJM  HAUSTUS,  are  two  servi- 
tudes ;  the  former  consists  in  a  right  of  carrying  a  water-courst 
through  the  grounds  of  another  ;  the  latter,  of  watering  cattle 
at  a  river,  well,  or  pond,  situated  in  the  grounds  of  another. 

A  RAT  lit'  If  TKK1LE,  a  plough-gate  of  land  ;  it  consists 
of  eight  oxgates  of  land,  because  anciently  the  plough  was 
drawn  by  eight  oxen. 

ARBITER,  a  person  voluntarily  chosen  by  parties  to  decide 
a  difference  between  them. 

ARBITRATION,  is  the  voluntary  reference  of  a  dispute  ta 
the  determination  of  one  or  more  persons  appointed  for  that 
purpose  by  the  parties,  and  the  decision  following  thereon. 
It  is  usually  effected  by  means  of  what  is  called  a  submission, 
i.  c.  the  contract  of  reference,  and  a  ihcrce-urbitrat,  i.  c.  the 
form  in  which  the  award  is  promulgated. 

Submissions  are  either  general  or  special ;  the  former  includ- 
ing all  disputes  subsisting  at  the  time,  and  the  latter  applving 
merely  to  one  or  more  particular  subjects,  r.  g.  a  previously  de- 
pending process.  The  deed  of  submission  commonly  contain* 
the  following  clauses,  viz.  1st,  The  proper  clause  of  submis- 
sion, describing  the  nature  of  the  reference  and  the  name  of  the 
referee.  W  hen  there  are  more  arbiters  named  than  one,  it  is 
customary  to  provide  in  this  clause  for  the  event  of  their  differ- 
ing in  opinon,  either  by  naming  an  oversman,  or,  what  is  more 
usual,  though  perhaps  less  advantageous,  by  empowering  the  ar- 
biters to  nominate  an  umpire.  %dy  A  c  lause  defining  the  arbiter  s 
or  oversmanV,  powers,  which,  in  the  ordinary  case,  are  declared 
to  be  of  the  most  comprehensive  character,  including,  in  cflect# 
all  the  rights  possessed  by  the  ordinary  tribunals  which  deter- 
mine matters  of  the  particular  description  submitted  :  Among 
others,  a  power  is  always  given  to  take  all  manner  of  proba- 
tion ;  but,  it  is  necessary  to  observe,  that  as  they  "  ]x>sscss  no 
'•jurisdiction  independent  of  the  special  contract  between  the 
"  parties  submitters,  arbiters  cannot  compel  witnesses  to  aj>- 
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«•  pear  and  depone  before  them,  or  possessors  of  writing  to 
<■>  exhibit  them.    But  tbe  Court  of  8jp$n,  on  syndication  at 

"  the  suit  of  the  arbiters,  or  any  one  of  the  parses,  grant,  l)y 

i-  iflrrrn  of  letter  of  supph went,  a  warrant  fox  citing  witnes- 
r  iej  or  havers." — ifortt  style*,  vol.  ii.  p.  L83|  2d  edit.  It 
has  af  late  become  usual  to  give  a  special  power  also,  to  award  to 
either  party  the  ejepeases  incurred  by  him,  in  the  course  of  the 

Mibmi^ion, — |  power  whieh.  it  j*  understood,  the  arbiter  does 
not  otherwise  possess.  :V,  A  clause  specifying  the  time  within 
which  the  decision  is  to  be  given.  Winn  tin-  clause  i-  expressed 
generally,  tfaqs,  "  The  next  to  come,  the  submission 

"by  the  present  practice  is  limited  to  a  year;  on  the  other 
"  hand,  when  time  jfl  aoj  spccilied,  it  ifl  thought  that,  like 
Ci  other  contracts,  tlie  submission  will  subsist  for  forty  year*. 
"  It  is  usual,  howe\er,  to  give  po\.er  to  the  arbiters  to  pro- 
rogate the  time  v.  ithin  which  the)  are  to  pronounce  their 
"  decreet,  especially  if  the  dispute  be  of  a  complex  or  difficult 
"  nature.  Of  course,  when  a  particular  day  or  time  LB  spec  iiicd, 
H  and  when  no  power  to  prorogate  ii  granted,  or.  when  grant- 
"  cd,  is  not  ixcrci^.l,  tf^  submission  fulls  on  the  expiration 
"  of  the  specified  pjrmd."' — Jin  id.  Shjhs,  vt  .supra.  A 
clause  obliging  the  parties  to  ii«:j»Ie..iL  ? .t  the  award  under  a 
specified  penalty.  To  these  clauses,  in  the  ordinary  ease,  there 

annexed  I  provision  for  the  continuance  of  the  reference  on 
creditors  or  rcpn  Bentativt  .  notwithstanding  tiie  eventual  death 
or  bankruptcy  of  cif.iir  party  before  its  determination, — and 
also  a  declaration,  that,  in  case  the  submission  shall  terminate 
without  a  final  din ( H  larb'urai  having  been  pronounced,  any 
proof  which  may  have  been  taken  shall  be  received  as  legal  in 
any  after  submi  ssion  or  process.  The  deed  concludes  with  the 
usual  consent  to  registration,  both  of  the  submission  and  con- 
sequent decree,  in  order  to  their  being  the  warrant  of  diligence. 

The  first  procedure  under  a  submission  is  usually  the  ap- 
pointment of  a  clerk,  of  which  a  minute  is  written  on  the  back 
of  the  deed,  and  signed  by  the  arbiter.  The  pleadings,  when 
written,  (for  they  are  sometimes  entirely  oral,)  commence  by  a 
claim  lodged  by  one  of  the  parties,  which  is  followed  by  an- 
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ewers,  replies,  S:c.  after  which  the  arbiter  either  determines 
the  ease  </<  griffM  (commonly  intimating  his  opinion  previously 
by  notes  issued  to  the  parties,  the  grounds  of  which  they 
are  generally  allowed  an  opportunity  of  canvassing),  or  allows  a 
proof,  or  orders  farther  pleadings  or  procedure.  When  there 
arc  two  arbiters,  who  differ  in  opinion,  the  reference,  or  devolu- 
tion, as  it  is  sometimes  called,  is  made  to  the  oversinan,  who, 
ifhechuses,  may  order  farther  debate  before  deciding.  Care 
should  be  taken,  in  the  meantime,  not  to  allow  the  submission 
to  expire,  but,  when  necessary,  to  prorogate  it  from  time  to 
time;  and  all  minutes  of  prorogation,  reference,  iscc.  should  be 
carefully  extended,  and  formally  tested. 

The  decree-arbitral  (whether  of  an  arbiter  or  oversman)  com- 
mences with  a  narrative  of  the  nature  of  the  submission,  and 
of  the  consequent  procedure  ;  and,  after  stating  that  the  pro- 
nounccr  of  the  decree  has  ripely  advised  the  whale  matter, 
and  has  ki  God  and  a  good  conscience  before  his  eye-."  it  gives 
forth  the  findings  and  the  decerniture.  It  concludes  \s\ih  an 
order  on  the  parties  to  implement  the  decree  under  the  i>cnalty 
spccilied  in  the  submission,  and  mutually  to  discharge  each 
other  of  the  matter  submitted,  on  that  implement  being  effected. 
Lusily,  It  ordains  the  submission  and  decree  to  be  recorded 
in  terms  of  the  clause  of  registration  in  the  submission,  and 
the  extract  of  both  forms  a  warrant  to  either  party  for  diligence 
against  the  other.  A  dc-rcc- arbitral  is  tested  and  executed  in 
the  form  of  a  regular  deed  ;  and,  to  prevent  objections  under 
the  -tamp  laws,  it  ought  to  l>e  written  separately  from  the  sulv. 
mission,  and  not  on  the  back  of  it. 

By  act  of  regulations,  2d  November  1 095,  c.  25,  decrees- 
arbitral  are  declared  to  be  reducible  on  the  grounds  of  bribery, 
corruption,  or  falsehood  only.  It  ifl  necessarily  implied,  how. 
ever,  in  their  nature,  that  they  are -also  reducible  when  the 
arbiters  manifestly  exceed  the  powers  with  which  the  submis- 
sion invests  them,  for  by  it  their  jurisdiction  is  defined.  An 
arbiter  is  not  entitled  to  decern  for  any  remuneration  to  him- 
self for  his  trouble,  nor  to  recover  any  remuneration  afterwards 
in  an  action  ;  (see  Kennedy  against  Kennedy,  MOth  Jan.  1819- 
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Fac.  Coll.)  a  practice  which  hid  become  common,  but  whicli 
is  obviously  not  only  ultra  vires  compromissi,  but  contra  bcu 
ftfc)  mores. 

The  preceding  remarks  apply  to  arhitntion  conducted  in 
the  regular  form  of  submission  and  decree- arbitral*  It  may  be 
observed,  however,  that  uhi  res  non  sunt  iutegr(ry  and  espe- 
cially in  re  rustiea,  effect  will  be  given  to  the  awards  of  re- 
ferees, though  neither  proceeding  on  a  formal  submission,  nor 
formal  in  themselves.  But  such  awards  found  a  right  of  action 
only,  and  cannot  of  themselves  be  the  warrant  of  diligence. 
In  contracts  of  copartnership,  articles  of  roup,  and  similar 
flecds,  a  clause  is  frequently  inserted  binding  the  parties  to  refer 
to  arbitration  all  disputes  that  may  arise  between  them.  The 
effect  of  such  references  appears  to  l>e  questionable.  In  the  ge- 
neral case,  they  certainly  are  not  very  eipedient,  a.s  l>eing  vague 
in  the  character  of  the  reference, — and  where  the  arbiter  is  not 
expressly  named,  but  merely  described  as  the  person  who  may 
be  the  holder  of  a  particular  office  for  the  time,  it  would  appear 
that  the  reference  will  not  be  effectual.  Buchanan  against 
Muirhead,  25th  June  1799.  Fac.  CulL—Kclfs  Com.  vol.  ii. 
p.  658,  «kh  Ed. 

Under  the  Bankrupt  Act,  54-  Geo.  III.  c.  137,  §  55,  the 
trustee  and  commissioners  have  power  to  submit  doubtful 
claims  connected  with  the  bankrupt  estate  to  arbitration.  In 
extrajudicial  trust-deeds  for  behoof  of  creditors,  a  lawyer  or 
accountant  is  sometimes  named  as  arbiter,  with  power  to  judge 
of  claims.  These,  however,  arc  j>owers  which  no  debtor  can 
confer  without  the  unanimous  consent  of  the  creditors. — Beth 
Com.  vol.  ii.  p.  581,  4th  Edit 

ARBITRARY  ftJNISHME NT,  is  a  punishment  award- 
ed according  to  the  discretion  of  a  Judge.  In  no  case  can  it 
be  extended  to  a  capital  punishment ;  it  must  be  restricted  M 
fine,  corporal  punishment,  or  imprisonment.  1 

ARCHBISHOPS.  Primates  of  the  Church.  During  the 
establishment  of  Episcopacy  in  Scotland,  there  were  two  Arch- 
bishops ;  the  Archbishop  of  St  Andrcwg,  who  was  the  Primate 
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Of  all  Scotland ;  and  the  Archbishop  of  Glasgow,  who  was  call- 

ed  the  Primate  of  Scotland. 

ARMS,  or  armorial  bearing*,  were  originally  the  marks  by 
which  a  warrior  clad  in  armour  was  known  in  battle.  These 
marks  or  devices  were  painted  on  their  shields,  or  represented 
on  |]u  ir  coats ;  hence  coats  of  arms.  These  came  to  be  per- 
manent in  families  ;  and  the  whole  was  in  time  reduced  to  a 
*)  stem  by  which  the  different  branches  of  families,  the  inter- 
marriages between  families,  and  their  relationships,  were  mark- 
ed out.  This  department  was  committed  to  the  Lyon  King  of 
Arms,  and  seems  to  have  gone  into  some  disorder  ;  for,  by  the 
act  1592,  c.  125,  his  Majesty  and  the  estates  of  Parliament, 
11  considering  the  great  abuse  that  lies  bene  amangst  the  lieges 
M  of  this  realm,  in  their  bearing  of  arms,  usurpaned  to  them- 
"  selves  sik  arms  as  belangis  not  unto  them  ;  swa  that  it  can 
"  not  be  distinguished  be  their  arms  quha  ar  gentlemen  of 
H  bluid,  be  their  ancestors,  nor  zit  may  Ik?  decerned  quhat 
"  gentilmen  ar  diseended  of  noble  stock  and  linage,  gave 
M  commission  to  Lyon  King  of  Armcs,  and  his  brether  her- 
«  auldes,  to  visite  the  haill  armes  of  noblemen,  barronncs, 
kk  and  gentlemen,  borne  and  used  within  this  realme ;  and  to 
M  distinguish  and  deccrnc  them,  with  congruent  differences,  and 
"  thereafter  to  matriculate  them  in  their  buikes  and  registers, 
"  and  to  put  inhibition  to  all  the  common  sort  of  people,  nocht 
w  worthie  be  the  law  of  armes,  to  beare  onie  signes  armorailles  ; 
«  that  nane  of  them  presume,  or  take  upon  hand,  to  bear  or 
"  use  onie  armes,  in  time  coming,M  &c.  This  act  was  ratiiied 
by  the  act  Hi72,  c.  21.  and  the  power  of  the  Lyon  King  of 
Arms  and  heralds  confirmed,  and  power  given  to  them  to  give 
arms  to  virtuous  and  well  deserving  persons. 

The  privilege  of  giving  arms  may  be  thought  to  be  exclu- 
sively the  prerogative  of  the  C  rown  ;  and  Mackenzie,  in  hi* 
Treatise  on  Heraldry,  expresses  an  opinion  to  that  effect ;  and, 
on  that  ground,  he  objects  to  the  clause  so  common  in  entails, 
by  which,  failing  the  branches  of  the  grantor  s  family,  the  name 
and  arms  are  conferred  on  the  members  of  other  families  called 
to  the  succession.    Vet  nothing  is  more  common  in  practice 
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tlian  this  clause  ;  and  even  where  the  family,  whose  name  and 
anns  an  heir  of  entail  has  been  directed  to  assume,  has  no  arms 
matriculated,  the  Court  have  ordered  the  heir  to  obtain  a  coat 
of  arms  from  the  Lyon  Court,  emblazoned  according  to  the  law 
of  arms. — Moir  r.  Graham,  .3th  Feb.  1794.  Foe.  Col.  Mor.  p. 
15,.W7. 

By  various  acts  of  Parliament,  (the  last  of  which  is  43  Geo. 
III.  c.  161.)  a  tax  is  imposed  on  armorial  bearings,  whether 
borne  on  plate  or  carriages,  fee, 

ARMKiKR,  EXPIRE,  the  term  of  dignity  below  a 
knight,  and  al>ove  that  of  a  gentleman. 

ARRAIGN,  is  an  English  law  term,  signifying  to  indict  a 
prisoner,  and  call  upon  him  at  the  bar  for  his  defence.  The 
term  is  unknown  in  the  law  of  Scotland,  except  in  trials  for 
High  Treason,  in  which  the  forms  of  procedure  and  the  law  in 
U)th  countries  are  the  same.    See  Tomitns  fjm  Dirt. 

ARRESTEE,  the  person  in  whose  hands  an  arreitment 
is  laid.  If  an  arrestee  disregards  the  arrestment  and  pays  the 
money  to  the  common  debtor,  he  will  be  liable  in  damages  and 
expenses.    See  Bremen  <f  Arrestment. 

ARRESTMENT.  I  a.iy  be  applied  either  to  the  person  or  to 
the  effects. 

1.  Arrestment  (if  persons*  is  allowed  incases  where  there 
i^  reason  to  apprehend  that  the  person  will  leave  the  juris- 
diction of  the  Judge,  and  deprive  the  creditor  of  the  means 
Of  redress.  1.  lUndt  r  Wurrants. — Thus,  on  the  l>orders  of 
Seotland,  there  are  what  are  termed  border-warrants,  by 
which  the  Scotch  .Judge,  after  examining  the  debtor  and 
tsJdng  the  creditors  oath,  grants  warrant  to  imprison  an 
Englishman  on  the  application  of  his  Scotch  creditor,  until 
he  linds  cauti.  u  jttJ'u  'to  sist).  2.  Arrestment  within  Borough. 
— The  right  of  arresting  a  stranger  w  ithin  boVOIIgk,  which 
had  been  founded  on  our  ancient  law,  was  regulated  by  the 
act  1679*  e.  8,  which  declares  that  no  inhabitant  of  a  royal 
burgh  shall  *  arrest  a  granger,  or  force  them  to  find  caution, 
44  or  imprison  them  for  any  debt  whatsoever,  except  allenarly 
*'  ibr  horse  j:  "at.  or  mauVmcat,  ubuPziments,  or  other  mcr- 
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*  rhandit-f  due  by  grangers  to  burgesses,  for  which  they  have 
••  toother  security  fait  their  own  compt-books.  and  tor  whieh 

**  the  said  privilege  of  M'Nutment  shall  only  l>e  competent  to 

•4  the  merchant,  innkeeper,  or  stabler,  respective,  from  whom 
u  the  same  was  gotten,  and  to  whom  it  was  originally  addebtcd;" 
and,  in  illustration  of  this,  the  act  proceed*- to  declare,  that  the: 
arrestment  shall  not  he  allowed  to  an  n^i^nee,  nor  where  so- 
eurity  1ms  l>een  taken  tor  the  deht.  Meditat 'i<> J'ttffne  \V*u- 
rant. — When  a  creditor  ean  .swear  that  his  debtor  (whether 
native  or  foreigner)  is  in  mcd'itathmefu<rn(\  in  order  to  evade 
payment  of  his  debt,  he  DM9  *YVh  l°  tni'  Jndgfl  ;  wh.0)  on  in- 
quiring  into  tlie  circumstances,  and  finding  reason  to  apprehend 
ni&Utatiojvgae,  will  grant  Ifumlftl  apprehending  the  per- 
son to  Ik'  examined,  and  may  afterwards  grant  warrant  to  im- 
prison him,  until  he  find  eaution  jmdk i$0  9t$H.  Hut  should  the 
person  applying  for  this  warrant  he  under  a  mistake,  and  should 

he  have  proceeded  without  suMicicut  grounds  for  his  application, 

he  will  l>e  liable  in  damage  \  1a  en  the  .Judge  who  ineautiously  or 
informally  grants  such  a  warrant  will  be  liable  in  the  same  res- 
ponsibUity.  1.  Arwtimtni  on  Cifuninal  Warranto*  Where  a 
crime  bee  been  committed)  and  suspicion  attaches  to  a  partieular 
individual,  he  may  be  summarily  arreted  on  a  warrant  granted 
by  the  Judge  Ordinary  ,  or  by  a  Justice  of  the  Peace  for  the 
district.  If  the  Magistrate  him -elf  Se*fl  the  ofl'enee  committed, 
he  may  de  jiltuio  arrest  the  offender,  or  gyro  a  verbal  order  for 
his  arrest,  although,  where  there  is  not  a  ri-k  of  escape*  it  is  de- 
sirable that  the  warrant  should  be  in  writing.  The  warrant 
is  for  Apprehending  the  person  for  "  examination^  and  ought 
always  to  be  so  expressed  The  mere  iUSpkipn  that  a  crime 
has  been  committed,  may,  where  the  circirmtanccs  of  suspicion 
are  very  strong,  authori  >e  a  magistrate  to  issue  a  warrant  for 
examining  and  detaining  a  suspected  person  until  investigation 
be  made.  The  power  of  magistrates  to  arrest  persons  found 
within  their  jurisdiction,  for  crimes  committed  beyond  it,  ynB 
be  considered,  vuee  Jurisdiction.  See  al-o  Hume  on  Crivtesy 
vol.  ii.  p.  68.  et  teg. 
2.  Arrestment  of  Efictt — Arrestment  is  that  diligence  of 
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the  law  by  which  a  creditor  attaches  the  debt  due,  or  moveable* 
belonging  to  his  debtor,  in  the  hands  of  a  third  party.  Ar- 
restment is  competent  whether  the  arrester  s  debt  be  presently 
due  or  future,  and  whether  it  be  constituted  or  not ;  but  the 
extent  of  the  attachment  is  different  in  the  two  cases.  Where 
the  debt  is  constituted,  the  arrestment  can  he  loosed  only  on 
payment ;  where  the  term  of  payment  of  the  debt  is  not  yet 
arrived,  or  where  the  existence  of  the  debt  depends  on  a  con- 
tingency, or  where  the  debt,  although  due,  has  not  been  con- 
itituted,  the  arrestment  may  be  loosed  on  caution.  This  step 
produces  an  attachment  only  of  the  effects  or  debts  arrested ;  the 
property  is  transferred  to  the  creditor  by  a  decree  of  the  J udge, 
in  what  is  termed  a  process  of  furthcoming ;  or,  where  there 
has  been  more  than  one  arrestment  used,  or  where  demands  arc 
made  on  the  arrestee  by  different  claimants,  in  right  of  the 
common  debtor,  lie  may  raise  a  multiplepoinding,  or  it  may  be 
raised  in  his  name  by  any  of  the  claimants.  In  the  action  of 
multiplcpoinding,  all  that  have  any  claims  upon  the  funds  are 
cited ;  and  the  decree  of  the  Judge  in  that  action,  or  in  the 
furthcoming,  will  enable  the  arrestee  to  pay  with  safety. 

The  arrestment  proceeds  on  letters  in  the  King's  name,  pas- 
sing the  signet,  and  signed  by  a  writer  to  the  signet.  These 
letters  are  authorised  by  a  bill  to  the  Lord  Ordinary  on  the 
Bills.  They  state  the  ground  of  debt,  whether  a  liquid  obli- 
gation or  a  depending  action ;  and  the  distinction  formerly  ta- 
ken notice  of,  in  regard  to  the  nature  and  extent  of  the  attach- 
ment, is  invariably  observed.  Letters  of  arrestment  on  a  de- 
pending action  may  now  41  be  granted  summarily  upon  the 
M  production  of  the  libelled  summons;"  .31  Geo.  III.  c.  137, 
Jj  2.  There  is  also  a  warrant  for  arrestment  in  letters  of  horn- 
ing. Either  of  these  warrants  authorise  arrestment  to  be  used 
any  where  within  the  kingdom.  A  third  species  of  warrant 
is  contained  in  the  precepts  or  decrees  given  by  inferior  judges, 
by  which  they  authorise  arrestment  within  their  own  territory, 
in  payment  of  the  debt  contained  in  the  decree. 

All  debts  inferring  a  personal  obligation  to  pay,  may  be  the 
ground  of  an  arrestment,  even  although  that  obligation  should 
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he  heritably  secured;  ami  all  debts  may  be  arrested  excepting 
those  heritably  secured  by  infeftment:  evi  ti  |  debt  constituted 
by  an  heritable  bond  may  Ik;  arre  ted,  if  infeftment  has  uot 
followed  on  the  bond,  or  the  sasine  has  not  been  recorded  ; 
and  the  arrears  and  current  profits  of  such  debts  may  always 
be  arrested.  Conditional  debts  also,  or  depending  claim*,  mav 
be  arrested;  for  the  condition  being  punlied,  or  the  claim  as- 
certained, by  the  decree  of  a  court,  a  debt  is  held  to  have  been 
due  from  the  first.  Thus,  where  a  debt  or  a  nun  of  money,  or 
even  NO  unascertained  claim,  baa  been  arretted,  the  right  ac- 
quired under  that  arrestment  may  again  be  arrested  by  a  cre- 
ditor of  the  arrester;  and  a  furthcoming  brought  on  the  origi- 
nal arrestment  will  ascertain  the  debt,  so  as  to  give  effect  to 
the  subsequent  arrestment ;  but  future  debts  (under  which  fu- 
ture rents  are  included)  are  not  arrestable.  Hents  current  at 
the  time  of  the  arrestment  fall  under  the  diligence  ;  but 
an  arrestment  used  on  the  term-day  (Whitsunday  or  Mar- 
tinmas) does  not  cover  the  ensuing  half-year's  rent ;  for  the 
term  day  is  the  last  day  of  the  preceding  term,  not  the  first 
clay  of  the  new  one.  lull  debts  arc  not  arrestable  to  the 
effect  of  preventing  the  common  debtor  from  indorsing  them 
tor  value  in  the  course  of  trade  ;  but  if  the  common  debtor 
remain  in  right  of  the  bill  until  furthcoming  is  raised,  the 
jttTCStment  is  good.  Hills  indorsed  for  a  special  purpose,  by 
the  common  debtor,  are  not  arrestable  in  the  hands  of  the 
indorsee;  neither  are  debt*  dc  tined  for  a  particular  purpose 
by  those  entitled  to  make  the  destination,  as  alimentary  debts* 
constituted  by  a  stranger,  pension*  from  his  Majesty,  salaries 
pf  offices,  in  so  far  as  they  amount  to  a  reasonable  allowance 
/or  the  support  of  the  person  filling  the  office.  Ersk.  13.  iii. 
tit.  (').  §  7.  l»ut  this  must  be  taken  with  great  allowance,  since 
ministers1  stipends  (Smith,  13th  Dec.  1815,  Fuc.  Coll.)  and 
other  salaries  have  been  found  to  be  arrestable.  Servants  wages, 
if  they  exceed  a  reasonable  allowance  for  personal  expenses, 
seem  arrestable.    Kr.sk.  ib. 

The  arrestment' is  executed  by  a  messenger  at  arm'-,  where 
it  proceeds  on  letters  of  horniug  or  on  fatten  of  arrestment, 
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when  it  proceeds  OD  a  precept  of  arrestment,  it  is  laid  on  by  the 
olhccr  of  the  inferior  court  It  is  usual  to  arrest  a  random 
sum  higher  than  the  debt ;  hut  the  arrestment  of  course  at- 
taches only  what  is  actually  due  by  the  person  in  whose  hand 
the  arrestment  is  used.  "Where  the  person  is  a  pupil,  the  ar- 
restment must  be  used  in  the  hands  of  his  tutor ;  where  the 
minor  is  past  pupillarity.  the  arrestment  may  be  used  either 
in  his  own  hands  or  in  the  hands  of  his  curators ;  where  the 
debtor  has  executed  a  trust,  the  arrestment  must  be  used 
in  the  hands  of  bis  trustees ;  where  the  arrestment  is  to  be 
uved  in  the  hands  of  a  company,  it  must  be  used  in  the  hand*} 
of  the  partners  at  their  counting-house  or  ware-room,  or  in 
the  hands  of  the  individual  partners,  at  their  respective 
dwelling  places.  Where  the  arrestment  is  used  in  the  hands 
of  a  corporation,  it  may  be  done  either  at  a  regular  meeting 
of  the  corporation,  or  in  the  hands  of  the  treasurer,  or  of  the 
officer  in  whose  name  the  corporation  is  appointed  to  sue  or  be 
sued.  Where  the  debtor  is  abroad,  it  is  necessary,  by  the 
act  54th  Geo.  III.  c.  hJ7,  §  .'3,  to  intimate  "  to  those  having 
u  authority  to  act  for  the  dehtor  in  this  country,"  as  well  as 
to  execute  the  arrestment  edietally  against  the  dehtor  at  the 
Market  Cross  of  Edinburgh,  and  Pier  and  Shore  of  Leith. 

The  preference  of  arrestments  with  each  other,  or  with  in- 
timated assignations,  depends  on  the  priority  of  the  arrestment, 
or  of  the  intimation  ;  hence,  in  the  execution,  it  is  proper  to 
mention  the  hour  at  which  the  arrestment  was  used,  and  a 
priority  of  hours  has  l>ecn  found  sufficient  to  give  a  preference. 
Those  individual  preferences,  which  are  the  necessary  conse- 
quences of  the  power  of  attaching  the  property  of  a  dehtor, 
were  found  on  bankruptcy  to  be  productive  of  great  injustice; 
and  it  is  therefore  enacted,  by  54  Geo.  III.  c.  187,  §  2,  that 
all  arrestments  used  within  GO  days  before,  and  four  calendar 
months  after  legal  bankruptcy,  under  the  act  1  GOO,  c.  5,  shall 
l>c  ranked  pun  pas.su  (equally)  as  if  such  arrestments  had  all 
been  used  of  the  same  date.  Arrestments  posterior  to  the  four 
months  cannot  compete  with  prior  arrestments,  but  are  prefer- 
able according  to  the  former  law.  If  the  arrestee  disregards 
the  arrestment,  and  pays  after  it  has  been  executed,  he  is  liable 
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in  damages  to  the  extent  of  the  funds  paid  away,  and  in  ex- 
penscs;  see  Grant  against  Hill,  gftfa  February  179$  Fur. 
Coll.  Mor.  p.  786.  The  arrestment  falls  by  the  death  of 
the  arrestee,  whose  heir  may  pay  to  the  common  debtor,  un- 
less interpelled ;  but  it  subsists  to  the  effect  of  supporting  an 
action  of  furthcoming,  while  the  heir  holds  the  subject;  and  it 
will  also,  if  renewed,  give  a  preference  to  the  arrester  over  an 
arrester  in  the  hands  of  the  heir.  The  arrestment  subsists  after 
the  death  of  the  common  debtor;  and,  on  tbe  death  of  the  ar- 
rester, it  remains  effectual  to  his  heir.  See  &tair9  B.  iii.  tit. 
1,  §  524,  et  seq. — Ersk.  13.  iii.  tit.  (). — Belts  Com.  vol.  ii.  p. 
70,  et  seq.  4th  Edit. — Sec  also  Furthcoming  and  Multiple 
poinding. 

Arrestments  are  lost  by  the  lapse  of  live  years  without  any  frtcp 
to  make  the  arrested  effects  furthcoming ;  the  five  yean*  run- 
ning from  the  date  of  the  arrestment,  when  it  proceeds  on  a 
liquid  debt ;  but  from  the  date  of  the  decree  in  the  depend- 
ence, when  the  arrestment  proceeds  on  a  dependence.  See 
Ersk.  B.  iii.  tit.  7,  §  20. 

ARRESTMENT  Jurisdktioms  Fundandae  Causa;  ar- 
restment for  the  purpose  of  founding  a  jurisdiction.  This  ar- 
restment Is  used  to  bring  a  foreigner  under  the  jurisdiction 
of  the  courts  of  Scotland.  .V  foreigner  owes  no  obedience  to 
the  decrees  of  Scotch  courts ;  and,  therefore,  unless  either  his 
person  or  effects  be  within  the  jurisdiction  of  a  Scotch  court, 
the  decree  of  the  court  will  be  ineffectual  against  him.  It  is, 
therefore,  the  practice  to  grant  a  warrant  for  attaching  the  per- 
son of  the  foreigner,  or  for  arresting  J,js  goods,  to  the  effect  of 
founding  a  jurisdiction  ;  and  this  arrestment  can  be  removed 
only  on  his  finding  caution  judicio  sisti  (that  is,  to  appear 
in  Court).  Where  a  foreigner  has  goods  already  arrested  in 
this  country,  and  the  subject  of  an  action,  he  may  be  died 
edictally,  as  if  he  were  a  native.  The  arrestment  jurisdic. 
tionis Jundandac  causa  docs  not  form  a  proper  nexus  on  the 
goods,  which  will  entitle  the  creditor  to  compete  with  other  ar- 
resters. In  order  to  create  an  attachment  of  this  kind,  he 
must,  after  bringing  his  action,  use  an  arrestment  on  the  d#- 
E  % 
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pendcncc  in  common  form.  Sec  Bells  Com.  vol.  ii.  pp.  73, 
173,  4th  Edit  ;  sec  also  Foreigner. 

ARREARS,  money  unpaid  at  the  due  time;  the  sum 
past  due  on  a  course  of  payments.  Sec  Heritable  ami  Move- 
able 

ARIUIAK,  earnest,  used  in  evidence  of  a  completed 
bargain,  and  so  understood  in  Scots  law.  Dead-earnest  is 
earnest  given  by  the  pmclllMWr  over  and  above  the  price. 
Where,  for  instance,  it  bears  so  small  a  proportion  to  the 
price*  that  it  is  not  presumed  to  l>c  counted  on,  it  is  deem- 
ed dead-earnest ;  hut  where  it  is  of  greater  consequence,  it  may 
be  understood  to  form  a  part  of  the  priee.  This  is  obviously 
an  arbitrary  question.  Hut  in  whatever  way  it  may  be  deter- 
mined, earnest  is.  in  Scots  law,  held  to  be  evidence  of  a  con- 
cluded bargain.     Eflfc  H.  iii.  tit.  8,  §  & 

A  K  K I A  (II .  a  \  n  C  A  R R I  AG  1 :.  were  indefinite  services  for- 
merly demandablc  from  tenants  ;  but,  by  act  M)  Geo.  II.  c.  50, 
$j  °,1  and  ft8»«U  indefinite  services  are  prohibited;  and  none  can 
now  l>c  demanded  but  such  as  are  enumerated  in  the  lease,  or 
in  a  writing  apart.  Mill-services  continue  on  the  former  foot- 
ing,  gfcfc  u.  ii.  tit.  (i,  s  «. 

ART  and  PART)  signifies  the  aiding  or  abetting  in  the 
perpetration  of  a  crime.  One  may  become  art  and  part  guilty 
of  a  crime,  1.  By  giving  a  warrant  or  mandate  to  commit  the 
crime  ;  2.  Hv  giving  counsel  or  advice  to  the  criminal  how  to 
conduct  himself  in  it  ;  or,  3.  By  his  assistance  in  the  execution 
of  it. 

ARTICLES,  LORDS  OF,  were  a  committee  of  the 
Scotch  Parliament,  whieh,  in  the  mode  of  their  election,  and 
by  the  nature  of  their  powers,  were  calculated  to  increase 
the  influence  of  the  Crown,  and  to  confer  on  the  King  a 
power  equivalent  to  that  of  a  negative  before  debate.  Holxrt- 
son  speaks  of  this  committee  in  these  terms :  u  As  far  back  as 
"  our  records  enable  us  to  trace  the  constitution  of  our  Paft 
"  liaments,  we  find  a  committee  distinguished  by  the  name  of 
"  Lords  of  Articles.  It  was  their  business  to  prepare  and  to 
"  digest  all  matters  which  were  to  be  laid  before  the  Tarlia- 
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"  mcnt.  There  was  rarely  any  business  introduced  into  Far- 
«4  liament  but  what  had  passed  tlircjugli  tlie  channel  of  this 
44  committee :  every  motion  lor  a  new  law  was  tjrst  made 
44  there,  and  approved  of  or  rejected  by  the  members  of  it. 
44  What  they  approved  was  formed  into  a  bill,  and  presented 
«4  to  Parliament;  and  it  seems  probable,  that  what  they  reject- 
"  cd  could  not  be  introduced  into  the  House.  This  commit- 
44  tee  owed  the  extraordinary  powers  vested  in  it  to  the  mili- 
44  tary  genius  of  the  ancient  nobles  ;  too  impatient  to  submit 
*'  to  the  drudgery  of  civil  business,  too  impetuous  to  observe 
44  the  forms,  or  to  enter  into  the  details  necessary  in  conduet- 
44  ing  it,  they  were  glad  to  lay  that  burden  upon  a  small  num- 
44  ber,  while  they  themselves  had  no  other  latxmr  than  simply 
44  to  give  or  to  refuse  their  absent  to  the  bills  which  were  prc- 
44  BCOted  to  them.  The  Lords  of  Articles,  then,  not  only  di- 
44  rccted  all  the  proceedings  of  Parliament,  but  possessed  a 
44  negative  before  debate*  That  committee  Waa  chosen  and 
4'  constituted  in  such  a  manner  ai  to  put  thi>  valuable  privi- 
44  lege  entirely  in  the  King's  hands.  It  is  extremely  probable 
44  that  our  Kings  once  had  the  sole  right  of  nominating  the 
44  Lords  of  Articles.  They  came  afterwards  to  l>e  elected  by 
4*  the  Parliament,  and  consisted  of  an  emul  number  out  of 
44  each  estate,  and  most  commonly  of  eight  temporal  and  eight 
44  spiritual  Lords,  of  eight  representatives  of  boroughs.  B&d  of 
44  the  eight  great  officers  of  the  Cro^^n.",  Hist,  of  Scotlandy 
1L  i. 

That  this  committee  was  empowered  and  elm-en  in  a  man-- 
ner  the  most  favourable  for  supporting  and  increasing  the  in- 
fluence of  the  Crown,  is  proved  by  our  statutes.  The  act 
\  VM,  c.  21.S,  bears.  That  our  Soverainc  and  his  estates  in  Par* 
liament,  44  having  considered  the  great  faschcric  and  inconvc- 
44  nienee  at  sindrie  Parliamentes,  throw  presenting  of  a  con- 
4-  fused  multitude  of  doubtfull  and  informal  articles  and  sup- 
44  plicationes ;  for  rcmcid  thcirof  in  time  cumming,  itatlitM 
4'  and  ordainis,  that  quhen  ever  the  Parliament  is  appoyntcd 
4-  and  ordained  to  be  proclamed,  there  sail  ane  convention  be 
*  appoyntcd,  of  fburc  oi  cveric  estaitc,  to  meetc  twcntle  dayea 


70 


ART  ART 


4k  before  the  Pari iament,  to  receive  all  manner  of  articles  and 
"  supplicationcs  concerning  general  lawes,  or  tuitching  partial- 
44  lar  j>arties :  (Juhilks  articles  and  supplicationcs  sail  be  de- 
44  livcrcd  to  t lie*  elerke  of  register,  and  he  him  presented  to  the 
44  pcrsones  of  the  cstaitcs,  to  be  considered  he  them  ;  to  the 
"  effect  that  things  reasonable  and  necessary  may  be  formallic 
44  maid  and  presented  in  an  huik  to  the  Lordcs  of  the  Articles 
44  in  the  Parliament  time;  and  all  impertinent,  frivolous  and 
44  improper  matters  rejected,"  \c.  The  manner  of  chasing  the 
Lords  of  the  Articles  in  l(ib\5,  referring  back  in  general  to  the 
ancient  practice,  and  more  immediately  to  the  L683,  is  explain- 
ed by  the  act  L660,  c.  L  44  His  Majesties  commissioner  repre- 
4*  sented  to  the  otates  of  Parliament,  that  it  was  his  Majcstic's 
4*  express  pleasure,  that,  in  the  constitution  of  Parliament  and 
44  choising  of  Lords  of  the  Articles  at  this  session,  and  in  all 
4*  time  coming,  the  same  forme  and  order  should  be  kecpt  which 
44  had  been  used  before  the  late  troubles,  especially  in  the  Par- 
H  liament  holden  in  the  year  1688;  and  the  manner  of  election 
44  of  the  Lords  of  Articles  at  the  time  lu-ing  now  seen  and  con- 
44  sidercd  be  the  states  of  Parliament,  they  did,  with  all  humble 
M  duty,  acquiesce  in  his  Majes  tic's  gracious  pleasure  thus  sig- 
u  Dined  unto  them  ;  and,  in  prosecution  thereof,  the  clergy  re- 
4-  tired  to  the  Lxchequcr-chambcr,  and  the  nobilitic  to  the 
M  Inner-house  of  the  Session  (the  barons  and  burgesses  keeping 
l*  their  place*  in  the  Parliament-house).  The  clergy  made 
44  choice  of  eight  noblemen  to  be  on  the  Articles,  (lure  they 
fct  \rrr  namad)  and  the  nobility  made  choice  of  eight  Bishops, 
«  viz.  fxc.  which  being  done,  the  clergy  and  nobility  met  to- 
u  gc  ther  in  the  Inner  Kxchcquer-housc,  and  having  shown 
44  their  elections  to  others,  the  persons  elected,  at  least  as  many 
**  as  were  present,  stayed  together  in  that  room,  whilst  all  others 
*  removed  ;  and  they  jointly  made  choice  of  eight  barons  and 
44  eight  commissioners  of  boroughs,  viz.  &c.  and  then  repre- 
sented the  whole  elections  to  his  Majesties  commissioner; 
"  who,  being  satisfied  therewith,  did  then,  with  the  clergy  and 
44  nobility,  return  to  the  Parliament-house,  where  the  list  of 
44  eight  bishops,  eight  noblemen,  eight  barons,  and  eight  bur- 
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44  gesses,  being  read,  it  was  approver* ;  and  his  Majestic  s  com. 
u  missioncr  did  add  to  the  list  of  the  Officers  of  Estate,  and  a}>- 
M  pointed  the  Lord  Chancellor  to  be  President  in  the  mcet- 
"  ings  of  the  Lords  of  the  Articles,  who  are  to  proceed  in  the 
£  discharge  of  their  trust  in  preparing  laws,  acts,  overtures, 
"  and  ordering  all  things  remitted  to  them  by  the  Parliament, 
"  and  in  doing  every  thing  else  which,  by  the  law  and  prtc- 
"  tice  of  the  kingdom,  belonged  or  were  proper  to  be  done  by 
"  the  Lords  of  Articles  at  any  time  bygone." 

At  the  Revolution,  this  system  appeared  inconsistent  with 
the  freedom  of  Parliament,  and  was  declared  a  grievance  by 
the  Convention  of  Estates  1689,  c.  18 ;  and  it  was  accordingly 
suppressed  by  the  act  1690,  c.  :J.    Sec  AY.vA.  R.  L  tit.  ;5.  g  .7 
ARTICLES  OF  ROUP,  arc  the  conditions  under  whi<  It 
property  is  exposed  to  sale  by  auction.    They  refer,  generally, 
to  the  nature  of  the  right  to  be  conferred ;  express  the  titles  by 
which  the  property  is  to  be  conveyed  ;  regulate  the  manner  of 
bidding ;  prescribe  the  rules  by  which  offerers  are  to  be  prefer- 
red ;  and  name  a  person  to  be  judge  of  the  roup,  before  whom 
the  procedure  takes  place,  and  who  is  empowered  to  declare 
the  purchaser.    These  articles  arc  executed  by  the  exposer  on 
Stamped  paper  ;  and,  when  the  day  of  sale  arrives,  they  are  read 
over  in  presence  of  the  meeting,  at  the  place  and  time  appoint- 
ed for  the  sale ;  and  the  lands  being  exposed  to  sale  by  an 
auctioneer,  a  minute  of  the  offers  is  made,  generally  on  the 
back  of  the  articles,  and  signed  by  each  offerer,  and  the  high- 
est  offerer  at  the  out-running  of  a  sand-glass  is  declared  to  be 
the  purchaser  by  the  judge  of  the  roup.    Minutes  of  the  pro- 
cedure are  made,  and  regularly  signed  and  attested  at  the  time 
of  sale.    These  articles  contain  a  clause  of  registration,  by 
which  the  parties  consent  to  a  decree  going  out  in  terms  of  the 
conditions,  under  which  they  may  be  enforced  by  the  diligence 
of  the  law.    Resides  the  rules  and  conditions  expressed  in  the 
written  articles  of  roup,  there  are  implied  rules  binding  on 
botli  parties.    Thus,  the  exposer  must  bring  the  subject  fairly 
to  sale,  and  not  attempt  to  raise  the  price  by  the  assistance  of 
a  white-bonnet  or  fictitious  offerer ;  and,  on  the  other  hand^ 
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there  must  be  no  combination  amongst  the  offerers  to  supprc«s" 
the  natural  ardour  of  competition,  amongst  intending  purchasers. 

Bee  Roup. 

ARTICULATE  ADJUDICATION,  is  an  adjudication 
Which  is  often  used  where  the  re  are  more  debts  than  one  due  to 
tin adjudging  creditor  ;  in  which  case  it  is  usual  to  accumulate 
each  debt  by  itself,  so  that.  i.»  Cife  of  an  error  in  ascertaining 
or  calculating  one  of  the  dd  ttj  the  error  may  not  affect  any 
Other  debt,  but  be  confined  to  that  de  bt  in  calc  ulating  which 
the  error  has  occurred.  It  ought  to  be  attended  to>  that 
sometimes  the  concha- ion  of  the  summons  is  alternative;  and 
when  decree  is  given  in  absence,  unless  the  counsel  who  ap- 
pears fur  the  pursuer  shall  make  his  election,  no  re  gular  decree 
or  articulate  adjudication  can  be  extracted  ;  for  a  decree,  pro- 
ceeding on  an  alternative  conclusion,  cannot  authorise  an  ex- 
tractor to  decide  to  which  of  the  alternatives  the  judge  ban 
given  his  authority  ;  and,  therefore,  without  a  selection  by 
counsel,  the  adjudication  will  not  be  regular.  November  25. 
1791,  Landal  against  Carmichael.    BclPs  Cases. 

ASCENDANTS,  persons  in  the  degrees  of  kindred  reck- 
oned upwards.  Ascendants,  according  to  the  law  of  Scotland, 
succeed  after  collateral  descendants.  Tims  failing  descendants, 
that  is  chH(!rg&  and  their  children  in  succession,  and  failing 
brothers  and  m  >t.  rs  and  their  descendants,  the  succession  goes 
to  ascendants,  that  is,  to  the  father  in  the  first  place,  (the  mo- 
ther, though  an  ascendant  in  the  same  degree,  never  succeed* 
to  her  child).  Failing  the  father,  the  succession  goes  to  col- 
laterals, that  is,  to  the  brother-  or  Often  of  the  father,  and 
their  descendants.  Failing  the  collaterals  of  the  father,  the 
succession  goes  to  the  grandfather  and  his  collaterals;  and  so 
upwards  as  far  as  connexion  can  be  traced  ;  and,  when  all  trace 
of  connexion  is  lost,  the  succession  goes  to  the  King  as  ult'wiu* 
hares. 

ASSAY  tff  WFKillTS  and  MF.AStTRFS,  is  the  ex- 
amination of  weights  and  measures  by  the  proper  officers. 

ASSASSINATION,  is  the  murdering  of  a  person  cither  for 
lure,  or  by  deliberate  lying  in  wait.    It  might  be  inferred  froi* 
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some  Scots  statutes,  that  even  the  attempt  to  commit  tins 
crime,  is  capital ;  but  this  is  not  the  case.  See  11iu,il\  vol.  i. 
p.  171,  288. 

ASSAULT,  is  a  violent  corporal  injury  done,  or  attempted, 
to  he  done,  to  another,  a-  hy  stsixing  at  him  with  or  without  a 
weapon.  The  punishment  is  arbitrary  ;  and,  where  the  cir- 
cumstances of  the  aggressor  admit  of  it,  redress  is  generally 
sought  in  a  civil  action  for  damages. 

A>S1  .DATION,  is  an  old  law  term,  used  indiscriminately 
to  signify  a  lease  or  feu-right. 

ASSEMBLY,  GEN E B A L.    See  General  Assembly. 

ASSESSORS  to  a  Judge,  are  persons  possessed  of  know- 
ledge in  the  law,  who  arc  appointed  to  advise  and  direct  the 
decisions  of  the  judges  in  certain  inferior  courts.  Thus,  ad- 
vocates are  appointed  as  assessors  to  the  Magistrates  of  Edin- 
burgh. 

ASSETS,  is  an  English  law  term,  signifying  goods  or  ef- 
fects enough  to  discharge  the  burdens  ca^t  upon  the  heir  or 
executor  in  satisfying  the  debts  and  legacies  of  the  testator  or 
ancestor.    See  Tomlins  Law  Diet. 

ASSIGNATION.  This  term  is  used  in  various  accepta- 
tions ;  1st,  Generally,  as  denoting  the  conveyance  of  move- 
ables, in  which  sense  it  may  be  contracted  frith  the  term  Dis- 
jftri&m,  as  applied  generally  to  the  conveyance  of  heritage ; 

As  denoting  more  particularly  the  conveyance  of  moveable 
rights  and  claims  of  debt  ;  :i</.  In  common  with  the  term  dis- 
position, as  denoting  the  conveyance  of  the  i/wt  corpora  of 
moveable  subjects;  4///,  It  denotes  the  conveyance  of  litritaMe 
Tight  -,  not  feudal  in  their  nature,  c.  g.  tacks  ;  oM,  It  is  used 
10  express  the  conveyance  of  all  consequents  of  heritable  rights 
of  every  kind,  e.g.  title-deeds,  unexecuted  warrants  of  infet't- 
mcnt,  &C.  At  present  it  is  intended  to  treat  of  it  under  the 
second  only  of  those  meanings.  The  first  requires  no  particu- 
lar detail  ;  and  the  other  acceptations  in  which  the  term  is 
used  fall  more  properly  to  be  explained  under  the  various  sub- 
j<  ets  to  which  they  relate. 

In  the  assignation  of  moveable  rights  and  claims  of  debt,. 
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the  grantor  of  the  deed  is  called  the  cedent ;  the  receiver,  tiie 
cessionan/,  or  more  commonly  the  assignee  ;  and  the  obligant 
in  the  claim  or  right  assigned,  the  common  debtor.  Alter  nar- 
rating the  nature  of  the  subject  matter  of  the  assignation,  and 
the  consideration  of  grant  in/,  the  ordinary  stile  of  the  deed 
44  makes  and  constitutes*'  the  assignee,  u  and  his  heirs  and 
44  donators,  the  lawful  ccsMoncrs"  of  the  cedent  44  in  and  to"  the 
matter  assigned,  and  in  and  to  the  deed  by  which  the  right  is  con- 
stituted, or  the  written  evidences  of  the  claim,  if  there  be  any. 
This  form  of  expression  arises  from  the  circumstance  of  the 
deed  having  been  anciently  (as  it  is  yet  in  England)  of  the 
nature  of  a  mandate  or  procurator)-  in  rem  swim.  In  modem 
practice,  howivc,  it  k  becoming  common  to  use  directly  the 
words  44  assign,  convey,  and  make  over,""  (see  Juridical  Styles, 
2d  edition,  vol.  ii.  p.  810,  note)  and  these  words  certainly 
correspond  more  with  the  actual  character  and  effect  of  the 
deed.  The  other  clauses  are,  1st,  A  declaration  of  the  na- 
ture of  the  assignee's  powers.  In  the  ordinary  case,  these 
powers,  whether  expressed  or  not,  include,  of  course,  all  those 
possessed  by  the  cedent.  \ld<  A  clause  of  warrandice.  It  is 
obvious  that,  generally  speaking,  the  claim  or  right  assigned 
is  not,  like  a  right  to  lands,  of  such  a  description  as  to  imply 
that  the  cedent  warrants  it  absolutely.  lie  lias  himself  no 
other  security  for  its  ultimate  validity  than  the  solvency  or 
credit  of  the  common  debtor  ;  and  as,  therefore,  it  is  not  to  be 
presumed  that  he  means  to  confer  on  the  assignee  a  better 
title  than  he  has  himself,  and  thus,  in  effect,  to  become  cau- 
tioner for  the  common  debtor,  the  natural  and  implied  war- 
randice of  assignations  is  personal  only,  or,  as  it  is  usually 
called,  from  fact  and  dud.  Warrandice  of  a  higher  kind, 
however,  may  be  expressly  stipulated  for ;  and  may  Ik;  extend- 
ed either  to  an  absolute  warrandice  of  the  debtor's  solvency  at  all 
times,  or  until  any  particular  period.  &/,  A  clause,  mention- 
ing what  deeds  are  delivered  to  the  assignee, — and,  last///,  the 
usual  registration  and  testing  clauses.  When  the  assignee  con- 
veys again  to  a  third  party,  the  deed  is  called  a  translation  ;  and 
when  he  reconveys  to  the  cedent,  it  is  called  a  retrocession. 
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In  competition  with  one  another  and  with  arrestments,  as- 
signations are  ranked,  in  the  first  instance,  not  according  to 
their  own  dates,  but  according  to  the  dates  of  the  intimation  of 
the  assignation  or  execution  of  the  arrestment ;  l>ecause  it  is 
only  by  such  intimation  or  execution  that  the  common  debtor 
can  be  put  in  mala  JUU  to  pay  to  any  claimant  having  a  right 
of  a  posterior  date.  The  most  regular  mode  of  intimating  is 
under  form  of  instrument  by  a  notary  and  witnesses.  When 
the  debtor  is  within  Scotland,  this  is  done  in  the  ordinary 
form  of  such  notarial  acts;  but  when  he  is  out  of  the  king- 
dom, it  is  requisite  to  obtain  letters  of  supplement  from  the 
Court  of  Session,  and  to  make  the  intimation  edictally.  Va- 
rious equivalents  to  notarial  intimation  are  admitted  however, 
provided  it  be  shown,  in  a  public  and  sufficient  manner,  (not 
from  mere  private  information  given  to  the  debtor)  that  the 
fact  of  the  assignation  has  been  duly  brought  to  his  know- 
ledge. For  this  purpose,  it  is  usual  to  take  the  acknowledge- 
ment on  the  back  either  of  the  assignation  itself,  or  of  the 
deed  assigned;  and  if  the  date  be  stated,  ami  the  acknowledge- 
ment be  signed  by  the  common  debtor,  witnesses  are  not  ne- 
cessary. A  written  promise  of  payment  by  the  debtor  to  the 
assignee,  or  the  payment  of  interest  on  the  debt  to  the  assignee, 
is  also  equivalent  to  more  formal  intimation  ;  as  arc  also  the 
executing  of  a  summons  or  diligence  against  the  debtor  in 
name  of  the  assignee.  When  then  are  more  common  debtors 
than  one,  intimation  to  one  of  them  only  completes  the  assig- 
nation, in  so  far  only  as  he  is  concerned. 

Next  to  the  date  of  intimation,  the  dates  of  the  deeds  them- 
selves form  the  criterion  of  preference.  Though  an  assigna- 
tion not  intimated  does  not  put  the  debtor  Hi  inula  jidc  to  pay 
to  a  posterior  assignee,  yet  as  the  cedent,  by  granting  such 
posterior  assignation,  is  acting  'tnjraudcm  of  the  first,  he  is,  of 
course,  liable,  under  his  warrandice,  in  the  damage  which  the 
first  assignee  thereby  sustains. 

An  assignee  is  subject  to  all  the  defences  at  the  instance  of 
the  common  debtor,  which  would  have  been  competent  against 
the  cedent,  or,  as  it  is  usually  expressed,  ut'itur  jure  auctoris. 
Jt  is  now  held,  however,  by  a  decision  of  the  House  of  Lords, 
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(Sommcrvillc  *  Rcdfairn,  Doics  h'cpwts,  vol.  i.  p.  ."0,)  that 
this  doctrine  is  not  to  be  extended  so  as  to  subject  the  assignee 
to  the  effect  of  any  latent  qualifications,  which  the  cedent  may 
have  made  of  his  own  right  in  favour  of  third  parties.  The 
soundness  of  this  judgment  does  not  appear  to  be  universally 
admitted ;  but  it  seems  difficult  to  reconcile  any  other  rule 
with  the  doctrine,  that  the  first  intimated  assignation  carries  the 
right.  Such  qualifications  arc  in  reality  equivalent  to  assigna- 
tions ;  and,  if  there  is  no  evidence  that  they  have  been  re- 
gularly brought  to  the  knowledge  of  the  common  debtor,  it  is 
not  easy  to  discover  the  legal  principle  by  which  an  onerous 
assignee  can  be  made  liable  in  them.  An  assignee,  who  has 
made  due  intimation,  U  not  liable  to  be  affected  by  the  cedents 
oath,  unless  the  matter  has  been  made  litigious  by  an  action 
brought  against  the  cedent  ?»/  the  debtor  before  the  intima- 
tion, or  where  the  assignation  is  gratuitous. — .July  25.  1 718, 
Faculty  of  Advocates  v.  Sir  Robert  Dickson  ;  Mar.  p.  8(>6\ 

It  is  generally  said  that  an  assignee  may  use  diligence, 
either  in  his  own  name,  or  that  of  the  cedent,  unless  the  deed  of 
assignation  has  provided  to  the  contrary  ;  and,  no  doubt,  an  as- 
signee may  continue  in  his  own  name  diligence  commenced  by 
the  cedent,  that  is  to  say,  he  may  raise  in  bis  own  name  a 
caption  on  a  horning  raised  in  the  name  of  the  cedent.  But  it 
seems  safer,  in  every  case,  in  order  to  prevent  the  circumstance 
of  the  cedent's  having  actually  got  payment,  being  used  ail 
ground  of  suspension,  rather  to  renew  the  particular  step  of 
diligence  in  the  I0gigneefc  Dame,  than  to  use  it,  for  his  behoof, 
in  the  name  of  the  cedent. 

Liferent  rights  (i.  c.  the  rights  themselves,  not  the  profits 
of  them),  alimentary  rights,  and  the  paraphernal  goods  of  a 
wife,  do  not  admit  of  being  assigned  ;  but,  with  these  excep- 
tions, all  other  rights  and  claims  may  Ik?  assigned.  (Ersk. 
B.  iii.  tit.  5,  §  Hills  and  bank  notes  do  not  require  as- 
signation in  order  to  convey  thent.  The  right  to  the  former 
is  carried  by  simple  indorsation  ;  and,  as  f*.e  latter  are  regarded 
as  money,  the  right  to  them  is  carried  by  mere  delivery. 

ASSIGNEE,  the  person  in  vnort  laveur  an  assignation 
is  granted. 
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ASSOILZIE,  is  (o  free  ■  jiirty  from  the  conclusions  of  an 
action,  or  to  find  a  criminal  not  guilty. 

ASSIZE,  sonictinu  ■  si  rnilics  the  silting  of  a  court,  some- 
times its  ordinances,  and  NnaetinMa  it  signifies  a  jury.  See 

Skcim,  fa  sigm/lcatkMe  wrtolHi,  under  the  word  Assim. 
A  jury,  or  assise  in  the  ( \  nri  of  Justiciary,  consists  of  15  men, 
chosen  and  sworn  by  the  Court  from  a  greater  number  of  per- 
sons, (not  exceeding  45)  who  haVe  been  summoned  by  the 
Sheriff  and  of  whom  i  list  must  be  served  on  the  defender 
alongst  with  the  copy  of  his  indictment 

ASSUMPTION  of  THIRDS.  This  was  a  provision  for 
the  clergy  by  the  aet  1567,  c.  10,  which  directed  the  whole 
tenuis  of  all  the  ]K)pish  benefices  without  exception  to  be  paid 
to  the  collectors  for  the  minister's  stipend  ;  and  particular  loca- 
lities were  assigned  in  every  benefice  to  the  extent  of  a  third. 
This  was  called  the  assumption  of  thirds.  This  plan  of  pro- 
viding for  the  clergy  v,  g*  rendered  unproductive  by  the  aet 
1606,  e.  g,  restoring  bishops,  who,  though  laid  under  an  obli- 
gation to  provide  for  their  clergy  out  of  the  thirds,  succeeded 
in  evading  the  law. 

ASSUMPTION,  DEED  OF,  is  a  deed  executed  by  trus- 
tees under  a  trust-deed,  or  deed  of  settlement,  assuming  a  new 
trustee  or  trustees.  An  express  power  from  the  truster  is 
necessary  in  order  to  entitle  trustees  to  execute  such  a  deed  ; 
the  terms  of  which  must,  of  course,  depend  upon  the  nature 
of  the  powers  conferred  by  the  trust-deed.— See  Jurid.  StyU's, 
vol.  ii,  p.  486,  2d  Edit. 

ASSURANCE,  see  Insurance. 

ASSYTIiMENT,  is  an  indemnification  due  to  the  heirs  of 
a  person  murdered,  from  the  person  guilty  of  t!i;»  crime.  The 
ass\  thment  may  be  made  the  ground  of  an  action,  wherever 
a  person  pleads  on  a  remission,  since  the  doing  so  is  an  acknow- 
ledgement of  the  crime.   1 1  may  also  be  the  ground  of  an  action, 

wherever  the  crime  has  been  found  by  the  decision  of  a  court.  

M'Harg against  Campbell,  IVhvuary  £1.  17(h.  J/or.p,  l^Il. 
J  hit  where  the  criminal  has  Buffered  the  pains  of  law,  no  claim 
lor  ISfythment  lies.  If  the  criminal  QAfl  lied,  and  been  fugitatcd. 
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the  assythment  may  be  obtained  from  the  donatory  of  the 
escheat  of  the  criminal.  See  Hume,  vol.  i.  p.  279,  and  ii.  p.  477 
ASTRICTION,  is  the  obligation  imposed  by  the  servitude 
of  thirlage,  by  which  certain  lands  are  astrictcd  to  a  particular 
mill,  and  the  possessors  bound  to  grind  their  grain  there.  See 
Thirlage. 

ATHEISM,  disbelief  in  the  existence  of  God.  Under 
the  act  1G61,  c.  SI.  and  1095,  c.  11.  persons  guilty  of  certain 
degrees  of  this  offence  were  liable  to  capital  punishment ;  but 
these  statutes  were  repealed  by  the  53  Geo.  III.  c.  160,  §  3. 
and  the  punishment  is  now  arbitrary  at  common  law.  See 
Hume,  vol.  i.  p.  559 

ATTAINDER  is  the  corruption  of  blood  consequent  on  a 
conviction  for  high  treason.  Its  effect  is  to  make  the  convicted 
person  forfeit  his  honours  and  dignities,  and  become  incapable 
of  succeeding  to  any  ancestor.  The  estate,  which  he  is  thus 
prevented  from  taking,  falls  to  the  immediate  superior  as  escheat. 
It  follows  as  a  necessary  consequence  of  the  corruption  of  blood, 
that  the  heirs  of  the  attainted  person  cannot  inherit  upon  hifl 
death,  nor  can  an  heir  succeed  to  an  ancestor  where  the  pro- 
pinquity between  the  two  is  through  the  attainted  person.  See 
Treason. 

ATTESTOR  of  a  cautioner ;  one  who  attests  the  suffi- 
ciency of  a  cautioner  offered  in  the  Hill-Chamber  in  a  suspen- 
sion or  advocation.  This  is  a  form  peculiar  to  the  Bill-cham- 
ber ;  where  a  doubtful  cautioner  is  offered,  a  person  is  required 
to  attest  his  sufficiency.  The  person  willing  to  do  so  not  only 
must  attest  his  sufficiency,  but  agree  to  become  $ u uliarie  liable 
for  the  debt.    See  (\iutionn/. 

ATTORNEY  ;  one  appointed  by  another  to  act  for  him 
in  his  absence.  There  is  not  in  Scotland,  as  in  England,  a  class 
of  practitioners  of  the  law  who  take  the  name  of  attomies.  The 
office  of  attorney  in  Scotland  is  private  ;  and  conferred  by  let- 
ters of  attorney,  which  regulate  the  extent  of  power  conferred 
on  the  attorney.  The  person,  to  whom  infeftment  is  given  for 
the  receiver,  is  denominated  the  attorney  ;  and  the  office  wa9 
formerly  constituted  by  letters  of  attorney  :  but  now  the  circum- 
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stance  of  holding  the  warrant  for  infcftment  is  held  to  lie  suffi- 
cient evidence  of  his  commission,  though  a  fraudulent  use  of 
the  warrant  may  annul  the  sasine. 

AUC  HON,  ou  ROUP,  is  a  sale  where  every  person  is  ad- 
mitted to  offer  under  ecrtain  conditions  previously-  stipulated. 
These  form  the  contract  between  the  seller  and  the  buyer;  and 
no  device  will  be  admitted  on  either  side  improperly  to  en- 
hance the  value  of  the  subject  by  the  seller,  or  improperly 
to  diminish  its  value,  or  to  deter  purchasers,  by  the  persons 
offering.    See  Article*  of  Roup. 

AUCTIONEER,  is  the  person  by  whom  things  are  sold  at 
auction  ;  he  puts  up  the  articles  to  sale  at  a  certain  price, — he 
calls  the  offers, — and,  at  the  outrunning  of  the  time,  he  knocks 
down  the  article,  and  thereby  ascertains  the  purchaser.  This 
office  requires  the  person  exercising  it  to  have  a  licence,  for 
which  a  certain  tax  is  paid  to  government. 

AUTHOR,  in  Scots  Law,  signifies  the  person  from  whom  a 
proprietor  has  purchased,  or  acquired  property  by  singular 
titles,  as  contradistinguished  from  an  ancestor  from  whom  the 
property  has  come  by  descent.    See  Ancestor. 

AUDITOR  OF  TIIK  COURT  or  SESSION ;  an 
officer  appointed  by  the  Crown,  to  whom  either  of  the  Divisions, 
or  any  Lord  Ordinary,  may  remit  to  tax  the  costs  of  a  suit  in 
which  expenses  are  found  due.  A  special  remit  of  the  parti- 
cular account  to  be  taxed  is  necessary  ;  and  the  auditor  returns 
a  report  to  the  Judge,  or  Court,  making  the  remit,  who  there- 
upon pronounces  decree  for  the  amount  of  the  taxed  account. 
If  either  party  considers  himself  aggrieved  by  the  report  of  the 
auditor,  it  is  competent  for  him  to  state  his  objections  to  the 
Court  or  Judge,  by  whom  they  will  be  summarily  and  h'nallv 
disposed  of.  This  officer  was  appointed  for  the  first  time  by 
the  Court  itself,  by  Act  of  Sederunt,  Gth  February  1806.  Hi* 
fees  arc  settled  by  Act  of  Parliament,  50  Geo.  III.  c.  112,  §  48. 
And  by  1  and  2  Geo.  IV.  c.  38,  §  8ft,  the  office  is  made'  per- 
manent ;  and  the  nomination  is  vested  in  the  Crown  ;  the  office 
to  be  held  ad  vitam  ant  culpam.  By  §  33  of  the  same  statute, 
it  is  enacted,  that,  in  all  eaaefl  of  decrees  in  absence,  au  account 
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of  expenses  shall  be  lodged  in  process  and  taxed  by  the  audi- 
tor, whose  report  shall  be  a  sufficient  warrant  to  the  extractor 
to  fill  up  the  amount  of  the  expenses  in  the  extracted  decree, 
without  bringing  the  report  under  the  consideration  of  the 
Lord  Ordinary,  unless  by  his  own  direction,  or  that  of  the  au- 
ditor, or  on  the  motion  of  any  party  interested.  The  persons 
eligible  to  the  office  of  auditor,  are  writers  to  the  signet,  who 
shall  have  practised  as  such  for  not  less  than  three  war-,  and 
members  of  the  incorporation  of  solicitors  before  the  Supreme 
Courts  in  Scotland  ;  1  and  2  Geo.  IV.  e.  3s,  §  g% 

AUGMENTATION,  nocm  or,  is  aprocess  in  the  Tefal 
Court,  raised  by  the  minister  of  a  parish  against  the  titular 
and  heritors  Ktt  the  purpose  of  obtaining  an  increase  of  his 
stipend.  By  the  48  Geo.  III.  c.  138.  (1808)  it  is  enacted, 
that  no  stipend  whieh  has  been  modified  before  the  passing  of 
that  act  shall  be  augmented,  until  15  years  after  the  date  of 
the  la-t  iinal  ik.iee  <-,'  modification  ;  and  lii.it  all  stipends,  aug- 
mented after  the  pasting  of  that  net,  shall  not  be  again  aug- 
mented fur  SO  years  ;  nor  at  any  future  period  is  a  Stipend  ever 
to  be  augmented  until  20  years  after  the  date  of  the  last  de- 
cree of  modification.  The  same  statute  provides,  that  all  aug- 
mentations shall  in  future  be  modified  in  grain  or  victual,  un- 
less when  peculiar  circumstances  render  it  necessary  to  modify 
them  in  money  ;  but,  although  modilied  in  grain,  the  stipend 
is  to  be  paid  in  money  according  to  the  fiar  prices  of  that  year 
for  which  it  is  pa\able.  It  is  also  enacted,  (§  17  of  this  sta- 
tute) that,  in  addition  to  the  heritors,  the  minister  pursuing  a 
process  of  augmentation  shall  cite  the  moderator  and  clerk  of 
the  Presbytery  of  the  bounds.  See  Tchuh.  Sec  also  Con- 
mi  on  'J'it/us,  ami  Ivnry.s  Form  of  Process,  vol.  ii.  p.  4441. 

AVAIL  OF  M  A KK1  AGE,  was  the  sum  payable  to  the 
superior  by  the  heir  of  a  deceased  ward  vassal  on  his  becom- 
ing marriageable.  Marriage  was  a  casuaLy  inward  holding, 
which  entitled  the  ward  superior  to  receive  from  the  heir  of  his 
former  vassal  a  certain  sum  as  the  value  (avail)  or  tax  due  on  his 
marriage.  Anciently,  this  casualty  affected  minor  heirs  only, 
who,  after  puberty,  refused  to  marry  upon  the  superior's  requi* 
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#rrion,  but  afterwards  tlic  single  avail  beeame  due,  though  the 
heir  hail  been  major  at  the  death  of  his  ancestor,  and  had 
died,  neither  married,  nor  required  to  marry,  by  the  superior. 
The  avail  was  not  due  where  the  heir  was  married  before  the 
ancestor's  death,  or  where  he  died  before  puberty.  The  single 
avail  was  fixed  by  the  Court,  of  Session,  in  1074b  at  three  years 
rent  of  the  va  .sal's  estate  ;  but  it  WM  afterwards  reduced  to  two 
years  rent.  The  double  avail  was  due  where  the  superior  of- 
fered a  wife  to  the  heir,  in  overy  respect  his  equal,  who  pub- 
licly declared  her  readiness  to  marry  him,  but  whom  he  re- 
fused to  marry,  and  married  another.  At  fir^t,  the  double  avail 
was  estimated  at  two  single  avails,  but  it  is  probable  that, 
had  it  been  questioned,  it  would  have  been  reduced  to  three 
years  free  rent  of  the  vassal's  estate.  In  estimating  the  amount 
of  the  avail,  not  only  the  ward  estate,  but  the  whole  other  free 
estate  of  the  vassal,  was  brought  in  computo  as  it  stood  at 
the  period  when  he  became  marriageable. 

The  act  ^0  Geo.  II.  e.  50$  al>olishing  ward-holding,  put  an 
end  to  this  exaction.  Sue  Stair,  B.  it.  tit.  4.  §  47.  Erak. 
J),  ii.  tit.  5.  $  18.  ct.  s'tq. 

AVERAGE.  A  term  used  in  commerce  to  signify  a  con- 
tribution made  by  the  owners  of  the  ship,  freight,  and  goods 
on  board,  in  proportion  to  their  respective  interests,  towards 
any  particular  loss  or  expense  sustained  for  the  general  safety 
of  tbe  ship  and  cargo.  This  is  the  original  and  proper  meaning 
of  average  ;  and  in  this  sense  it  is  commonly  called  general,  or 
gross-average,  as  falling  generally,  or  on  the  gross  amount  of 
ship,  cargo,  and  freight.  HclCs  Coin.  vol.  i.  p.  437.  This 
contribution  was  established  by  the  Khodian  law,  and  prevails 
in  every  commercial  nation.  Passengers  on  board,  with  the 
jyjparel,  jewels,  &c.  of  their  persons,  seamen's  wages,  and  pro- 
visions, suffer  no  part  of  the  general  average.  Goods  thrown 
overboard  are  estimated  (in  later  times)  at  the  priee  they 
would  have  brought  at  the  port  of  delivery,  freight,  duties,  kc. 
deducted. 

Particular  Average  is  used  to  denote  a  loss  for  which  no 
relief  can  be  had  by  general  contribution,  e.  g.  the  loss  of  an 
Vol.  I  F 
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anchor,  the  accidental  loss  of  any  part  of  the  ship  or  cargo 
washed  from  the  deck,  &c.  lidCs  Com.  lb. 

Petty  Average*  are  the  accustomed  duties  of  anchorage,  pi- 
lotage, &c.  which,  when  they  occur  in  the  uiual  course  of  the 
voyage,  arc  not  considered  as  a  fait*  but  as  part  of  the  necessa- 
ry expense,  Belts  Com,  Ih.  p.  477;  but  if  incurred  for  any 
extraordinary  purpose,  or  to  avoid  impending  danger,  they  are 
regarded  as  a  loss  includable  within  gross  average.  Sec  Col. 
Ueian  of  Ships, 

AVERAGE  HON  I),  is  ■  deed  which  it  is  USUI]  for  the  par- 
ties liable  to  a  general  average  to  execute,  empowering  an  ar- 
biter to  ascertain  the  value  of  the  property  lost,  and  to  fix  the 
proportion  of  the  lo^s  which  each  proprietor  shall  bear.  See 
Jural  Stijlcs,  vol.  ii.  p.  554.  2d  Edit. 

AVERMENT*  in  Scotch  judicial  proceedings,  is  a  statement 
in  point  of  fact,  which  the  party  making  it  is  understood  to  be 
prepared  to  prove.  The  word  seems  to  have  a  different  mean- 
ing in  English  law.    See  Tumlbix  Iaho  Dictionary. 

AVIZANDCM.  To  make  avizandum  with  a  process,  is 
to  remove  it  from  the  public  Court  to  the  private  consideration 
of  the  Judge.  When  a  Lord  Ordinary  in  the  Court  of  Ses- 
sion, after  hearing  the  parties,  considers  the  case  intricate,  and 
requiring  greater  deliberation,  instead  of  pronouncing  a  de- 
cision at  once  in  Court,  lie  takes  the  cause  to  avizandum ; 
the  process  is  then  transmitted  to  him  by  the  clerk  of  Court; 
and,  after  considering  it,  he  issues  his  decision  in  the  usual 
form.  When  the  Lord  Ordinary  takes  a  case  to  his  private 
consideration  after  an  oral  debate,  it  is  not  usual  to  write  out 
any  formal  interloeutor  making  avizandum  ;  but  where  written 
pleadings  have  been  ordered,  it  is  in  the  ordinary  case  neces- 
sary, after  the  pleadings  are  prepared,  to  enrol  the  cause  in  the 
Lord  Ordinary's  roll  of  motions,  and  to  move  him  to  make 
avizandum  with  the  pleadings  ;  and,  in  that  case,  the  clerk 
of  Court  writes  out  a  regular  interlocutor,  which  is  signed  by 
the  Judge,  and  becomes  the  warrant  for  transmitting  the  pro- 
cess to  him  for  his  consideration. 

In  actions  of  reduction,  aliment,  ccssio  bwiomm,  and  other 
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Inner-House  processes  (as  they  arc  termed),  all  of  which  must, 
in  the  first  instance,  appear  in  the  printed  rolls  of  the  Outer- 
House,  but  in  which  the  Lord  Ordinary  cannot  judge  without 
a  special  remit  from  the  Court,  the  Lord  Ordinary,  on  the 
calling  of  the  cause,  makes  what  is  called  great  avizandum  ; 
that  is,  he  pronounces  an  interlocutor  transmitting  the  process 
at  once  to  the  Judges  of  the  Inncr-IIou*e,  before  whom  it  is 
then  enrolled,  and  proceeded  in  as  an  Inner-House  process. 
Sec  Form  of  Process. 

AVULSIO,  takes  place  where  lands  are,  by  an  inundation 
or  current,  separated  from  the  property  to  which  they  original- 
ly belonged,  and  added  to  the  lands  of  another  person ;  or 
where  a  river  changes  its  course,  and,  in  place  of  continuing  to 
run  between  two  properties,  cuts  off  part  of  one,  and  joins  it  to 
the  other.  The  property  of  the  part  thus  separated  continue* 
in  the  original  proprietor ;  in  which  respect  the  term  avulsio 
may  Ik?  contrasted  with  the  term  oAflrio*  by  which  an  addi- 
tion is  insensibly  made  to  a  property  by  the  gradual  washing 
down  of  a  river,  and  which  addition  becomes  the  property  of 
the  owner  of  the  lands  to  which  the  addition  is  made.  See 
Alluvia. 

AWARD,  is  properly  an  English  law  term,  signifying  the 
judgment  or  determination  of  an  arbiter.  It  is  sometimes  used 
in  Scotland,  but  improperly,  to  signify  a  decree  arbitral ;  for 
the  award  of  an  English  arbiter,  and  the  decree  arbitral  of  a 
Scotch  arbiter,  have,  according  to  the  laws  of  the  two  countries, 
very  different  effects.  The  decree-arbitral  of  a  Scotch  arbiter 
Is  not  reducible,  except  on  the  grounds  of  fraud  and  falsehood. 
See  Arbitration. 
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BACKBOND,  is  »  fleed  attscning  >  qnalhlcstion  or  con. 

dition  to  the  terms  of  a  conveyance  or  other  instrument.  This 
deed  is  used  when  particular  circumstances  render  it  necessary 
to  express  in  a  separate  form  the  limitations  or  qualifications 
of  a  right.  Thus  a  hack-bond  granted  by  an  absolute  disponee 
10  favour  of  the  dinner,  expresses  the  nature  of  the  right 
held  by  the  disponee,  and  burdens  and  limits  it  in  all  questions 
between  the  parties  themselves.  When  such  a  back-bond  is 
made  public  by  registration  in  the  record  of  sasines,  it  becomes, 
from  the  date  of  registration,  a  real  qualification  of  the  right 
which  will  be  effectual  against  third  parties.  The  publication 
of  the  back-l)ond,  either  by  registration,  or  by  producing  it  in 
a  judicial  process,  has  also  this  effect,  that  the  parties  cannot 
after  that  step  disburden  the  disponec's  right  merely  by  can- 
celling or  restricting  the  back-lxmd.  The  registration  of  the 
back-bond  is  held  to  be  a  feudal  limitation  of  the  disponee*!  right, 
which  cannot  be  discharged  by  any  agreement  merely  personal. 
Sec  Absolute  Disposition. 

BACK-TACK,  was  a  tack  introduced  into  wadsets  when 
that  species  of  security  was  resorted  to  ;  and  as  it  returned  the 
possession  of  the  land  to  the  proprietor,  on  payment  of  a  rent 
corresponding  to  the  interest  of  the  money,  it  freed  the  trans- 
action of  that  risk  which  was  held  properly  to  belong  to  a 
wadset,  and,  consequently,  had  the  effect  of  rendering  the  wad- 
Ret  what  was  termed  an  improper  wadset.    See  Wadset. 

HACKING  A  W  A II R  A  N  T  takes  place  where  a  warrant  for 
apprehending  a  person  is  granted  in  one  jurisdiction,  and  comes 
to  be  executed  in  another.  The  judge  ordinary  of  the  bounds 
must  concur  in  authorising  his  officers  to  aid  the  person  pos- 
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tessed  of  the  original  warrant  in  carrying  it  into  execution. 
This  authority  is  given  by  indorsing,  or  backing  the  warrant, 
as  it  is  termed.  See  Hume,  vol.  ii.  p.  76,  13  Geo.  III.  c.  31 
45  Geo.  III.  c.  92,  &c. 

BAGIMONTS  ROLL,  was  the  rent-roll  of  benefices  in 
Scotland  made  up  by  Bencmimdus  de  Vied,  vulgarly  called  Ba- 
gimont,  who  was  employed  in  the  reign  of  Alexander  III. 
(A.  J).  1275.)  to  collect  the  tenth  of  benefices.  Skene's  ac- 
count of  this  roll  is  erroneous.  See  Hades  Annuls,  vol.  iii. 
p.  200. 

BAIL,  is  the  security  given  for  the  appearance  of  a  person 
accused  of  a  crime.  Persons  committed,  or  about  to  be  com- 
mitted for  trial,  are  entitled,  under  the  act  1701,  c.  6,  to  be 
liberated  on  bail,  provided  the  crime  charged  against  them  is 
not  capital.  See  Hume  on  C 'rimes,  vol.  ii.  p.  86,  ct  seq.  It 
would  appear  that  the  Court  of  Justiciary  may,  on  extraordi- 
nary circumstances,  take  bail  even  in  capital  cases.  Ib.  88. 
And  the  stat.  9  Geo.  II.  c.  35.  §  35,  authorises  bail  to  be 
taken  for  officers  of  the  customs  or  excise,  and  those  assisting 
them,  when,  in  the  execution  of  their  duty,  they  have  killed 
or  wounded  any  one,  and  thereby  exposed  themselves  to  a 
capital  charge.  The  same  is  the  case  where  persons  have 
been  killed  or  wounded  on  board  a  vessel,  which  has  refused  to 
submit  to  seizure  or  examination  by  a  vessel  of  the  royal  navy 
or  revenue  ;  24  Geo.  III.  Sess.  2.  c.  47.  §  23,  47  Geo.  III. 
fc  2.  c.  66.  §  36. 

The  application  for  liberation  on  bail  ought  to  l»e  made  in 
writing,  and  may  be  addressed  to  the  judge  committer,  or  to 
the  Commissioners  of  Justiciary,  or  other  judge  competent  to 
try  for  (he  a  hue.  The  magistrate  must,  within  24  hours 
after  the  petition  comes  into  his  hands,  determine  whether  the 
crime  be  bailable,  and  fix  the  amount  of  the  tail,  unless  when 
it  is  necessary,  on  a  charge  for  sedition,  to  correspond  with  the 
Lord  Advocate,  in  order  to  ascertain  whether  he  means  to 
apply  for  extension  of  the  amount  of  the  bail  ;  in  which  case, 
it  would  seem  that  time  for  correspondence  will  be  allowed  ; 
Andrew  against  Murdoch;  20th  June  1806 ;  Hum  ;  vol.  ii 
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p.  91.  On  the  requisite  bail  being  found,  the  magistrate  i.« 
bound  immediately  to  liberate  the  prisoner.  A  failure  in  any 
part  of  the  magistrates  duty  subjects  him  to  an  action  for 
wrongous  imprisonment,  1701,  c.  G. 

The  act  1701  fixed  a  maximum  for  bail,  according  to  the 
rank  of  the  person  accused,  which,  owing  to  the  change  in  the 
value  of  money,  it  was  (bond  necessary  to  alter ;  and,  by  39 
Geo.  III.  c.  49,  the  madimum  is  fixed  at  11200  sterling  for 
a  nobleman,  i'GOO  for  a  landed  gentleman,  X\'500  for  any 
other  gentleman,  burgess,  or  householder,  and  1()0  for  any 
inferior  person  ;  and,  on  a  charge  of  sedition,  any  of  the 
Lords  of  Justiciary,  on  an  application  from  the  Lord  Advo- 
cate, may  extend  the  bail  to  such  sum  as  may  be  thought  pro- 
per in  the  circumstances  of  the  case.  Some  of  the  revenue 
statutes  fix  particular  bail  for  offences  against  the  revenue  laws. 
See  24  Geo.  III.  c.  47,  V.l  Geo.  III.  c.  83,  45  Geo.  III. 
c.  1JHL,  &c. 

The  bail  found  is,  that  the  person  admitted  to  bail  shall 
appear  and  answer  to  any  Old  for  the  offence  charged,  which 
shall  be  raised  within  six  months  after  the  date  of  the  bail- 
bond  ;  and,  if  the  trial  is  to  proceed  in  an  inferior  court,  and 
the  party  fail  to  appear,  the  bail-bond  is  declared  forfeited,  and 
warrant  granted  for  apprehending  trim,  inferior  judges  having 
no  power  to  outlaid  tor  non-appearance  ;  Humi  ,  vol.  ii.  p.  (X 

Where  persons  are  apprehended  in  Scotland  on  a  warrant 
indorsed  iu  terms  of  the  13  Geo.  III.  c.  81,  or  1 1  Geo.  III. 
c.  92,  for  crimes  committed  in  other  parts  of  the  United  King- 
dom, and  carried  before  the  judge  who  indorses  the  warrant, 
be  may,  if  the  offence  be  bailable,  take  bail  for  the  person  ac- 
cused, in  the  same  manner  a*  the  judge  who  issued  the  warrant 
might  have  done.  If  the  offence  charged  be  not  bailable,  the 
judge  who  grants  the  original  warrant  must  write  on  the  face 
of  it  "  not  bailable  T  and  where  these  words  are  not  written, 
the  judge  before  whom  the  offender  is  brought,  under  the  in- 
dorsed warrant,  may  admit  him  to  bail  ;  43  Geo.  III.  c.  !^9. 
§  1.  and  2. 

BAIL  in  civil  action*,  see  Caution. 
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BAILIARY,  LETTER  OF,  is  a  commission  by  which 
an  heritable  proprietor,  entitled  to  grant  such  a  commission, 
appoints  a  baron  bailie,  with  the  usual  powers  to  hold  courts, 
appoint  oflieers  under  him,  &c.  See  Jural.  Styles,  vol.  ii. 
p.  261,  2d  edit. 

BAILIE,  a  magistrate,  also  an  oflicer  appointed  by  a  pro- 
prietor to  give  infeftment  in  land. 

k  A  Magistrate. — The  bailie  of  a  burgh,  whether  a  royal 
burgh  or  a  burgh  of  barony,  is  a  magistrate  possessed  of  certain 
jurisdiction  by  common  law  as  well  as  by  statute.  Thus,  at 
common  law,  he  is  held  to  possess  the  same  power  within  his 
territory  as  the  sheriff  in  his  county  ;  and  by  special  statute, 
1644,  c.  33, 1668,  c.  0.  the  provost  and  bailies  of  royal  burghs 
have  power  to  value  and  sill  ruinous  houses  to  the  highest  offer- 
er. Their  criminal  jurisdiction  extends  to  petty  riots ;  but 
none  except  the  magistrates  of  the  burghs  of  Edinburgh,  Stir- 
ling, and  Perth,  have  jurisdiction  in  blood-wits.  The  chief 
magistrate  of  the  burgh  is  named  in  all  commissions  of  the 
peace. 

The  Ba'diC  of  the  Ahleij,  is  appointed  by  the  Duke  of  Ha- 
milton, as  heritable  keeper  of  the  palace  of  Ilolyroodhouse,  and 
has  jurisdiction  in  all  civil  debts  contracted  within  thepiecinctl 
of  the  Sanctuary.    Held  Com.  vol.  ii  p.  5J(>,  4th  edit. 

2  An  nffieer  appointed  f>a  preeei.t  <f.sa*ine  to  give  infeftment. 
— Anciently  any  person  might  have  been  named  as  bailie  to  give 
infeftment ;  but,  by  1  (>00,  c.  15,  all  sasineson  precepts  from  Chan- 
cery in  favour  of  heirs,  upon  retour,  arc  ordered  to  be  given  by 
the  sheriff  as  bailie  ;  because,  when  an  heir  is  to  enter  by  retour 
to  lands  held  of  the  Crown,  he  becomes  debtor  to  the  Crown;  and 
it  is  the  duty  of  the  sheriff,  as  the  King's  bailie,  to  receive 
payment,  or  to  take  K-mrity  for  the  casualties  due  on  the 
heir's  entry.  In  every  other  case,  any  person  may  be  bai- 
lie ;  and  the  precept,  although  blank  in  the  bailie's  name, 
is  a  sufficient  warrant  for  any  person  to  perform  the  of- 
fice. At  the  same  time,  were  there  any  reason  to  suspect 
fraud,  the  Court  would  allow  an  investigation  to  ascertain  the 
authority  under  which  infeftment  had  been  given     The  blank 
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in  the  precept  of  Maine  is  not  filled  up  after  the  office  is  exer- 
cised. 

HA  f  RNS,  t;  is  a  known  term  used  to  denote  one's  whole  is- 
M  me.91  {Kr.sk.  R  iii.  tit.  H,  §  48.)  Hut  although  this  be  the 
common  meaning  of  the  term,  it  does  not  always  receive  that 
interpre  tation  Thus,  in  I  eontraet  of  marriage,  where  an 
estate  is  intended  to  be  secured  to  the  heirs  of  the  marriage, 
the  term  bairns,  or  heirs  of  the  marriage,  will  be  understood  to 
mean  the  heir  in  heritage  ;  whereas,  in  a  money  provision,  or 
in  an  heritable  property  of  small  value,  the  same  term  will  he 
held  to  signify  the  whole  ehildren  equally.  Sec  Children  of' a 
Marriage. 

BAIRNS  PART  OF  GEAR,  or  legitim,  is  the  share  of 
the  father's  free  moveable  property,  to  which,  on  the  fathers 
death,  the  children  are  entitled  by  law.    See  Legitim. 

RANERKT,  is  a  knight  made  in  the  field  of  battle.  Ba- 
nerets  created  by  the  King  under  the  royal  standard  in  battle, 
take  precedence  of  Raronets. 

BANISHMENT,  the  punishment  of  expulsion  from  Scot- 
land  inflicted  on  persons  convicted  of  certain  crimes  for  which 
that  punishment  is  provided.    See  TYffllliftU ftftfon 

RANK,  the  place  or  office  where  a  corporation  or  company 
of  money-dealers  carry  on  their  business.  The  term  also  ap- 
plies to  the  corporation  itself;  and  in  this  sense  banks  are  said 
to  be  cither  public  or  private.  Public  Ranks  may  be  consti- 
tuted by  act  of  Parliament,  or  by  charter  from  the  King. 
The  constitution  of  the  company,  its  office-bearers,  extent  of 
c  apital,  and  the  rights  of  the  partners,  must  depend  upon  the 
powers  conferred  by  the  Crown,  or  by  Parliament,  and  on  the 
bye-laws  whieh  the  corporation  may  frame,  or  on  the  conditions 
of  the  origins]  eontraet.  Ranks  instituted  by  act  of  Parliament 
possess  this  advantage  over  other  banks,  that  the  partners  may 
be  made  liable  to  the  extent  of  their  respective  shares  only,  and 
no  farther  5  whereas,  the  partners  in  other  banks,  like  the  part- 
ners in  a  private  trading  company,  incur  an  unlimited  respon- 
sibility for  the  debts  of  the  bank.  In  Scotland,  there  are  three 
public  or  chattered  banks. 
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1  The  Bank  of  Scotland^  erected  by  a  private  act  of  tlic 
Boots  Parliament  (1 7thJul)  •  1005),  with  a  capital  of  L.1,!>00,000 
Scots  (L.  100.000  sterling),  increased  by  several  British  statutes 
(the  lad  q{  which  is  It  Geo.  111.  c.  to  L.l ,o00,000 

.sterling.  The  shares  are  declared  arguable,  the  transfers  be- 
ing entered  in  a  book  subscribed  by  the  assigncr  and  assignee ; 
they  are  also  disposable  by  will  entered  in  the  book  of  transfers 
without  confirmation  ;  and  they  may  be  transmitted  "  by  adju- 

di cation,  or  other  legal  conveyance,  in  favour  of  one  person 
<:  nllcnarly,  who,  in  like  manner,  shall  succeed  to  be  a  partner 
"  in  his  predecessor's  place ;  so  that  the  foresaid  sums  of  sub- 
"  scription  may  neither  be  taken  out  of  the  stock,  nor  parcelled 
u  among  more  persons  by  legal  diligence  in  any  sort  to  the  di- 
9*  minishing  or  disturbing  of  the  stock  of  the  said  company  and 
u  good  order  thereof."  On  the  bankruptcy  or  forfeiture  of  a 
bhare-holder,  the  Governor  and  Directors  may  order  his  share 
to  be  sold  by  public  roup,  after  such  intimations  as  are  pre- 
scribed for  the  sale  of  bankrupt  lands.  The  act  does  not  say 
whether  the  stock  is  to  be  heritable  or  moveable. 

2<Y,  The  Royal  Bunk  of  Seotl<imly  erected  by  charter,  in 
pursuance  of  5  Geo.  I.  c.  ^0.  The  stock  of  this  bank  is  de- 
clared moveable,  descendible  to  executors,  but  not  liable  to  ar- 
restment or  attachment.  By  a  bye-law,  no  proprietor  can 
transfer,  but  in  presence  of  the  Court  of  Directors,  who  may 
btop  the  transfer  until  he  finds  security  for  what  he  owes  the 
bank. 

&/,  The  British  Linen  Company  was  erected  into  a  body 
corporate  by  charter  in  17  16.  The  shares  are  declared  of  the 
nature  of  personal  estate,  and  to  be  transferred  by  certain  forms. 
The  charter  was  confirmed  and  enlarged  in  l80b',  by  a  charter 
from  Geo.  III.  Nothing  is  said  in  the  charter  as  to  the  mode 
of  attaching  the  stock. 

HANK-STOCK,  is  the  capital  of  the  bank  divided  into 
shares,  according  to  the  originul  constitution  of  the  company. 
These  shares  are  held  by  the  partners  of  the  bank  ;  and  may 
be  disposed  of,  and  are  transferred  by  an  entry  in  the  books  of 


RAH — BAN 


the  bank,  undir  such  forms  U  may  hat*  been  devised  fur  the 
security  of  the  bnnk  and  of  the  partners. 

BANK-NOTES,  pre  notes  issued  by  I  brink  for  value  re- 
ceived, and  made  payable  to  the  bearer  on  demand,  but  far- 
ing no  inlOeiJ  |  t.K  /  supply  the  place  of  coin,  either  by  autho- 
rity of  public  lav.  in  the  CMP  of  the  national  bank,  or  by 
public  consent,  in  the  eiafl  of  private  banks.  They  are,  pro- 
perly speaking,  WflfiwO  <1< 'orum,  or  obligations  which  may  be 
the  ground  of  an  Action,  rather  than  corpora  of  moveables,  and 
will  l>c  so  interjected  in  a  conveyance  of  moveables. 

BANK  (  Hl.DITS,  are  credits  peculiar  to  Scotch  banking, 
by  which,  on  projKr  security  given  to  the  bank,  a  person  re- 
ceives iibertv  to  draw  to  a  certain  extent  agreed  upon,  and  for 
which,  with  the  intercut  that  may  fail  due  upon  the  sum  drawn, 
the  previous  security  is  given.  The  a  .-count  opened  with  the 
bank  on  this  credit  Mi  carried  on  by  occasional  money  transac- 
tions;  the  person  rccci \'n ttj  tlu  (.  .lit  drawing  out  or  lodging 
money  as  his  occasions  rccpiire.    The  balance  is  thus  continu- 

aHy  fluctuating  {  the  sum  which  tlie  person  is  due  the  bank 

one  day  being  perhapa  repaid  the  next  day,  and  drawn  out  a- 
train  the  day  following.  The  fluctuating  nature  of  this  balance, 
as  well  as  the  provision  <>f  the  ad  Lfi96j  e.  o,  that  DO  heritable 
security  shall  he  given  for  a , future  debt,  formed  an  obstacle 
to  an  heritable  purity  being  given  to  banks  for  cash  credits. 
The  only  way  formerly  of  managing  such  a  transaction  was 
for  the  person  desirous  of  obtaining  such  a  credit  on  heritable 
fcccurity,  to  procure  friends  wbtm  personal  security  was  suffi- 
cient, who  might  join  with  him  in  an  obligation  to  the  bank; 
and  to  those  friends  he  gave  an  heritable  bond  of  relief.  But 
even  this  was  not  held  to  remove  the  difficulty  ;  for  although 
the  bond  was  given  to  relieve  the  cautioners  of  their  obligation, 
yet  it  was  thought  that  the  fluctuating  nature  of  the  original  debt 
affected  even  the  cautionary  engagement,  and  rendered  it  inef- 
fectual.— Sec  Creditors  of  Brugii,  £d  March  171)1  ;  Mar.  p. 
11501  IM  this  has  been  since  provided  for  by  a  clause  in  the 
act  Q4  Geo.  III.  c.  137,  §  14,  which  declares,  "  That  it  shall 
41  be  lawful  for  any  person  or  persons  possessed  of  lands,  or  other 
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heritable  subjects,  and  desiring  to  pledge  the  same  in  sccurU 
li  ty  of  any  sums  paid  or  balances  arising,  or  which  may  arise 
*  upon  cash-accounts  or  credits,  or  by  way  of  relief  to  any 
k*  person  or  persons  who  may  become  bound  with  him  or  them 
41  tor  the  payment  nf such  Hums  or  balances:,  although  posterior 
"  to  the  date  of  the  infeftment,  to  grant  heritable  securities 
(*  accordingly  upon  their  said  lands,  or  othe  r  heritable  estate* 
"  containing  procurator^  of  resignation  and  precept  of  sasinep 
4t  for  infefting  any  bank  or  bankers,  or  other  persons  who  shall 

agree  to  give  them  such  cash- accounts  or  credits  or  lor  in- 
"  fefting  such  persons  as  eh  all  become  cautioners  for  them,  or 
"  jointly  bound  with  them,  in  such  cash-accounts  or  credits : 

Provided  always,  that  the  principal  and  interest  win  eh  may 
"  become  due  upon  the  said  cash-accounts  or  credits  shall  be 
*;  limited  to  a  certain  definite  sum,  to  he  specified  in  the  scciu 
,4  rity,  the  said  definite  sum  not  exceeding  the  amount  of  the 
14  principal  sum  and  three  years  interest  thereon  at  the  rate  of 
"  five  per  centum  ;  and  it  is  hereby  declared,  that  it  shall  and 
<4'  may  be  lawful  to  the  person  to  whom  any  such  cash-account 
"  or  credit  is  granted  to  operate  upon  the  snue,  by  drawing 
**  out  and  paying  in  such  suns,  from  time  to  time,  as  the  par- 
"  ties  shall  settle  between  themselves ;  and  that  the  sasines  or 
*fi  infeftments  taken  upon  the  said  heritable  securities  thall  be 
4<  equally  valid  and  effectual  as  if  the  whole  sums  advanced 
*•  upon  the  said  cash-account  or  credit  had  been  paid  prior  to 
"  the  date  of  the  sasine  or  infeftment  taken  thereon  ;  and  that 
P  any  such  heritable  security  shall  remain  and  subsist  to  the 
*£  extent  of  the  sum  limited,  or  any  lesser  sum,  until  the  cash* 
w  account  or  credit  is  finally  closed,  and  the  balance  paid  up 
"  and  discharged,  and  the  sasine  or  infeftment  renounced." 
On  compliance  with  this  regulation,  an  heritable  security  may 
be  given  for  a  cash  credit. 

HANK  AGENT,  The  national  banks,  as  well  as  private 
bankers,  generally  employ  jxrsons  to  act  as  their  agents  for 
conducting  their  banking  operations  in  provincial  towns-  The 
powers  of  these  agents  depend  upon  the  rules  of  the  particular 
bank  fur  which  they  act ;  but,  in  the  ordinary  case,  they  are 
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authorised  to  discount  bills,  &c.  for  behoof  of  the  bank,  on 
their  own  responsibility.  The  power  of  granting  cash  credits 
is  generally  reserved  to  the  principal  bank.  Caution  to  a 
large  amount  is  required  for  bank  agents  ;  and,  on  the  failure 
of  the  agent,  it  seems  to  be  held  that  the  money  found  in  the 
desks,  drawer*,  or  boxes,  used  for  carrying  on  the  business  of 
the  bank,  is  the  specific  proi>crty  of  the  bank,  and  may  be  re- 
claimed  by  it ;  and  this  although  the  identical  notes  issued  by 
the  bank  may  have  betn  replaced  by  others.  See  Beffi  Com. 
vul.  i.  p.  SOIi  !27(J.  : tli  eelit. 

HANK  INTKIU>T  is  the  interest  allowed  by  public 
and  private  banks  on  money  deported  with  them  ;  and  at  pre- 
sent (i8°/J)  it  Yrtriis  from  :)  t<>  J,  percent.  For  all  money  ad- 
vanced by  them,  either  by  discounting  bills  or  on  cash  credit?, 
the  hanks  charge  the  legal  interest  of  5  per  cent. 

BANKKK,  i>  the  partner  or  manager  of  a  private  bank, 
who  deals  in  discounting  bills.  It  may  l>e  proper  to  state 
here  some  of  the  rules  in  regard  to  bill  transactions  with 
bankers.  A  bill,  regularly  discounted,  is  held  to  be  a  bill 
purchased  by  a  hardier,  and,  on  hi<  failure,  is  the  property  of 
his  creditors,  llilis  suit  merely  for  negociation  arc  the  pro- 
perty  of  the  sender,  if  distinguishable;  the  banker,  as  to 
them,  being  inertly  an  agent.  A\  here  bills  are  blank  indorsed 
to  a  banker,  on  the  understanding  that  the  indorser  is  to  be 
allowed  to  draw  for  a  certain  proportion  of  their  amount,  the 
bills  belong  to  the  indorser,  under  a  lien  for  the  advances. 
Long  dated  bill-:,  deposited  in  security  of  bills  at  a  shorter 
date  discounted  by  a  banker,  are  held  to  be  unpledged  to  the 
banker  ;  and,  on  retiring  the  short  dated  bills,  the  customer  is 
entitled  to  receive  the  long  dated  bills,  notwithstanding  the 
intervening  bankruptcy  of  the  hanker.  i>ills  blank  indorsed 
to  a  banker,  and  deposited  for  a  Special  purpose)  may  be  dis- 
counted or  paid  away  by  the  banker  to  whom  they  are  so  in- 
dorsed ;  and,  on  his  failure,  the  indorser  cannot  reclaim  the 
bills,  but  must  rank  as  a  mere  personal  creditor.  A  banker 
has  a  lien  for  the  general  balance  of  his  account  over  all  bills 
deposited  with  him,  "  unless  they  have  been  discounted,  in 


BAN  BAN 


9S 


A  which  case  they  arc  taken  out  of  the  account  between  thz 
"  parties."  Sec  BcWs  Com.  vol.  i.  p.  207,  et  scq.  vol.  ii.  p. 
1*8,  4th  Edit. 

BANKS  FOB  SAVINGS,  arc  banks  established  for  re- 
ceiving the  saving  of  labourers  and  others.  The  act  of  Par. 
liament  for  their  encouragement  is  the  .">!)  Geo.  HI.  c.  go 

HANK  KIT  PT.  A  bankrupt  is  an  insolvent  person  who 
has  subjected  himself  to  the  operation  of  the  bankrupt  laws. 
Every  person  subjeet  to  tin*  laws  of  Scotland  may  be  rendered 
legally  bankrupt.  The  statutes  which  contain  the  definition 
Of  legal  bankruptcy,  are  the  aet  1  c.  5,  and  the  54  Geo. 
III.  c.  l.'J7.  Ky  the  former  statute,  a  "  notour  bankrupt*1  is 
a  "  debtor  who,  being  under  diligence  by  horning  and  caption 
44  at  the  instance  of  his  creditor,  shall  l»  either  imprisoned  or 
"  retire  to  the  Abbey,  or  any  other  privileged  place;  or  flee 
"  or  abscond  for  his  personal  safety  ;  or  defend  his  person  by 
"  force ;  and  who  shall  afterwards  be  found,  by  sentence  of 
"  the  Lords  of  Session,  to  be  insolvent/*  And  the  stat.  54 
Geo.  III.  c.  1:57.  §  1.  extends  the  description  of  bankruptcy 
to  persons  subject  to  the  laws  of  Scotland  who  are  absent  from 
Scotland,  or  not  liable  to  imprisonment,  by  reason  of  privilege 
or  personal  protection  ;  and  declares  that  a  charge  of  homing 
executed  against  such  a  jwrson,  or  an  execution  of  arrestment 
of  any  of  his  effects  not  loosed  or  discharged  within  15  days, 
or  a  poinding  of  any  of  his  moveables,  or  a  decree  of  adjudi- 
cation of  any  part  of  his  heritable  estate,  shall,  when  joined 
with  insolvency,  be  held  a  sufficient  proof  of  legal  bankruptcy, 
and  equivalent  to  notour  bankruptcy,  under  the  act  1(>9{>. 

To  this  description  of  bankruptcy,  all  persons  whether 
Scotsmen  or  foreigners,  subject  to  the  law  of  Scotland,  arc- 
liable ;  and  its  effects,  under  the  act  Hi<)(j,  are,  that  all  volun- 
tary dispositions,  assignations,  or  other  deeds,  granted  direct  I  a 
or  indirectly  by  the  bankrupt  at  or  after  the  time  of  Ins  bank- 
ruptcy, or  within  GO  days  before  it.  in  favour  of  a  tteditar, 
either  in  satisfaction  or  further  security,  to  the  prejudice  of 
other  creditors  are  void  and  null.  It  is  aha>  declared,  that, 
in  the  application  of  thifi  act,  all  dispositions,  heritable  bomU. 
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or  other  heritable  rights,  granted  by  the  bankrupt,  on  which 
infeftment  may  follow,  idmll  be  reckoned  to  be  of  the  date  of  the 
sasine  lawfully  ItkcB  thereon.  It  is  farther  declared,  that  all 
disposition*  «  Otto  right*  granted  for  relief,  or  in  security  of 
future  debs,  >hall  l>e  of  no  force  as  to  any  debt  contracted 
after  the  date  of  the  Itfjjnfl  1  Jlc  att  concludes  by  ordaining 
frauduU rut  bankrupts  to  be  punished  by  being  held  infamous 
ittfitmia  junsy  and  by  banishment,  or  such  other  punishment, 
short  of  death,  a*  the  Court  of  Session  shall  see  cause  to  inflict 
(See  lrnn.<lnL:<t  tkmktvpty  And  the  statute  54  Geo.  III. 
c.  137,  §  ^,  declares  that,  when  a  debtor  has  been  rendered 
legally  bankrupt  in  terms  of  the  act  1006*  all  arrestments  u«?ed 
for  attaching  the  ci!c<ts  of  the  bankrupt  within  60  days  before, 
and  tour  calendar  months  after  the  bankruptcy,  shall  be  ranked 
pari  passu,  and  that  (§  5)  all  poindings  used  within  the  same 
period  shall  give  a  preference  to  the  poinder  ;  but  every  other 
creditor  having  liquid  grounds  of  debt,  or  decree  for  payment, 
and  summoning  the  poinder,  or  judicially  producing  the  same 
in  any  process  or  competition  relative  to  the  price  of  the  poind- 
ed goods,  before  the  lapse  of  the  four  months,  shall  be  entitled 
to  a  proportional  share  of  the  price  of  the  goods  so  poinded 
corresponding  to  hk  debt,  dedueting  the  expence  of  the  poind- 
ing, which  the  poinding  creditor  shall  retain.  The  same  sta- 
tute (§  12)  also  enacts  that,  in  all  questions  on  the  act  1 696, 
nnd  under  this  statute,  the  dispositions,  heritable  bonds,  or 
other  rights  on  which  infeftment  may  follow,  instead  of  being 
reckoned  of  the  date  of  the  tasincs,  as  provided  by  the  act  1696, 
shall  be  held  of  the  date  of  the  resist  ration  of  the  sasine ;  and 
that  all  dispositions,  assignations,  and  venditions  which 
do  not  require  sasine,  shall  Ik*  reckoned  (in  so  far  as  these  sta- 
tutes are  concerned)  of  the  date  of  the  intimation,  delivery,  or 
other  let  requisite  for  completing  the  right,  without  prejudice 
to  the  validity  of  these  rights  in  all  other  respects.  From  the 
provision  of  the  act  1096,  regarding  securities  for  future  debts, 
heritable  securities  for  cash  accounts  are  excepted ;  54  Geo. 
III.  c.  l!>7,  $  14-.  With  regard  to  judicial  sales  of  the  lands 
of  u  bankrupt,  and  alienations,  on  the  approach  of  bankruptcy. 
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to  conjunct  and  confident  persons,  sec  the  articles  Judicial 
Sale  and  Hanking  and  Conjunct  and  Confident. 

The  foregoing  statutory  provisions  for  ascertaining  the  date 
of  legal  bankruptcy,  and  preventing  undue  preferences,  are  ap- 
plicable, without  exception)  to  all  penooi  subject  to  the  law  of 
Scotland  ;  but  a  particular  elass  of  statutory  regulations  have 
also  been  introduced  applicable  exchuivek  to  mercantile  bank- 
ruptcy, and  having  in  \  u  u  a  system  of  general  attachment  and 
distribution  of  the  estates  of  insolvent  merchants  and  traders. 
The  statutes  on  this  subject  nre  the  (it  ».  III.  c.  18;  (<Y\ 
Geo.  III.  c.  74;  and  54  Cieo.  III.  e.  107  :  tee  Sfeqtt^iraSotk 
The  last  mentioned  statute  expires  with  the  present  session  of 
Parliament  (1822);  and  in  the  act  about  to  be  panted  a  va- 
riety of  important  alterations  and  improvements  are  proposed 
to  l>e  made  on  the  existing  law  in  regard  both  to  mereantile 
and  to  common  bankrupt; v. 

BANNOCK  is  a  thick  cake  of  oatmeal,  and  if  a  term  for 
one  of  the  duties  in  thirlage ;  it  is  a  perquisite  of  the  servant 
or  assistant  in  the  mill. 

HANS.  Ban  is  a  Saxon  word  signify  ing  proclamation  or 
public  notice.  Bums  Lh:j  D'n  t.  Bui  ban*,  in  Scots  law,  is  used 
to  signify  the  proclamation  in  church,  which  by  the  law  of  Scot- 
land is  necessary  to  constitute  a  regular  marriage.  This  pro- 
clamation  is  made  in  church,  immediately  before  the  commence- 
ment of  divine  service  ;  it  is  done  with  an  audible  voice  ;  and 
consists  in  calling  the  names  and  designations  or  additions  of  the 
parties  who  intend  to  intermarry,  and  uniting  those  who  know 
of  any  sufficient  objection  to  offer  H  before  it  be  too  late. 
Er.sk.  B.  i.  tit.  (3.  $  10.  By  the  10  Queen  Anne,  c.  7,  it  is 
enacted,  "  That  no  episcopal  minister  reading  in  Scotland 
*fc  shall  marry  any  person  but  those  whose  bans  have  been  duly 
"  published  three  seven]  Lord's  days  in  the  episcopal  congrc- 
u  gation  which  the  two  parties  frequent,  and  in  the  churches 
"  to  which  they  belong  as  parishiom  em  by  virtue  of  their  rcsi- 
"  dence."  Marriages  contracted  without  proclamation  of  bans 
are  valid ;  but  the  parties,  celebrator,  and  witnesses  of  such 
marriages,  are  liable  iu  certain  penalties.    The  parties  may  be 
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punished  by  fine  anil  imprisonment,  and  the  eclebrator  by  per- 
petual banishment.  Er$k  lb.  §  11.  See  Mr  Ivory's  Edition, 
Note  14& 

BARATRY,  is  the  erime  committed  by  a  judge  who  is  in- 
duced by  a  bribe  to  pronounce  a  judgment.  Baratriam  com- 
mtlttt  (jut  propter  peeuniam  justilium  Laraetat,  he  commits 
baratry  who  barters  justice  for  money.  This  practice  seems 
in  former  times  to  have  been  very  general  in  Scotland.  Sec 
the  atft  1540,  c.  104. 

BARATRY,  amongst  ecclesiastical  persons,  was  the  of- 
fence of  exporting  monc\  out  of  Scotland  to  purchase  benefices 
at  Rome,  and  was  prohibited  by  several  old  acts  of  Parliament. 
See  1420,  c.  81,  15U7,  c  8,  Aeta.  l'arl.  vol.  iii.  p.  14. 

BARATRY  of  manners,  is  gross  fraud  on  the  part  of  the 
master  or  mariners,  tending  to  their  own  benefit  and  to  the 
prejudice  of  the  owners  of  the  ship.  See  Belts  Com.  vol.  i. 
p.  658,  4th  Edifc. 

BARGAIN,  is  a  consensual  contract  or  agreement,  and  is 
generally  used  to  signify  such  contracts  a*  may  be  completed 
without  the  intervention  of  writing,  e.  g.  sales  of  moveables, 
locations,  &c.  By  the  stat.  16G9,  c.  9,  such  bargains,  which 
are  proveable  by  witnesses,  prcscril>e  in  five  years  after  the 
bargain.  In  re  mcrcatoria,  bargains  of  great  importance  may 
be  proved  by  letters  of  correspondence,  or  even  by  less  formal 
writings.    Sec  Belts  Com.  vol.  i.  p.  248,  4th  Ldit. 

BARRENNESS,  see  Sterility. 

BARQN,  in  its  more  ordinary  acceptation,  is  the  degree  of 
nobility  next  to  a  viscount.  But  anciently,  in  Scotland,  all 
those  vassals  who  held  their  lands  immediately  of  the  Crown 
were  termed  Barons.  When  titles  of  nobility  were  conferred 
on  barons,  they  were  called  the  greater  barons ;  but  both  the 
greater  and  the  lesser  *at  indiscriminately  in  the  Scots  Parlia- 
ment until  1427,  when,  by  the  act  102  of  that  year,  the  at- 
tendance of  the  lesser  barons  was  dispensed  with,  on  condition 
of  their  sending  representatives  from  each  county,  to  be  called 
"  commissioners  if  the  sehlrc?  The  act  1457,  c.  75,  renews 
the  leave  of  absence;  and  the  act  1503.  c.  78,  extend*  it  to 
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all  barons  whose  valuation  is  under  100  merles  new  extent. 
Leave  of  absence  from  Parliament  was  ut  that  time  a  privilege 
which  the  .lesser  barons  enjoyed,  but  it  was  optional  to  them 
to  use  it  or  not ;  and,  at  last,  from  their  almost  total  failure  to 
attend,  an  opinion  prevailed  that  they  had  no  right  to  sit  iu 
Parliament,  unless  when  elected  com  miss  loners  of  the  shire, 
under  the  act  1 127,  c  102.  Ersk.  B.  L  tit.  iii.  §  3  and  4. 
When  a  seat  in  Parliament  became  an  object  of  ambition,  it 
was  necessary  to  settle  this  question ;  and  the.  statutes  1587, 
c.  114,  1CGK  c.  j:>,  and,  lastly,  HiMl,  c  £1.  introduced  the 
plan  of  representation  on  which  the  election  law  of  Scotland  is 
founded.    See  Election  Law. 

But  although  every  person  holding  of  the  Crown  came  under 
one  or  other  of  the  above  denominations  of  greater  or  lesser 
barous,  yet,  to  constitute  a  baron  in  the  strict  law  sense  of  the 
word,  his  lands  must  have  been  erected,  or  at  least  confirmed, 
by  the  King  hi  libitum  haroniam  :  And  such  a  baron  had  a 
jurisdiction  both  civil  and  criminal,  which  he  might  have 
exercised  either  in  his  own  person,  or  by  his  bailie,  lint  thi* 
jurisdiction  was,  by  l20  Geo.  II.  c.  13,  reduced  to  the  right  of 
recovering  from  his  vassals  and  tenants  the  feu-duties  and  rente 
of  the  land,  and  compelling  them  to  perform  the  services  to 
which  they  may  be  bound,  and  to  the  right  of  deciding  m  civil 
questions  v.  here  the  debt  or  damage  does  not  exceed  40s.; 
and  beyond  this  his  civil  jurisdiction  caimot  be  prorogated. 
The  criminal  jurisdiction  of  the  baron  is,  by  the  same  statute, 
limited  to  assaults,  batteries,  and  smaller  offences,  whieh  may 
be  punished  by  a  line  nut  exceeding  °AU.  \  L  W  here  a  line  is 
inflicted,  it  is  to  be  recovered  by  poindings,  in  default  of  goods, 
by  one  mouth's  imprisonment  at  farthest.  But  this  jurisdiction 
is  put  under  so  many  regulations  and  restrictions,  that  it  is 
seldom,  if  ever,  exercised  by  the  baron.  The  act  iiO  Geo.  II. 
farther  provides,  that  no  future  charter  of  erection  of  a  barony 
shall  convey  any  higher  jurisdiction  than  for  recovering  the 
rents  of  lands,  multures,  and  mill  services  :  An  exception  has, 
however,  been  made  to  this  by  a  late  statute,  IS5  Geo.  HI.  c. 
]<>L>,  by  which  the  King  is  authorised  to  erect  free  and  i\u 

Vt"   1-  G 


98 


BAB.  BAS 


dependent  burghs  of  barony  in  those  parts  of  the  sca-Coa«t  in 
which  ttic  fisheries  an-  carried  on  ;  the  magistrates  in  such 
burghs  are  t«»  oxcreise  the  power  of  justices  cumulatively  with 
the  justices  of  the  county. — Er.sk.  B.  i.  tit.  1,  §  &5,  et  acq. 

BARON  OK  KXCIIKQl'ER;  the  judges  of  the  Court 
of  Exchequer  are  termed  Barons  of  Exchequer.  Sec  Ex- 
.  ijucr. 

BARONET,  I  dignity  <»r  degree  «>f  honour  next  after  Ko- 
H'ii's  having  precedency  of  all  knights  excepting  knights  ban- 
neYCtS,  created  by  the  King  under  the  royal  standard. 

BARONY,  is  the  territory  over  which  t'.ic  rights  of  lwtrony 
extends  ;  it  also  signilies  the  right  itself.  The  right  of  barony 
can  be  conferred  only  by  the  King,  and  cannot  be  transmitted 
by  the  baron  to  be  held  base  of  himself.  "Where  it  is  trans- 
mitted, it  must  be  by  a  public  holding,  which  enables  the  di«- 
poncc  to  renew  the  title  from  the  Crown  by  resignation  or  con- 
firmation, and  so  come  into  the  place  of  the  dispoiier. 

The  right  of  barony  also  incorporates  the  whole  parts  of 
which  the  barony  consists,  so  that  a  conveyance  of  the  barony, 
in  general  terms,  carries  every  part  and  parcel  of  the  barony, 
though  not  named,  and  ever)'  right  connected  with  a  barony, 
though  these  rights  be  not  expressed.  One  effect  of  the  right 
of  barony  is  to  unite  the  whole  separate  subjects  of  which  the 
barony  consists,  so  that  one  None,  taken  on  any  one  part  of 
the  barony,  carries  the  whole  ;  and  whereas  the  clause  of  union 
unites  only  lands  which  are  locally  discontiguous,  the  effect 
of  barony  is  to  unite  lands  though  flowing  from  different  su- 
periors, or  held  by  different  tenures,  as  well  as  where  the  sub- 
jects are  discontiguous  by  situation.  By  the  act  1595,  c.  93, 
it  is  provided)  that  the  inhabitants  of  all  barony  lands  shall  be 
amenable  to  the  eonrts  within  whose  jurisdiction  the  lands  are 
situated.    See  Huron. 

BASE  RIGHTS*  Where  a  person  dispones  feudal  pro- 
perty to  be  held  under  himself,  instead  of  under  his  superior, 
the  right  which  the  disponee  thus  acquires,  is  called  a  base 
right.  In  the  original  charter,  the  lands  are  disponed  to  the 
receiver,  to  be  held  by  him  of  the  grantcr  either  in  feu  or  in 
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blench,  (for  there  is  no  other  species  of  holding  in  modern 
conveyancing).  In  the  feu-holding,  a  feu-duty  or  annual  pay- 
ment in  money  or  victual  is  given.  In  the  blench  holding,  an 
elusory  duty,  as  a  penny  Scots  money,  &c<  ifl  provided  as  an 
acknowledgment  of  superiority.  Where  lauds  are  given  out 
on  cither  of  these  holdings,  the  charter  expresses  the  subject, 
the  (lisponcc  or  vassal,  the  holding,  the  nature  of  the  warran- 
dice undertaken  by  the  granter ;  it  assigns  the  rents  to  the 
disponoc,  and  contains  an  order  on  the  grantcf  s  baitic  to  give 
infeftment  to  the  vassal.  This  is  the  base  right,  by  which,  in 
modern  conveyancing,  a  subinfeudation  is  made  ;  the  grautcr 
remains  vassal  to  his  own  superior,  and  the  subinfeudation 
makes  not  the  slightest  change  on  the  titles  he  holds  from  his 
superior-  Thus,  suppose  A  to  bold  of  the  Crown  blench,  and 
that  he  suhfeus  bis  lands  to  B,  to  be  held  in  feu,  A  is  the 
vassal  of  the  Crown,  and  B  is  the  sub  vassal  in  the  lands.  H, 
the  sub  vassal,  has  thus  pwo  superiors ;  A,  from  whom  he  de~ 
rives  bis  right,  who  is  his  immediate  superior,  and  the  Crown 
which  is  his  mediate  superior.  The  right  in  A  is  termed  the  do- 
minium directum,  in  reference  to  B's  right  over  the  property  ; 
and  B's  the  dominium  ufdc,  or  property.  As  right  is  termed 
a  public  one ;  B's  a  base  or  subaltern  right.  These  two  rights 
stand  on  different  sets  of  titles,  entirely  unconnected  with  each 
other.  A's  title  stands  on  his  Crown  charter  and  sasine  ;  B's 
on  his  base  right.  The  base  right  in  favour  of  B  can  never 
be  confirmed  by  the  Crown*  to  the  effect  of  making  B  hold  of 
the  Crown ;  this  would  lie  to  deprive  A  of  his  subvassal  age, 
which  no  act  of  the  Crown  or  of  B  can  accomplish.  Former- 
ly, when  the  casualty  of  recognition  existed,  by  which  the 
whole  land,  on  the  acts  of  the  immediate  superior,  (that  is  of 
A,  in  the  case  supposed)  might  have  reeognosced,  it  was  com- 
mon for  a  subvassal  to  take  a  confirmation  from  his  mediate 
superior,  because  the  confirmation,  though  it  did  not  make  the 
subvassal  hold  of  his  mediate  superior,  freed  him  from  the  con- 
sequences of  this  casualty ;  but  now  that  ward-holding  is  abo- 
lished, the  necessity  of  this  measure  13  at  an  end,  and  a  con- 
firmation of  this  kind  is  not  sought  for.    The  only  confirm*- 
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tion  in  modern  practice  is  the  confirmation  of  a  right  given  to 
a  purchaser  to  be  held  of  the  seller's  superior,  which  will  Iw 
explained  in  D tiling  of  the  purchaser's  title,  and  under  the 
terms  Disposition  and  Public  Right.     See  also  Charier. 

It  tfcttt  oftvfotlfc,  that  the  base  right  is  a  charter  in  favour 
of  a  sub  vassal,  either  in  feu  or  blench  ;  but  the  modem  dis- 
position to  a  purchaser,  from  consideration*  of  expediency, 
gives  the  dnpoBfee  the  alternative  either  of  a  public  or  a  base 
ludoin^;  and  infeftment  taken  on  the  precept  of  sasine  in  such 
a  disposition  constitutes  a  complete  base  right,  which  may  1* 
afterward-  rendered  public  by  a  charter  of  confirmation  from 
the  disponed  superior.     See  Disposition. 

BASTARD,  a  child  born  of  a  woman  who  was  not  married 
to  the  father  at  the  time  of  conception,  and  who  was  never 
thereafter  married  to  him.  Bastards  are  termed  illegitimate 
children,  in  contradistinction  to  legitimate  or  lawful  children 
bom  in  lawful  wedlock.  But,  although  the  act  1(>(K),  c.  520, 
declares,  that  a  marriage  contracted  after  a  divorce  for  adul- 
tery between  the  divorced  person  and  the  paramour  is  unlaw- 
fill,  and  that  the  i<  ue  are  incapable  of  succeeding  to  their 
parents  it  would  seem  that  such  children  are  not  to  l>c  regard- 
ed as  illegitimate  or  bayards    Stair,  B.  iii.  tit.  3,  §  4& 

EtaK  B.  i.  tit.  (>.  j$  51. 

A  bastard  can  have  no  hein  except  of  his  own  body,  be- 
cause succession  is- through  the  father  only,  and  bastards  have 
no  lawful  fatlier.  Stair,  ib.  {<  4  k  On  the  failure  of  heirs  of 
a  bastard's  body,  the  King  succeeds  as  ultimas  hares.  But 
although  a.  bastard  cannot  Succeed  as  heir  or  executor  either  to 
his  lather  or  mother,  he  may  succeed  by  destination  ;  he  may 
also  dispose  of  bio  own  estate,  heritable  or  moveable,  by  a  deed 
inter  vivos  ■  ami  he  may  even  settle  his  heritable  estate  on 
any  person  he  pleases  by  a  destination  which  is  not  to  take 
eflbct  until  after  his  death.  But  if  he  have  no  lawful  children 
of  his  own  body,  he  can  neither  dispose  of  his  heritable  or 
moveable  estate  en  death  bed,  nor  can  he  make  a  testament  to 
the  prejudice  of  the  Crown's  right.  Where  he  has  lawful 
i».ue.  hpwevcfj  he  may  make  a  testament  cither  in  their  £ 
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vour  or  in  favour  of  a  stranger  ;  for  the  King,  being  excluded 
by  the  mere  existence  of  such  issue,  has  BO  inti  n  st  to  chal- 
lenge any  destination  of  the  bastard's  [WyClljf  which  he  may 
think  proper  to  make.  The  widow  of  a  bastard,  whether 
there  he  issue  or  not,  enjoys  her  legal  rights  of  t<  rce  and  jp$ 
reRcke;  and  creditors  are  entitled  to  use  the  ordinary  iBB? 
gence  for  Attaching  tlii*  heritable  or  moveable  estate  of  a  bas- 
tard, both  before  and  after  bis  death.  See  Stair,  ib.  $*fj& 
R  iii.  tit.  10,  §  5,  ti  seq.  As  to  the  legitimation  of  bas- 
tards, and  its  effects,  see  Legitimation. 

BASTARD,  ALIMENT  OF.  The  aliment  of  illegiti- 
mate children  is  a  joint  burden  upon  both  parents.  The  mo- 
tber  is  entitled  to  the  cu-iody  of  the  eliild,  And  the  father  || 
bound  to  contribute  his  proportion  of  the  expense;  and,  if 
neither  the  mother  nor  father  can  support  the  child,  it  n.u-t 
be  supported  by  the  parish.  The  period  for  which  the  mother 
is  entitled  to  the  eustody  of  the  child  does  not  appear  to  bo 
precisely  fixed;  and,  by  decisions  of  the  Court,  it  has  varied 
from  seven  to  fourteen  years.  ErsL.  11.  i.  tit.  (i.  $  o(\. — Afar. 
DicL  \VZ.  ft  st  (j.  and  p.  11,080.  .Neither  doe-  it  appear  to 
l>c  settled  whether  or  not,  after  the  period  of  the  mother's  CO* 
tody  of  the  child  ceases,  the  father  is  entitled  to  insist  on  tak- 
ing the  ehild  from  the  mother.     In  the  ease  of  Goadby  against 

M-Caudv,  7th  duly  1815,  Fac<  Coll.  the  mother  me  preferred 
to  the  custody  of  a  child  of  thirteen  years  of  age,  in  competi- 
tion with  the  relations  of  the  deceased  father.  As  to  ihv  quan- 
tum of  aliment  awarded  again  t  the  father,  it  has  varied  of  late 
from  LA  to  L.10  a  year,  according  to  the  rank  of  the  parties ; 
in  general,  the  award  against  artizans  is  from  L.  t  to  L.Gaycar, 
and,  where  the  father  is  of  a  higher  rank  of  life,  L.10  a  year  is 
generally  given.  It  is  payable  quarterly  by  advance,  and  is 
continued  until  the  child  can  earn  its  bread.  On  the  insolvency 
of  the  father  of  an  illegitimate  child,  the  mother's  elaim  for  ali- 
ment to  the  ehild  gives  her  u  ju.s  arditi,  which  entitles  her  to 
rank  for  the  aliment  on  the  bankrupt  estate  ;  in  which  respect 
she  has  an  advantage  over  the  mother  of  a  lawful  child,  who, 
having  united  her  fortunes  and  those  of  her  children  with  tin- 
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father,  must  follow  his  fate,  and,  independently  of  special  con- 
tract, has  no  All  rrrd'tt'  entitling  her  or  her  children  to  rank 
for  their  leg*]  provisions  in  ca«c  of  insolvency  ;  DeWs  Com.  vol. 
i.  p.  £40,  hh  edit  It  may  he  ohserved  here,  that  a  debtor 
who  has  k  en  fagnitontid  for  the  aliment  of  a  bastard  child  is 
not  entitled  to  the  flWffa    lb,  vol.  ii.  p.  575. 

BASTARDY,  GIFT  OF,  Is  a  gift  from  the  Crown  of  the 
heritable  or  Moveable  effect  of  a  bastard  who  has  died  without 
lawful  issue,  and  without  having  disposed  of  his  property  in 
1'h'oy  pouxtic.  By  thi>  deed  the  King  gives-,  grants,  and  dis- 
pones to  the  donatory,  the  bastard's  estate  and  effects,  with 
power  to  institute  an  action  of  declarator  of  the  bastardy,  which 
is  nc-cssary  to  entitle  the  donatory  to  take  the  benefit  of  the 
gift.    See  Jund.  Shilc*.  vol.  i.  p.  4(31  and  504,  2d  edit.  See 

BASTARDY,  DECLARATOR  OF,  is  an  action  in- 
stituteu  in  the  (  ourt  of  Session  by  the  donatory  in  a  gift  of 
bastardy,  tat  having  it  declared  that  the  lands  or  effects  which 
belonged  to  the  deceased  bastard,  belong  to  the  donatory  in 
virtue  of  the  gift  from  the  Crown.  The  defender  called  in  this 
action,  the  person  who,  had  the  bastard  been  a  lawful  child, 
would  have  succeeded  to  him.  If  the  bastard's  heritable  estate 
has  ken  held  immediately  of  the  Crown,  the  property  and 
Superiority  are  consolidated,  and  it  is  unnecessary  to  bring  an 
action  of  declarator  of  bastardy,  unless  a  donatory  has  been 
named.  But  where  the  bastard's  lands  are  held  of  a  subject, 
the  King,  who  cannot  be  vassal  to  his  own  subject,  always 
names  a  donatory,  who,  in  order  to  complete  hi*  title,  must 
obtain  a  decree  of  declarator  of  bastardy.  See  Stuir,  b.  iii. 
tit.  ;>.  $  68  ;  and  Jurul.  .S'/y«  ,s\  vol.  ii.  p.  114,  first  edit. 

BASTON,  a  staff  or  baton.  This  is  the  proper  symbol  of 
resignation,  though  a  pen  has,  by  immemorial  custom,  been 
made  use  of  as  the  symlnd  in  the  act  of  resignation. 

BATTERY  PENDENTE  LITE  is  the  offence  of  as- 
saulting  an  adversary  in  a  law-suit,  during  the  dependence  of 
the  suit.  Thi  words  of  the  act  are,  11  who  shall  wound  to  the 
ff  effusion  of  blood,  or  otherwise  to  invade  one  of  them  another."" 
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It  may  be  committed  by  cither  of  the  parties  at  any  time  l»c- 
twecu  the  date  of  executing  the  summons  and  tlie  tinal  termi- 
nation of  the  process  by  the  execution  of  diligence  for  en- 
forcing the  decree  of  the  court.  It  is  suHicient  to  render  a 
party  guilty  of  tlie  crime  that  he  has  been  accessory  to  the  at- 
tack. There  axe  two  statutes,  lohl,  c.  l:iS.  an<I  U9  V,  c.  t}d9 
which  declare  the  punishment  of  the  crime  to  consist  in  the 
loss  of  the  cause  ;  that  is,  the  pursuer,  when  he  offends,  lotei 
the  sum  pursued  for;  and  the  defender,  when  the  offence  has 
In  en  committed  by  him,  is  condemned  in  terms  of  the  conclu- 
sions of  the  libel.  This  offence  may  be  tried  either  directly  be- 
fore the  proper  criminal  court,  or  incidentally  by  petition  and 
complaint  in  the  court  in  which  the  principal  cause  depend*.  - 
and  the  cases,  l\h.  g%  17M.  Gordon,  Mar.  p.  LJ7S,  and  Teh. 
20.  1789,  fowler,  Mor.  ih.  prove  that  the  old  acts  of  l\uiu- 
mcnt  on  the  subject,  are  held  to  be  still  in  force,  bee  also 
Annan  against  Ross,  kh  March  1790,  Mar.  p.  1  ;370- 

HKASTS,  WILD  ;  the  right  to  wild  beasts,  or  to  fowls  or 
fishes,  is  acquired  by  occupancy,  unless  they  have  been  previ- 
ously deprived  of  their  natural  liberty,  as  by  inclosing  (h  er  in 
a  park,  fishes  in  a  pond,  or  birds  in  an  aviary  ;  but  when,  by 
any  accident,  they  have  regained  their  natural  liberty,  and  the 
former  proprietor  has  given  over  his  pursuit  of  them,  the  right 
to  thon  may,  as  l>efore,  be  acquired  by  occupancy.  Domestic 
animals,  although  they  should  stray,  still  remain  the  property 
of  their  original  owner.    En>k.  b.  ii.  tit.  1,  §  10. 

BKAT1NG  OF  JUDGES.  To  beat,  strike,  or  insult 
any  Judge  siting  in  judgment,  or  on  account  of  his  judicial 
proceedings,  seems  to  be  a  capital  offcuce,  1593,  c.  178,  10*00. 
c  4.  Threats  of  violence  used  to  a  judge  on  account  of  big 
conduct  in  that  capacity,  will  subject  the  otlender  to  an  arbi- 
trary punishment.  Hume,  vol.  i.  p.  599,  ti  seq.  Mr  Erskine 
includes,  under  this  crime,  all  offences  against  the  law  or  its 
execution,  c.  g.  deforcement  of  messengers,  breach  of  arrest- 
ment, battery  pendente  lite.  Knk.  H.  iv.  tit.  4,  §  3°,.  See 
Deforcement,  Breaeh  of  Arrestment,  and  Battery  PcndcvU 
Lite 
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BEES.  By  the  Roman  law,  a  swarm  of  bees  which  alight- 
ed  on  the  grounds  of  another,  and  was  by  him  inclosed  in  a 
new  hive,  heeamc  his  property.  The  bees  were  considered  as 
having  acquired  their  natural  liberty,  and  so  to  have  become  a 
fair  object  of  acquisition.  Mr  Krskinc  states  this  doctrine  as 
if  it  had  been  adopted  in  the  law  of  Scotland.    Kr.sk.  B.  ii.  tit. 

BEGGAR&  There  are  many  severe  statutes  against  lieg- 
gars  and  vagalnmds  ;  thus,  1  1-524,  c.  452.  15525,  c.  5252.  1579,  c. 
74.  15952,  c.  147.  1597,  e.  2G8 ;  and  the  whole  acts  against 
beggXM  and  vagrants  are  renewed  and  ratified  by  the  act  10*98, 
c.  521.  vol.  i.  ]>.  47'3.    See  Vagabonds. 

hKIIAVIOrit  As  UY.UX,  or  p-ttin  pro  hwrah>,  is  a 
passive  title  by  which  an  heir,  by  intromission  with  his  ances- 
tor's heritage,  incur-  a  universal  liability  for  his  debts  and 
obligations.  This  passive  title  was  introduced  into  the  law  of 
Scotland  as  early  as  the  institution  of  the  College  of  Justice, 
tor  the  purpose,  it  would  appear,  of  checking  the  frauds  to 
which  creditors  were  exposed  under  the  more  ancient  law,  ac- 
eording  to  which  the  heir  was  liable  to  the  extent  of  his  actual 
intromissio ns  only.    Stair,  B.  iii.  tit.  0,  §  1.    Ersk.  B.  hi. 

tit.  s,  $  8& 

The  passive  title  of  gest'to  pro  ha  rcd<-  is  incurred,  1.  By 
the  heirs  immixing  with  the  heritable  subjects  of  the  ancestor, 
letting  tacks,  &c.  o.  By  intromiting  with  heirship  move- 
ables,  which,  in  questions  of  succession,  are  reckoned  heritage. 
:i.  By  intermeddling  with  the  title-deeds  of  the  ancestor  s  heri- 
table estate  in  such  a  manner  as  to  give  rise  to  a  reasonable 
presumption  that  he  intends  to  represent  him.  4.  By  the 
heir's  making  over  to  a  third  party  any  part  of  the  ancestor's 
heritable  estate,  or  by  granting  discharges  to  any  of  the  ances- 
tor's debtors.  But  the  simple  renunciation  by  the  heir  of  all 
claim  to  the  succession  in  favour  of  the  heir-male  or  of  provi- 
sion, even  for  a  valuable  consideration,  infers  no  passive  title, 
because  creditors  me  not  hurt  by  such  a  renunciation.  5. 
The  passive  title  ofgt&tfo  pro  ha  rule  is  incurred  under  the 
act  Ui95,  c  52  fc,  if  the  heir,  without  service  or  entry  as  heir, 
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shall  k»  cither  enter  to  possess  his  predecessor's  estate,  or  any 
il  part  thereof,  or  shall  purchase,"  cither  hy  himself  or  l>y 
means  of  mother  person  for  his  behoof,  any  right  to  his  pre- 
decessor's estate,  or  any  legal  diligence  or  other  right  all'ecting 
the  estate,  redeemable  or  irredeemable,  except  as  highest  bid- 
der at  a  judicial  sale.  Rut,  in  construing  this  clause  of  the 
statute,  it  has  been  held,  in  opposition  to  the  opinion  of  1>- 
skinc,  that  the  mere  purchase  hy  the  heir  of  a  debt  affecting 
the  ancestor's  estate,  will  not  subject  the  heir,  unless  he  /;o.s.vr.s.? 
in  virtue  of  the  ri^lit  so  purchased,  Clelland  r.  Campbell, 
10th  June  1796,  Mar.  p.  97#).  In  this  case,  however,  al- 
though the  point  was  fully  discussed,  it  was  not  at  the  instance 
of  creditors.    See  Krsh  .  1*.  iii.  tit.  S,  §  Ho. 

It  may  be  remarked  in  general,  with  regard  to  this  passive 
title,  that  the  question,  whether  or  not  it  has  been  incurred, 
will  depend  a  good  deal  upon  circumstances ;  and,  as  its  con- 
sequences may  be  highly  penal,  it  would  seem  that,  where  the 
intromission  has  been  inconsiderable,  and  where  there  has  been 
evidently  no  intention  of  defrauding  creditors,  the  heir  will  be 
relieved  from  the  effects  of  his  intromission.  Kr.sk.  \h.  $  Mi, 
and  Case*  iu  Notes.  Stair,  13.  iii.  tit.  6,  §  4.  The  Court 
has  even  authorised  an  actual  service  as  heir  to  be  set  a>ide  in 
order  to  free  the  heir  from  this  passive  title.  Ayton,  7th  July 
1784,  Mot.  p.  078& 

BBNEFICE,  a  church  living.  Prior  to  the  Reformation, 
benefice!  were  of  two  kinds;  they  consisted  either  of  lands  or 
tenuis;  the  former  were  called  the  temporality,  the  latter  the 
spirituality  of  benefices.  In  consequence  of  the  Reformation, 
James  VI.  considered  himself  proprietor  of  all  the  church 
lands,  and  erected  several  abbacies  and  priories  into  temporal 
lordships. — Those  to  whom  he  gave  these  grants  were  termed 
lords  of  erection,  or  titulars,  as  having  a  title  to  the  erected 
benefices. 

On  the  abolition  of  popery,  when  the  property  of  ahbies  and 
priories  came  into  the  hands  of  ti la  Crown,  there  were  supcrin- 
tendants  who  supplied,  in  some  measure,  the  place  of  bishops  ; 
till  at  last,  in  1-372,  the  titles  of  bishop  end  archbishop  were  in- 
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troduccd,  and  bestowed  on  those  clergymen  who  should  in  future 
l>c  ordained  members  of  cathedral  churches.  Uy  1502,  e.  116, 
prcsbyterian  church  government  was  establislicd  by  hi rk  sessions 
presbyteries,  provincial  synods,  and  general  assemblies.  Ry 
1606,  c.  5?,  bishops  were  restored  to  all  the  rights  competent 
to  them,  consistently  with  the  Reformation.  1  !pi>copacy,  thus 
established,  continued  till  Ki;>S,  when  presbytery  Was  a  second 
time  introduced.  Ry  1662,  c.  1.  presbytery  was  again  displaced 
by  prelacy  ;  and  at  last,  by  1680,  &  ttd  1600,  c.  5,  presby- 
tery was  finally  established. 

In  1587,  it  was  found  necessary  to  put  a  stop  to  the  erec- 
tions of  those  temporal  lordships  out  of  the  property  of  the 
ehurch  ;  and,  by  the  act  15S7,  c.  20,  all  church  lands,  whether 
belonging  to  bishops,  abbot-,  or  other  lK-ncficiarie, ,  were  an- 
nexed to  the  Crown,  to  remain  for  ever  unalienable,  excepting 
therefrom  the  hi  ll  lllif  pi  ft  thill  J  erected,  lands  made  over  to 
hospitals,  benefices  vested  in  laymen  before  the  Reformation, 
and,  laatlv,  the  manses  and  glebes  which  Mongcd  to  popish 
churchmen.  Rut  the  King  continuing  to  make  further  erec- 
tions, the  statute  1501?  ft  1~1>  declared  all  erections  made  pos- 
terior to  1587  void. 

The  restoration  of  bishops  rendered  it  necessary  to  rescind 
the  act  of  annexation  1587,  in  so  far  as  related  to  the  benefi- 
ces belonging  to  the  bishops  chapters.  The  rc-cstablishment 
of  presbytery,  in  1600,  returned  tin  se  benefices  into  the  hands 
of  the  Crown  ;  and  the  act  1600,  c.  520,  declares  all  such  lauds 
to  be  held  of  the  Crown.  Rut  this  property  being  at  the  dis- 
]x>sal  of  the  Crown,  considerable  donations  have  been  made  to 
universities  and  other  public  uses ;  and  from  this  fund  pensions 
are  often  given. 

In  one  concentrated  view,  then,  it  will  he  observed,  that 
the  abbacies  and  priories,  and  even  bishoprics,  were  erected 
into  temporal  lordships,  the  proprietors  of  which  received  the 
titles  of  lords  of  ere  :  ti<m,  titulars,  or  commendators  ;  and  that 
the  property  which  formerly  belonged  to  the  bishops  and  their 
chapters  was,  to  a  considerable  extent,  brought  back  into  the 
hands  of  the  Crown,  by  the  restoration  of  episcopacy,  aud  its 
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subsequent  abolition.  It  happened  that  the  lords  of  erection, 
and  other  lay  proprietors  of  church  lands,  exercised  the  same 
rights  in  drawing  the  teind  which  had  formerly  been  exercised 
by  the  clergy  ;  when  fortunately  this  state  of  matters  was  put 
an  end  to  by  the  decrees  arbitral  pronounced  by  Charles  I.  on 
the  surrender  of  tithes.  This  surrender  or  submission  was  the 
result  of  a  revocation  made  by  the  King,  and  of  a  reduction 
proceeding  thereon,  of  all  erections  whether  made  lieforc  or 
after  the  act  of  annexation  1587.  It  was  chiefly  intended  to 
provide  the  parochial  clergy  in  proper  stipends  out  of  the  tithes, 
and  to  put  an  end  to  the  hardships  arising  from  the  drawing  of 
tithes. 

The  decrees  declare  the  Kings  right  to  the  superiorities  of 
erection.  1000  merks  were  to  be  given  by  the  King  to  the 
lords  of  erection  for  each  chaldcr  of  feu-farm,  and  for  each  100 
mcrks  of  feu-duty  or  other  constant  rent ;  and  in  the  mean 
time  the  feu-duties  were  to  be  retained.  By  1690,  c.  29,  all 
these  superiorities  are  declared  to  belong  to  the  Crown ;  and, 
by  1707,  c.  11,  the  power  of  redeeming  the  feu-duties  was  re- 
nounced. The  tithes  arc,  by  the  decree  arbitral,  allowed  to  be 
valued,  and  the  proprietor  to  be  thereafter  at  liberty  to  dispose 
of  his  crop  on  paying  the  annual  value  of  the  tithe.  The  pro- 
prietor is  farther  entitled  to  purchase  his  tithes  at  nine  yean 
purchase. 

Besides  the  right  of  superiority  of  the  lands  possessed  by 
the  lords  of  erection,  the  King  was  found  entitled  to  6  per 
cent,  out  of  the  tithes  of  the  erected  benefices  ;  and  this  right 
was  ratified  by  the  act  1688,  c.  lo.  It  was  drawn  until  1674, 
at  which  time  it  was  suspended  by  an  order  from  the  Crown, 
and  has  not  since  been  demanded. 

The  spirituality  of  benefices,  or  the  tithes,  will  be  after- 
wards explained.    (See  Tithes.) 

BENEFICIUM  CEDENDA RUM  ACTIONUM.  This 
was  a  right  conferred  by  the  Roman  law,  whereby  a  co-cau- 
tioner, who  had  paid  the  debt  for  the  principal  debtor,  was  en- 
titled to  compel  the  creditor  to  assign  his  right  of  action 
pgihttt  the  other  co-cautioners,  so  as  to  enable  the  cautioner 
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■wjio  paid  to  operate  his  relief  from  those  who  were  bound  along 
Tvith  him.  By  the  Sceta  law.  ■  eo^ceatioaer,  who  has  paid,  has 

an  action  of  relief,  without  the  necessity  of  any  Mich  convey- 
ance from  the  creditor  In  the  practice  in  Scotland,  the  ca- 
tholic creditor,  who  has  security  extending  over  several  sul>- 
jeet*,  must,  if  lie  draws  his  payment  from  one  subject  only, 
o»iiwy  ln«,  H-einity  to  the  other  creditors  on  that  subject,  to 
the  elfect  of  enabling  tliein  to  draw  from  the  other  subjects 
over  which  the  security  extend-,  so  as  in  the  end  to  make  the 
catholic  debt  rank  proportionally  on  all  the  subjects  over  which 
the  security  e\tend<.     (See  CotkoltC  Creditor.) 

BEN  EMCIUM  IH\  E  N  TA  ail,  ia  a  privilege  enjoyed  hy 

an  heir  in  heritage,  who  is  doubtful  whether  his  predecessor* 
rstate  l)e  sufficient  to  pay  his  debts.  This  privilege  was  bor- 
rowed from  the  Roman  law.  and  introduced  into  the  law  of 
Scotland  by  the  act  1695,  c.  £4,  by  which  statute  an  apparent 
Jieir  is  permitte  d  to  enter  to  his  predecessor  cum  btncfiaQ 
inventatiif  or  upon  inventory,  according  to  the  practice  in 
moveable  succession.  The  elfect  of  entering  in  this  way  is, 
that  the  heir  become*  liable  for  his  predecessori  debts  and 
ilceds  to  the  value  of  t  1m*  heritage  given  up  in  the  inventory 
only,  and  no  farther.  The  statute  allows  the  heir  the  annus 
thiihtraim',,  and  retires  him  within  tlie  year  to  make  ii]>  and 
exhibit  upon  oath  a  full  and  particular  inventory  of  "  all  lands, 
\*  houses,  inntialrents,  or  other  heritable  subjects,"  to  which  he 
c-  n.ijy,  or  pretends  to  succeed:"  Which  inventory  must  be 
regularly  subscribed  In  fore  witnesses,  and  given  in  to  the  -lic- 
'  llf  clerk  of  the  county  where  the  heritage  is  situated,  or,  if  the 
defunct  hud  no  land*  or  heritage  requiring  susinc,  to  the  shc- 
Tifl-clerk  »)f  the  comity  when' the  delimit  died.  Tim  inven- 
tory thus  given  in,  must  be  subscribed  by  the  sheriff  and  the 
clerk  of  the  court,  end  recorded  in  the  sheriff  court  books,  from 
which  extracts  of  the  inventory  are  to  be  obtained,  and  within 
40  days  after  the  expirati<  n  of  the  year  and  day  from  the  de- 
funct's death  ;  the  extract  of  the  inventory  must  be  recorded 
in  the  books  of  Council  and  Session,  in  the  particular  register 
kept  for  the  purpose.    Where  any  part  of  the  defunct's  hei  i- 
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tabic  e-tate  has  -born  accidentally,  and  without  fraud,  omitted 
in  the  inventory,  the  omission  may  be  supplied  by  what  is 
called  an  eik,  or  addition  to  the  inventory,  which  must  be 
made  and  subscribed,  given  in,  and  recorded,  in  the  same 
manner  with  the  principal  inventory,  provided  such  eik  is  made 
within  40  days  ifWr  the  heir  come*  to  the  Knowledge  of  the 
OtBfBsioft.  By  intromiting  *ith  the  heritage  without  attending 
to  the  provisions  of  this  statute,  the  heir  will  incur  a  universal, 
responsibility  Tor  the  debts  of  the  defunct.  (See  lieloniour  nta 
Jit  jr.)  The  act  docs  not  require  the  heir  to  serve  within  this 
year.  If  the  inventory  be  given  in  and  recorded  within  tho 
statutory  period,  the  heir  may  serve  at  any  time  he  pleases  ; 
( Kr.sL:  B.  iii.  tit.  S,  §  08)  and  the  only  change  produced  in 
the  form  of  the  service  is.  that  the  heir  is  declared  to  be  served 
cum  bcnejie'io  invenfarii  The  inventory  and  service  may  be 
expede  by  a  factor  appointed  by  the  Court  of  Session  to  manage 
the  heritable  estate  of  the  defunct,  in  the  apparent  heir's  alx- 
xencc.  Baton,  Petitioner,  9tth  July  17N/5,  Foe.  Coll.  *  MoT. 
p.  H)7l.  See  as  to  the  form  tf  t&Vtjcmm  bene/icio  iuzrntrir'u. 
Jund.  Style*,  vol  i.  p.  ;J(>1,  2d  Edit 

BENEFICIUW  ( o.Ml'KTKNTl  K.    By  the  Roman 

law,  the  granter  of  a  gratuitous  obligation,  who  was  reduced 
to  indigence  before  fulfilling  his  obligation,  had  bencfiaurn 
lOt'ijHtt  nt'ur.  or  the  privilege  of  retaining  a  suflicienev  for  his 
own  subsistence.  The  Scots  law  confers  this  privilege  on  fa- 
thers and  grandfathers  against  their  children  and  grandchildren, 
even  although  the  effect  of  it  should  In?  to  reduce  the  children 
to  indigence  ;  but  it  does  not  extend  it  to  the  case  of  strang- 
ers, or  to  collateral  relations,  0r  even  to  the  case  of  a  brother 
against  a  sister ;  Ersk,  R  iv.  tit.  8.  |  S<).  See  *I0O  ffogg 
against  Hoggs,  tfOth  Nov.  IT  I!);  A'/'/A.  MoT.  p.  1  •'':)(),  and 
Hardies  against  Hardie.  Ist.IuK  L818.  Foe.  Col.  According 
to  Ersk'me,  (B.  iv.  tit  8  S  52 T - )  a  bankrupt  who  lias  obtained 
the  benefit  of  a  cess'io  btmorutu,  ami  who  afterwards  aeuuircs 
property,  baa  bcneflchtm  compcteut'ni\  but  ibis  doctrine  is  not 
sanctioned  by  any  reported  ease;  on  the  contrary,  it  has  been  held 
that  a  bankrupt,  in  such  circumstances,  has  not  bencfichim  com. 
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petcnti(c>  and  that  all  which  he  is  entitled  to  reserve  are  hi* 
working  tools  and  his  wearing  apparel.  Belts  Com.  vol.  ii.  p. 
577,  579,  1th  Edit  and  cases  there  cited. 

BKNEFK'IUM  DIVLSIONTS,  in  the  Roman  law,  wai 
an  equitable  privilege,  by  which  I  co-cautioner,  who  was  required 
to  pay  the  debt,  might  insist  that  the  creditor  should  make  the 
di-mand  on  him  only  pro  rata,  or  for  his  proportion  along  with 
the  other  solvent  cautioners.  By  the  law  of  Scotland,  a  co- 
cautioner  enjoys  this  privilege  when  he  is  bound  simply  as 
cautioner,  along  with  another,  for  the  principal  debtor :  But 
where  cautioners  bind  themselves  4-  conjunctly  and  severally^ 
with  and  for  the  principal  debtor,  the  benefit  of  division  is  of 
course  lost,  and  the  creditor  may  select  any  of  them  he  pleases, 
and  recover  the  whole  debt  from  him. — Stair,  B.  i.  tit.  17,  § 
12 ;  Er*k.  B.  iii.  tit.     $  CM. 

BENEFICIUM  OKD1NIS,  or  the  benefit  of  discussion. 
Both  by  the  Roman  law  and  by  the  law  of  Scotland,  a  cautioner, 
who  is  bound  simply  as  such,  may  insist,  before  paying  the 
debt,  that  the  principal  debtor  shall  be  discussed ;  that  is,  that 
the  debt  shall  not  only  be  demanded  from  him,  but  that  letters 
of  horning  for  the  debt  shall  lx?  executed  against  him,  and  the 
denunciation  recorded  ;  that  his  moveables  shall  be  attached 
by  poinding,  or  arrestment  and  furthcoming,  and  his  heritage 
by  adjudication.  Stair,  B.  i.  tit.  17,  §.  6*.  firsk.  B.  iii.  tit. 
13.  §  Gl. 

BENEFIT  OF  CLERGY,  in  the  criminal  law  of  Eng. 
land,  is  a  privilege  which  a  person  convicted  of  a  felony  (not 
excluded  from  the  benefit  of  clergy)  may  plead  in  arrest  of 
judgment  for  the  first  offence.  This  privilege  operates  as  a 
sort  of  statutory  pardon,  and  was  originally  confined  to  the 
clergy,  or  to  persons  in  holy  orders  ;  it  was  afterwards  extend- 
ed to  all  persons  who  could  read,  and  at  that  time  it  was  the 
practice,  on  the  conviction  of  a  felon  whose  crime  was  not  de- 
nied the  benefit  of  clergy,  to  present  him  with  a  book  in  which 
he  was  required  to  read,  and  on  the  proper  officer  pronouncing 
the  words  *•  legit  ut  dcrkua^  the  convicted  person  was  burnt 
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on  the  hand  and  discharged.  If  he  could  not  read,  he  suffer- 
ed the  statutory  punishment  for  his  crime.  By  the  .5  Anne,  c. 
(i,  the  benefit  of  clergy  was  extended  to  all  persons  convicted 
of  clergyable  offences,  whether  they  could  read  or  not ;  and  by 
the  same  statute,  and  several  subsequent  ones,  instead  of  burn, 
ing  on  the  hand,  a  discretionary  power  is  given  to  the  judge 
to  inflict  a  i>cciiniary  fine  or  imprisonment.  The  benefit  of 
clergy  is  now  allowed  in  all  felonies,  unless  it  bfl  taken  away  by 
express  words  in  the  statute  constituting  the  crime.  In  the 
more  enormous  capital  offences,  the  benefit  of  clergy  has  always, 
been  excluded ;  and  in  the  criminal  code  of  England,  there 
are  many  recent  enactments  treating  felonies  4»  without  benefit 
"  of  clergy  *  A  very  interesting  historical  account  of  the  ori. 
gin  of  this  privilege  will  be  found  in  Black.stoni\  B.  iv.  c.  28 
Sec  also  Tomltn.s  JJhtinnury. 

BERWK  K-UPON-TWEED.  This  town,  which  W*fl 
originally  part  of  the  kingdom  of  Scotland,  was  ceded  to  Eng- 
land by  Edwflrd  Baliol,  and  its  liberties  and  customs  as  an 
English  town  were  afterwards  conlirmed  by  Edward  IV.  and 
James  VI.  Although,  therefore,  it  has  some  local  peculiari 
ties  derived  from  the  ancient  laws  of  Scotland,  it  is  clearly  a 
part  of  England,  being  represented  by  burgesses  in  the  House 
of  Commons,  and  bound  by  all  acts  of  the  British  Parliament, 
whether  expressly  mentioned  or  not.  Sec  20  Geo.  II.  c.  42. 
Indictments  and  other  local  matters  in  the  town  of  Berwick 
may  Ik?  tried  by  a  jury  from  the  county  of  Northumberland. 
Black:  vol.  i.  p.  9!). 

BESTIALITY)  carnal  intercourse  with  the  lower  animals, 
is  a  crime  punishable  by  the  Scots  law  with  death.  The  at- 
tempt to  commit  the  crime  may  be  punished  arbitrarily  ; 
II tone >  vol.  i.  p.  46*5. 

BIGAMY,  is  the  contracting  of  a  second  marriage  during 
the  subsistence  of  a  former  one.  By  1551,  c.  19,  this  crime, 
whether  committed  by  the  man  or  the  woman,  is  punishable  with 
the  pains  of  perjury ;  these  are,  confiscation  of  goods,  impri- 
sonment, and  infamy.    Mr  Hume  seems  to  think  that,  in  or- 
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der  to  found  a  charge  of  bigamy,  both  marriage*  must  be  com- 
pleted by  forma]  celebration  ;  but  thi*  point  has  not  yet  been 
settled  by  any  precedent    flaunt)  vol.  i.  p.  455,  et  scg, 

HILL,  in  Scotch  judicial  proceedings,  is  tbe  name  given  to 
the  application  or  petition  to  the  Court  of  Session,  praying  the 
Court  to  authoriae  those  signet  letters  which  require  such  a 
warrant  to  pass  the  King's  signet.  See  Willi  of  Signet  Letters, 
BilL-CIumiber.  lYtitions  against  judgments  of  the  Court  or 
of  the  Lords  Ordinary,  and  in  general  all  applications  or  plead- 
inga  not  oidered  by  the  Court,  were  formerly  denominated  fo'Zfo, 
and  the  roll  in  which  such  petitions  arc  set  down  to  be  moved 
in  Court  is  still  called  the  roll  of  single  bill*.  See  Stair,  B. 
iv.  tit.  2.  §  12,  and  H.  iv.  tit.  40.  passim. 

BILL  Of  EXCHANGE.  This  document  is  defined  by 
Chitty,  in  his  Treatise  on  Hills  of  Exchange,  in  these  terms: 
tk  A  foreign  bill  of  exchange  is  an  open  letter  of  request  from 
"  one  person  to  another,  desiring,  or,  in  other  words,  autho* 
44  rising  that  person  to  pay  a  sum  of  money  therein  mentioned 
"  to  a  third  person,  and  is  consequently  an  assignment  to  the 
"  payee  of  a  debt  due  from  the  drawee  to  the  drawer." 

This  form  of  assignment  took  its  origin  entirely  from  the 
practice  of  merchants,  to  whose  transactions  it  is  peculiarly 
adapted.  The  facility  afforded  by  it  to  commercial  dealings, 
which,  among  merchants  residing  in  different  countries,  must 
have  been  greatly  incumbered  by  an  adherence  to  more  formal 
writings,  early  recommended  the  bill  of  exchange  to  the  atten- 
tion of  the  law  in  ev.ry  c<»unin  in  Kurope.  In  Scotland,  two 
objects  seem  to  have  been  principally  kept  in  view  in  the  regu- 
lations on  this  subject  In  the  first  place,  to  confer  upon 
bills  such  privileges  as  appeared  to  tit  them  for  that  course  of 
transactions  to  which  they  mere  meant  to  be  applied  And, 

set />//<////,  as  the  attainment  of  this  object  required  a  departure 
from  the  ordinary  form,  of  legal  writings,  to  establish  such 
rules  ;jb  Right  guard  against  fraud*  and  to  confine  the  use  of 
this  document.  as  far  as  possible,  to  mercantile  purges,  or  at 
to  traductions  cq«alK  ample  in  their  character. 
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The  short  outline  which  is  Iierc  to  be  given  of  the  law  of 
bills,  may  be  arranged  under  the  following  heads  :— . 
L  The  form  of  bills. 

2.  The  privileges  of  bills. 

3.  The  tran*mis*ion  of  hills. 

4.  The  negoeialion  of  bills. 

5.  Willi  regard  to  the  prexsrigiton  <f  bills,  see  Prcscrijj. 

lion. 

1.  Of  Inform  of  Bills.  Hills  Of  exchange,  in  the  strict 
acceptation  of  that  term,  are  made  payable,  according  to  the 
definition  already  Quoted  from  Mr  ( 'hitty,  to  a  third  person, 
not  the  drawer  of  the  bill ;  and  almost  all  foreign  bills  are 
made  out  in  that  form.  But  a  bill  may  competently  be  made 
payable  to  the  drawer  himself,  whieh  is  generally  the  ease  in 
inland  bills.  Such  a  voucher,  though  capable  of  being  em- 
ployed in  some  measure  to  supersede  the  bond,  is  still,  from 
its  transmissible  nature,  well  calculated  for  mercantile  deal- 
ings, and  is  held  in  all  respects  entitled  to  the  same  privileges 
with  the  other ;  Tudhope,  Xid  June  1718  ;  Karnes  Rem.  Dec. ; 
Mar.  p.  1510. 

The  following  are  forms  of  these  bills  : — 


Fifit  A  o.  

Excii.vsi.i-;  for  riOOO  sterling  London,  1.  Jan.  1822. 

At  sixty  (Lays  after  sight  of  this  our  first  of  exchange  (second 
and  third  of  same  tenor  and  date  being  unpaid),  pay  to  Messrs 
]J.  and  Co.  or  order,  the  sum  of  one  thousand  pounds  sterling, 
value  received  of  them,  and  place  the  same  with  or  without  ad- 
vice, to  account  of 

To  C.  and  Co.  in  Pari*.  A .  &  Co. 

I..100  sterling.  Edinburgh,  1st  January  1822. 

Three  months  after  date,  pay  to  B,  or  order,  at  your  shop 
here,  the  sum  of  one  bandied  pounds  sterling,  value  received 
of'  A. 

To  Cf  merchant  in  Edinburgh. 

Accepts,  C 

Vol  I  H 
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Edinburgh,  Xti  January  IflU 

I, .100  sterling 

Three  months  after  date,  pay  to  me,  or  my  order,  at  your 
shop  liens  the  sum  of  one  hundred  pounds  sterling,  value  re- 
e<  i\  cd  of 

A. 

To  Ry  merchant.  Edinburgh. 

Accepts,  13. 

The  following  particulars  arc  to  be  observed  in  relation  to 
the  form  and  nature  of  bills  : — 

1.  It  is  not  necessary  that  hills  should  be  either  holograph 
Of  the  acceptor,  or  tested  in  the  same  manner  with  other  pro- 
bative writings.  Subscription,  even  by  initials,  where  the 
partv  acknowledged  they  were  truly  adhibited,  has  been  sus- 
tained ;  Shcphard  v.  Innes,  19th  November  1700,  Foe*  CoU. 
Mar.  p.  589.  Hut  a  bill  suWribcd  by  notaries  without  wit- 
nesses  was  held  to  he  void;  Buchanan,  27th  June  1765,  Fac. 
('<>//.  Mar.  ]>.  t&96&  Bills  arc  held  also  to  prove  their  own 
dates  ;  Kennedy  p,  Arhuthnot,  February  1985*  Mor.  p.  1477 
and  12,617  ;  but  any  vitiation  of  the  date  is  fatal  ;  Murehie  v. 
*Warlane,  1st  July  179G,  Mor.  p.  1458;  Allan  p.  Young, 
5th  March  1800;  Fac.  Coll.  Mor.  App.  voce  Htil  of  Ex- 
change* So.  10  ;  although  there  is  one  instance  where  a  hill 
altered  in  the  date  was  sustained,  on  the  ground  that  it  was 
done,  probably  hy  the  acceptor  himself,  to  correct  a  blunder; 
Henderson  v.  Hay,  S!0th  February  1800  ;  Fac.  CM  Mor.  p. 
17,059-  It  ifl  laid  down  by  all  our  law  writers,  that  the  want 
of  a  date  infers  a  nullity  ;  and  although  there  seems  to  be  no 
authority  for  this  doctrine  in  the  decisions  of  the  Court,  the 
limitations  in  point  of  time  which  have  been  made  to  the  pri- 
vileges of  bills  appear  clearly  to  jR>int  out  the  date  as  an  es- 
sential part  of  these  documents. 

S.  Bills  may  be  made  payable  either  at  a  specific  term,  at  a 
certain  period  after  date,  or  after  sight,  or  on  demand.  It  is 
contrary  to  the  nature  of  a  bill,  however,  to  make  it  payable  on 
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any  contingency,  or  at  a  period  very  remote.  Thus  a  bill 
made  payable  after  the  dec&mt  of  the  acceptor  was  held  to  be 
invalid;  M -Arthur  Stewart  ft  Fullarton,  <2<kh  January  1782, 
Vim  Co//.  Mor.  ]>.  1108.  Whvrv  the  hill  was  payable  three 
years  after  date)  it  was  held  not  to  enjoy  the  extraordinary 
privileges  of  hills ;  Lclit..  u;tl,  February  ITM,  Edgar  s  De- 
ckkm,  p.  170  ;  Mor.  p.  ,5770.  As  to  bills  payable  by  instal- 
ments, see  C'arron  Company  v.  Muirhcad,  25th  February 
17f><>;  Mar,  p.  1457.  Any  vitiation  of  the  term  of  payment 
till  be  fatal;  Lee.  Kodgers,  and  Company,  £6*1)  December 
1801,  decided  in  the  House  of  Lords,  (referred  to  in  report  of 
c  t-e  Henderson  r.  Hay.  '.'0th  February  1802,  Far.  Coll.  and 
Mor.  p.  17.05!))  where  a  bill  payable  on  demand  was  altered  to 
"  one  day  after  date.*' 

J3.  It  is  likewise  inconsistent  with  the  proper  character  of  a 
bill  to  insert  in  it  any  stipulations  or  eonditions.  The  pay- 
ment of  a  certain  sum  of  money  at  a  particular  term  forms  the 
only  obligation  of  which  it  admit*.  Thus  a  bill  with  a  clause 
for  payment  of  a  penalty  has  been  held  to  be  null  ;  Kr.sk. 
B*  iii.  tit.  2,  §  .'38 ;  Drummond  v.  Graham,  9th  December 
17  W  ;  Ii<  m.  Dec  Mor.  p.  1  m.  Prior  to  the  case  of  Graham, 
however,  a  bill  was  found  good  which  bore  a  clause  of  «  with 
"  penalty  eoujurm  (<>  Utmf  <•  because  by  laic  there  was  no 
«'■  penalty  <liu\"  (McNeil,  JMth  January  1741,  Mor.  p.  l4SSt) 
and  in  a  subsequent  case  (M-Lachlan,  2d  January  1760, 
Mor.  p.  the  lame  decision  was  given  upon  a  bill  ex- 

pressed  in  precisely  the  game  terms,  H  the  debt  being  acknow- 
««  tigged  by  the  acceptor.*'  Hut  it  should  be  remarked  that, 
in  neither  of  tin  se  CJiM,  was  there  any  stipulation  for  a  speci- 
fic penalty,  but  only  for  a  penalty  w  (oufornt  to  lam  and,  as 
no  penalty  is  due  by  law  upon  bills,  tlie  clause  could  import 
no  stipulation  of  any  kind,  and  might,  therefore,  fairly  be  held 
pro  non  srripto.  There  seems  to  be  no  good  ground  to  hold, 
then,  that  the  general  principle  has  been  departed  from,  to  tlie 
effect  of  sustaining  a  bill  with  a  specific  clause  of  penalty. 

A  clause  of  interest  before  the  term  of  payment  also  appears 
to  infer  a  nullity,  although  some  writers  have  represented  the 
H  ^ 
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later  decision?;  as  departing  from  this  doctrine.  The  Court 
have  ccrtainlv  varied  <  on-idi  rnhlv  in  their  determinations  on 
the  subject  1 1 i  1 1 of  this  kind  were  at  first  sustained,  and  the 
decisions  continue  in  this  course  down  to  17(38;  see  Mor.  p. 
1418,  cf  Kq.  In  1741,  I  contrary  judgment  was  given  ;  Clerk 
Home,  1G:>;  K&L  BUI  tfEjchanne,  So.  5  ;  Patcrson  against 
Finhixs  1 56th  February  1741,  Mor.  p.  14^.  Afterwards, 
the  Court  found  a  bill  with  this  clause  effectual  (Lauder,  10th 
June  174 I,  Mor.  p.  14L'i);  and  a  similar  decision  was  pro- 
nounced in  1750;  (; onion,  \-e.  against  King**  Advocate, 
November  17.30,  Mor.  p.  142<>.  Immediately  afterwards,  a 
change  took  place  in  the  course  of  tlie  dec  isions,  and  a  bill 
with  a  clause  of  interest  wa^  hi  Id  to  he  null  ;  Lockhart,  11th 
December  1WS  M br<  p  1 1  ^7 ;  Monerieff,  80th  July  1751, 
Mnr.  p.  1  \6SS  ;  I>>  Qgtaj  IfiUl  November  1757,  Mor.  p.  144ft 
Another  change  has  been  said  to  have  taken  place,  upon  the 
authority  of  fcWO  decisions  in  wliieh  the  bills  were  sustained. 
W,  The  Bite  of  M'Lachlan,  2d  January  1 7(50,  already  re- 
ferred to,  in  which  the  bill  bore  a  clause  tor  M  interest  and 
«»  pi  ualtv.  conform  to  law  C  but  here  the  same  remark  applies, 
and  with  double  force,  which  has  been  already  made  upon  this 
decision  in  regard  to  the  penalty  ;  lor  interest  was  not  stipu- 
lated from  the  date  of  the  bill,  but,  on  the  contrary,  44  am. 
"Jbrm  to  law,"  which  could  mean  nothing  else  than  interest 
from  the  term  of  payment.  Such  a  clause  as  this  does  not 
teem  to  be  ohjectionable,  Ersk.  B.  iii.  tit.  $  JiS,  for  this 
reason,  that  interest  from  the  term  of  payment  is  due  ex  lege, 
and  a  clause  to  that  effect  amounts  to  nothing  more  than  what 
is  sanctioned  by  law  ;  while  a  clause  of  interest  before  the 
term  of  payment  is  an  obvious  attempt  to  evade  the  law  of 
bills  bv  a  special  agreement  opposed  to  it,  and,  on  this  ac- 
count, has  been  justly  held  to  take  away  from  the  document 
the  character  of  a  bill  altogether.  The  other  case  is  that 

of  Sword,  SKH  June  1790,  Fac.  Coil.  Mor.  p.  1488.  This 
decision  appears  from  the  report  to  have  proceeded  on  the 
ground  that  the  bill  was  holograph,  a  circumstance  not  ccr- 
Uiuly  of  much  weight  iu  the  question 9  but  the  attempt  thu* 
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to  rc<t  the  judgment  upon  a  specialty,  of  itself  shows  Alt  this 
t*M  ca&HOl  will  be  regarded  as  an  authority  on  the  general 
principle.  The  report,  however,  cxpre<>ly  hears,  that  k>  the 
"  Court  were  unanimous-  that  the  law,  as  formed  by  the  later 
"  dcei-ions,  annuls  hills  which  stipulate  for  interest  hefore  the 
"  time  of  payment ;  but  several  of  the  Judge*  doubted  the  prc- 
"  ]>riety  flf  having  gone  farther  than  merely  to  disannul  that 
<;  improper  paction,  leaving  those  hills  in  w  huh  it  was  eon- 
<£  tained  effectual  in  other  respects."  So  far  then  from  afford- 
ing any  authority  in  support  of  the  validity  of  hills  containing 
a  .stipulation  for  interest  before  the  term  of  payment,  the  op- 
posite principle  of  law  teems  to  be  expressly  recognised  by  this 
decision. 

4.  The  next  part  relates  to  the  nature  of  the  obligation  and 
cause  of  granting.  L  The  bill  must  be  drawn  for  a  sum  of 
money.  A  bill  for  the  delivery  of  victual,  6cc.  would  be  null; 
Leslie,  Kith  December  1713,  M>  r.  p.  1>!.»7;  I)..uglas,  Isth 
February  1715,  Mor.  \b.\  Bruce,  November  17-9,  Mor.  p. 
1899.  An  onerous  consideration  is  not  necessary  ;  the  person 
giving  his  acceptance  binds  himself  to  pay  to  every  onerous 
holder.  (See  Accommodation  BUI.)  13.  A  gaming  debt  above 
L..5.  cannot  be  the  subject  of  a  bill,  Pringle  against  Biggar, 
November  7.  17k);  Mor.  p.  9-509;  the  same  where  for  a 
wager.  Maxwell  against  Blair,  14th  July  1771,  Jfor.  p.  9522; 
nor  for  the  price  of  liquor  lost  at  play,  M'C'oull  against  Braid- 
wood,  March  5.  17(i7,  Mor.  p.  9518.  The  objection  was  at 
one  time  disallowed  where  the  bill  was  in  the  hands  of  an 
onerous  holder;  Neilson  against  Bruce,  25th  January  1710, 
Mor.  p.  1599  and  9507;  Stewart  against  Hislop,  18th  Feb. 
ruary  171-1,  Mor.  p.  9510.  4.  A  donation  or  a  legacy  cannot 
be  given  in  the  form  of  a  bill  ;  Weir  against  Farkhill,  7th 
January  17^37,  K'tlh:  Mor.  p.  11-13;  Fulton  and  Clerk  against 
Blair,  November  9.  17~~,  Mor.  p.  1411  ;  Iluttons  against 
flatten,  February  IS;  1724,  Mor.  p.  141^;  Wright  agaiust 
Wrights,  11th  February  1761,  Mor.  p.  8068;  Dowic  against 
.Millie,  2d  February  1786,  Mor.  p.  8107.  But  bills  granted 
by  a  donor  mortis  causa  to  a  friend,  who,  to  accomplish  the 
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the  (lonorV.  purpose,  grant.  «i  hia  bill  to  the  proposed  legatees, 
were  sup]H>rtcd  b\  t lie-  (  ourt;  Adam  against  Johnstone,  °d 
Deceml>cr  17.S'-.'.  Far.  Col.  Mor.  p.  1416;  and  in  this  ca>c  it 

irsi  obaerred  on  the  Bench*  that,  since  the  introduction  of  tlic 
pexr.Miial  ])rescription  of  hills,  those  documents  are  to  he  con- 
strued witli  less  suspicion  and  strictness  than  formerly.  A  hill 
blank  indorsed  DMJ)  however,  be  given  as  a  donation  on  death- 
bed, where  the  act  of  delivery  is  fairly  proved,  Harbour  5cc. 
against  Hair,  Sth  February  17#i,  Far.  Call.  Mar.  p.  6097; 
and  there  is  an  instance  where  a  donation  by  means  of  a  hill  of 
exchange  and  relative  order  on  a  hank,  was  sustained  after  the 
donor  s  death  ;  Steel  again-t  Wcmyss,  December  IS.  17M, 
Far.  Call.  Mar.  p.  1409.  The  objection  that  the  bill  has  been 
given  as  a  legacy,  is  not  competent  where  the  bill  is  in  the 
bands  of  an  onerous  indorsee,  Shaw  against  Farquhar,  24th 
November  1761,  Far.  Coll.  ITor,  p.  1444.  A  bill  for  the 
price  of  smu<:jjcd  goods  is  not  valid,  Duncan  against  Thom- 
son, Stli  February  177<>.  Far.  Call.  Mar.  A  pp.  voce  Pactum 
IH'u  :tui/i,  No.  1.  ;  (  ulh  n  and  Co.  against  Philip,  15th  May 
lfttt,  Fia.  (\>ll.  Mor.  p.  9554;  Reid  and  Parkinson  against 
IVf* Donald  and  Elder,  15th  May  179:3,  Fac.  Call.  Mor.  p. 

5.  The  person  entitled  to  grant  a  bill  may  be  best  described 
bv  the  exception*,  since  the  general  rule  is,  that  every  one, 
capable  of  managing  his  own  affairs,  may  he  a  party  to  a  bill. 
Thc^c  exceptions  are,  lftf,  In  regard  to  those  under  age.  A 
minor  cannot  accept  a  bill  unless  he  be  engaged  in  trade  and 
tlu-  bill  be  given  in  the  course  of  that  trade  ;  tor,  in  that  ease, 
to  deny  effect  to  the  bill  would  W  to  deprive  minors  of  the 
power  of  currying  on  trade;  Grieve  against  Tai  t ,  1  1th  July 
17:32,  Mar.  p.  9036.  Craig  against  Grant,  5th  July  17*?, 
Mar.  p.  90:>."i.  A  married  woman  cannot,  in  the  general 
rase,  hind  herself  (Fawcll  against  ("hcssel's  Trustees,  ftelh 
Cases) ;  but  here  also  an  exception  is  made  in  favour  of  trade; 
for  a  married  woman  engaged  in  trade  may  (on  the  principle 
by  which  the  preceding  cases  arc  regulated)  grant  bills  in  the 
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course  of  that  trade  which  w  ill  be  binding  on  lier  ;  Churnside 
against  Currie,  11  tli  July  1789,  Fat  Coll.    Mor.  p.  606& 

In  order  to  constitute  a  regular  bill,  the  name  of  the  drawer 
must  be  adhibited;  and  this  may  l>e  done  at  any  time  before 
it  is  founded  on  as  the  ground  of  diligence.  The  want  of  the 
drawer's  name  seems  formerly  to  have  been  fatal  to  the  bill ; 
but  latterly  a  dill'erent  opinion  has  prevailed,  and  action  has 
been  given  for  payment  of  a  bill  though  the  drawer  had  omit- 
ted to  adhibit  his  subscription  ;  Ogilvy  against  Moss,  28th 
June  1801,  Fac.  Col/.  Mor.  App.  voce  Will  of  Exchange, 
No.  17. 

Where  more  persons  than  one  accept  a  bill,  they  are  all 
bound  jointly  and  severally,  or  /'//  solidum,  whether  the  bill  be 
so  expressed  or  not.  A  against  U,  Edgars  Dec.  10th  De- 
cember 17124,  Mor.  p.  14,(>75,  dordon  against  Sutherland, 
20th  Jimmy  1761,  ColL  Mor.  p.  14,(>77.  Where  sc. 
vcral  are  bound,  and  one  of  the  acceptors  is  described  as  prin- 
cipal, the  rest  as  cautioners,  the  principal  will  be  liable  for  the 
whole;  Alexander,  kc  against  Scott,  17th  June  1742;  Clerk 
Home,  Mor.  p.  14,(>7.>. 

G.  The  stamp  laws,  which  prescribe  the  nature  and  value  of 
the  stamp  upon  which  the  bill  must  1>e  written,  may  with  pro- 
priety be  brought  under  the  present  head.  Hut  these  laws  are 
often  varied,  so  that  any  direction  beyond  that  of  attending  to 
the  stamp  law  for  the  time,  would  do  more  harm  than  good. 
Vet  there  is  one  point  connected  with  this  subject  on  which 
a  caution  may  be  proper.  It  is  this:  In  writing  out  a  bill, 
care  should  be  taken  to  write  upon  the  stamp,  and  to  leave  no 
blanks  at  the  beginning  or  end  of  the  lines.  The  case  of 
GT&hftm  against  W.  Gillespie  and  Co.  27th  January  1795, 
Fac.  ColL  Mor.  p.  1453,  affords  an  instructive  example  of  the 
necessity  of  attention  in  this  respect.  It  seems  proper  to  give 
here  the  form  of  the  bill  in  that  case,  with  the  words  which 
were  added  to  the  bill  after  it  had  been  accepted,  printed  in 
Italics,  from  which  the  manner  of  committing  a  fraud  of  this 
description  will  be  apparent.    The  stamp  was  placed  at  the 
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he-ginning  of  the  second  aiul  third  lines,  ami  thus  covered  the 
deception  at  the  time  ui  the  bill  being  presented  ibr  acceptance. 

r  \r>H.  10s  .v.  rU*gi  d  \s(.ow,  21th  July  1791. 

Six  months  after  date  pay  to  us,  or 
to  our  order,  at  the  shop  of  (\  and  Co.  the  sum  ofjW 
hundred  and  fifty  eight  pounds  ten  shillings,  value  received. 
To  13.  and  Co.  A.  and  Co. 

B.  and  Co. 

In  deciding  on  the  effect  of  thi>  hill  in  the  hands  of  an  one- 
rons  indorsee,  the  Conn  had  no  difficulty  in  regard  to  the  ef- 
fect of  a  fraud  or  of  a  forgery.  The  acceptor  in  either  case 
would  not  have  been  found  liable  ;  hut  a  distinction  was  taken 
in  this  case,  where  the  acceptors  had  negligently  put  their 
names  to  a  blank  bill,  or,  what  was  equivalent  to  it,  to  a  bill  so 
drawn  out  as  to  render  the  imposition  practicable.  In  that 
view,  and  the  loss  being  one  which  necessarily  must  have  fal- 
len, either  on  the  acce  ptor,  or  on  the  discounter,  the  Court 
hclil  that,  a^  the  tCCeptOT  had  Subscribed  a  bill  which  rendered 
the  fraud  practicable,  whereas  no  blame  was  imputable  to  the 
discounter,  tin  Ion  ought  to  fall  on  the  acceptor,  whom  they 
accordingly  found  liable  for  the  whole  sum  of  L.4.58.  10s.; 
S|kI»  following  out  the  principle  of  this  decision  in  the  very 
5  him-  <  :  e  where  a  similar  fraud  bad  been  practised  OH  a  E*JQ 
bill,  winch  was  converted  into  a  bill  for  L  450,  but  where  tlie 
fraud  was  executed  clumsily,  and  in  such  a  manner  as  might 
have  excited  suspicion,  they  held  that  the  discounter  must 

beat  the  low.  Bee  dsn  on  thi^  point  Pagan,  fee.  against 
Wylie,  Iftfl  dune  1793,  Far.  Col.  Mm:  p.  Hitt). 

In  regard  to  the  stamp  for  a  bill,  it  may  also  be  observed, 
that  a  bill  will  be  \alid,  although  written  on  a  stamp  of  a 
higher  value  than  the  schedule  requires  for  the  sum  in  the 
bill,  provided  the  stamp  be  a  6/7/  stamp,  for,  if  a  bill  were 
written  on  a  receipt  ttomp,  no  matter  of  what  value,  it 
would  seem  that  it  will  infer  a  nullity  ;  although  the  last  men- 
tioned point  has  not  been  expressly  decided  in  Scotland.  Sec 
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Bowack,  petitioner,  21  Ert  June  1804,  Fac.  Coll  Mar.  App 
rocv  Bill  <f  Kschungc  No.  10. 

II.  Qf  lfai  BrivUige*  qf  BGU,  Bffli,  being  transmissiblc- 
documents,  are  held  in  sonic  measure  M  money,  capable  of 
fcfag  circulated  from  hand  to  hand,  and  no  l)urdcn  which  does 
not  appear  upon  the  bill  can  affect  an  onerous  holder.  Hence, 
a  payment  made  to  the  drawer,  if  not  marked  in  the  hill,  would 
not  affect  the  claim  of  an  onerous  bdbtBee  tor  fail  payment  of 
the  contents;  Krskine  against  Thomson,  18th  Dec.  1711, 
Forbes\s  Derisionx,  M„r.  p.  1.501.;  Fairholm  against  Cock- 
burn,  « 4th  June  1711,  Dalnjmpl.'s  Deeirions,  Mor.  p.  150.5. 

Claims  of  compensation  are  equally  ineffectual  against  an 
onerous  holder.  Neither  is  the  onerous  holder  a*fc<  ted  by  ar- 
restments used  in  the  hands  of  the  acceptor,  by  the  creditors 
of  the  drawer  or  indorser ;  Smith  against  Home,  5th  Dec. 
1712,  Dalrym file'*  Derisions,  Mor.  p.  1502;  Kossic  against 
Ogilvy,  15th  July  1709,  Forbes's  DecmOM,  Mor.  p.  1501. 

Jiill<  have  also  special  privileges  in  the  summary  mode  of 
diligence  Competent  for  enforcing  payment  The  fttfttati  1681, 
caj).  20,  enacts,  "  That  in  case  any  foreign  bill  of  exchange 

from  or  to  this  realm,  duly  protested  for  not  acceptance,  or 
"  for  not  payment,  the  said  protest  having  the  bill  of  exchange 
"  prefixed,  shall  be  registrable  within  six  months  after  the  date 
"  of  the  bill,  in  case  of  non-acceptance,  or,  after  the  falling 
4i  due  thereof,  in  ease  of  not  payment,  in  the  books  of  Coun- 
M  cil  and  Session,  or  other  competent  judicatories,  at  the  in- 
"  stance  of  the  |>erson  to  whom  the  same  is  made  payable,  or  his 
"  order,  either  against  the  drawer  or  indorser,  in  case  of  a  pro- 
"  test  for  non-acceptance,  or  against  the  acceptor  in  case  of  a 
M  protest  for  non-payment,  to  the  effect  it  may  have  the  authority 
tk  of  the  judges  thereof  interposed  thereto,  that  letters  of  horn- 
"  ing  on  six  days,  and  other  exccutorials  necessary,  may  pass 
"  thereupon,  for  the  whole  sums  contained  in  the  bill,  as  well 
"  exchange  as  principal,  in  form  as  cflcirs,  Mcklikc  and  in  the 
u  same  manner  as  upon  registrate  bonds,  or  decrees  of  rcgi-- 
W  tration,  proceeding  upon  consent  of  parties.1     TIic  act  far- 
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thcr  declare,  "  That  if  the  protests  he  not  duly  registrar 
«  within  the  six  month1,  no  summary  execution  ean  follow,  and 
"  the  dcl)t  must  l>e  recovered  by  an  ordinary  action."  This 
statute  was,  by  the  net  lGDfi,  c.  iJ(>,  extended  to  inland  bills 
and  protests  in  all  points. 

Undet  these  enactments,  the  protested  bill  may  be  recorded 
in  the  books  of  Council  and  Session,  and  the  extract  of  the 
registered  protest  forms  the  warrant  for  letters  of  horning  pas- 
sing the  signet,  0000  which  the  ordinary  forms  of  diligence 
may  follow  ;  or  the  protect  may  be  recorded  in  the  sheriff,  com- 
missary, or  bailie  court  book:-  of  the  district  where  the  bill  was 
payable,  or  within  which  the  d  btor  resides.  In  this  case,  the 
extract  of  the  protest  contain*  I  precept  for  such  diligence,  as 
the  jurisdiction  of  the  judge  admits  of,  and,  if  necessary,  letters 
of  horning  may  be  obtained  upon  it  by  me  ans  of  a  bill  present- 
ed to  the  Lords  of  Council  and  Settta  lor  that  purpose.  See 
D&gcncc 

III.  77  '  <  flhr  Bill. — The  bill  is  transmitted  by 

indorsation,  which  may  be  made  by  the  creditor  putting  simply 
hi*  name  on  the  back  of  the  bill,  without  stating  the  name  of 
the  indorsee,  which  is  called  a  blank  indorsation*  A  bill  in 
this  shape  may  he  passed  from  hand  to  hand  without  farther 
indorsation,  and  the  blank  may  be  afterwards  filled  up  with 
the  name  of  any  one  into  whose  hands  it  may  come ;  or  the 
indorser  may  make  a  special  indorsement,  by  putting  above  his 
subscription  voi  ds  to  this  purpose,  M  Pay  the  contents  to  CV 
The  effect  of  either  of  these  indorsations  nil]  be  to  render  the 
indorser  liable  in  recourse  to  the  indorsee  for  the  amount 
of  the  bill,  in  case  it  be  not  paid  by  the  acceptor.  It  may 
happen,  however,  that  the  indorser  bsi  no  interest  in  the  trans- 
action, and,  though  desirous  of  transmitting  the  bill  to  those 
who  have  an  interest  in  it,  he  is  unwilling  to  give  his  credit 
to  the  bill;  ami,  in  that  case,  he  may  indorse  the  bill  with 
safety,  by  adding  these  words  H  Pay  the  contents  to  D  without 
"  recourse  on  me,  (  '.*  and  this  will  free  C  from  any  responsi- 
bility in  case  the  acceptor  should  fail.    A  partial  indorsation, 
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unites  the  rest  of  the  bill  has  been  paid,  is  not  sanctioned  in 
the  law  of  England.  These  indorsations  have  no  date  allixcd 
to  them.  The  transmission  of  hills  by  indorsation  is  held  to 
be  competent  even  after  the  term  of  payment,  and  where  there 
are  no  marks  of  dishonour  on  the  face  of  the  bill  so  indorsed, 
the  indorsee  lias  all  the  privileges  of  an  indorsee  before  the 
term  of  payment,  and  will  not  be  exposed  to  the  exceptions 
pleadable  against  the  drawer;  Wilkie  against  WiKon,  :30th  Nov. 
1811,  Far.  Coll. — Crawford  against  Robertson's  Trustees  ->l)th 
June  1811,  Fac.  Coll.  ;  and,  in  one  ease,  the  Court  preferred 
the  iiidorsee,  although,  before  the  indorsation,  the  bill  iri  nor 
only  past  due,  but  had  been  protested,  and  the  protest  record- 
ed, and  an  arrestment  used  in  the  acceptor's  bandfl  At  the  in- 
stance of  a  creditor  of  the  iudorser.  This  was  decided  in  a 
competition  between  the  arrester  and  the  indorsee;  but  it  is 
said  in  the  report,  that  at  the  date  of  indorsation  there  wcro 
no  markings  on  the  faee  of  the  bill  from  whieh  its  dishonour 
could  be  discovered.  See  Freer  against  Richardson  &  Co.  18th 
Nov.  1806,  Fac.  Coll  ;  Mor.  App.  voce  11)11  <>/'  IU<ltung\ 
No.  19.  The  rule  in  England  appears  to  be  different;  see 
Belts  Com,  vol.  i.  p.  314,  Notes,  1th  Edit 

IV.  The  negotiation  of  the  bill.  —  Due  negotiation  of  a  bill 
consists  in  the  regular  and  punctual  prosecution  of  those  steps 
which,  in  case  of  dishonour  by  the  acceptor,  are  essential  to 
found  the  holder's  claim  of  reeour  e  agiin-t  the-  drawer  or  in- 
dorsers.  For  this  purpose  three  things  mu-:  be  attended  to, 
1.  Presentment  for  acceptance  or  payment.  2.  Protest  in  case 
of  dishonour.    3.  Intimation  to  the  drawer  ami  indorse™. 

\  st>  The  duty  of  presentment  fin  acceptance  will  depend 

upon  the  terms  of  the  bill.  If  it  is  mad',  payable  at  a  certain 
term,  it  is  sufficient  to  present  it  on  the  day  of  payment. 
Where,  on  the  other  hand,  it  is  payable  at  a  particular  period 
after  sight,  it  is  requisite  to  the  due  negotiation,  that  it  be  pre- 
sented within  a  reasonable  time  after  the  indorsation,  the  pre- 
cise extent  of  which  will  depend  upon  the  custom,  the  distance 
to  which  the  bill  must  be  transmitted,  aud  all  the  circumstances 
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of  the  case.  The  draft  may,  however,  he  left  with  the  drawee 
for  twe  nty-four  hours,  that  he  may  make  up  his  mind  whither 
to  accept  or  not.  With  regard  to  an  accepted  hil!,  if  it  be 
payable  at  B  particular  term,  it  must  be  presented  (and  if  (lis- 
honoured,  it  inu-t  he  protested  or  noted)  on  the  day  of  pay- 
ment, or  within  the  three  following  days,  which  arc  called  clays 
of  grace;  Cm  ik  shanks  against  Mitchell,  29th  January  1751, 
K'dk.  Mor.  )).  1676;  British  Linen  Company,  19th  May 
1807,  not  reported,  hut  noted,  Belts  Com.  vol.  i.  p,  882,  4th 
edit.  A  1  »i  1 1  payable  on  demand  must  be  pnscntcd  within  a 
reasonal)le  period,  corresponding  to  the  circumstances  of  the 
case,  and  without  any  undue  delay.  The  presentment  must 
be  made  at  the  place  of  payment  specified  in  the  bill,  or,  if  no 
place  of  payment  is  mentioned,  to  the  acceptor  personally,  or  at 
his  dwelling-house,  or  at  his  place  of  business  :  If  at  the  la*:, 
it  must  be  done  during  the  hours  of  business.  The  only  legal 
evidence  of  presentment  is  an  instrument  of  protest  under  the 
hands  of  a  notary  public,  certifying  that  he  presented  the  hill 
and  protested  it  for  non-payment  or  non-acceptance.  The  in- 
strument of  protest  must  specify  that  the  bill  was  presented  by 
the  notary  before  two  witnesses,  whose  nanu  s  must  also  be  in- 
serted, although  it  is  not  necessary  that  they  sign  the  instru- 
ment. It  seems  doubtful,  however,  how  far  the  presentment 
by  the  notary's  clerk  is  not  sufficient ;  Stevenson  against 
Stewart,  \c.  1  1th  November  1704,  Far.  Coll.  Mor.  p.  1518. 
British  Linen  Company,  19th  May  1807,  supra.  See  also 
BdTs  Com.  vol.  i.  p.  .'31!),  t/.si-y.  4th  edit. 

The  bill  being  dishonoured,  notice  must  be  sent  to  the 
drawer  and  indorser.s  intimating  the  protect,  and  claim  of  re- 
course aiising  to  the  holder.  This  ou^ht  to  be  done  in  writ- 
ing ;  but  a  verbal  intimation  is  sufficient,  provided  the  evi- 
dence of  it  be  clear;  Syme  against  Ferguson,  °.5th  June 
l,si:j.  The  delivery  of  the  notice  into  the  post  office,  or 
into  the  hands  of  any  regular  carrier,  is  held  in  the  English 
Cases  to  be  sufficient,  although  the  receipt  be  denied;  see 
frdTi  Cam.  vol.  i.  p.  887,  4th  edit.  In  regard  to  foreign 
bills,  the  statute  VI  George  111.  c  74-,  declares,  M  that 
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"  notification  of  dishonour  is  to  be  made  within  such  time 
**  as  is  required  by  the  mage  and  custom  of  mer chants."  Mr 
Erskine's  doctrine,  that  the  notification  must  be  made  "  within 
"  three  rusts  at  farthest/'  stems  to  rest  on  no  authority,  and  it 
ha  h  disregarded  by  the  Court  in  the  ease  of  Carrick  against 
Harper,  £3d  May  1790,  /'«/<  .  (11.  Mor.  p.  1614  :  In  that 
cas^,  the  court  seemed  rather  to  sanction  the  rule  established 
by  the  English  decision--,  which  appears  to  amount  to  this,  that 
the  notice  must  be  sent  the  next  day,  where  the  parties  reside 
in  the  same  place,  and,  if  possible,  by  the  next  post,  to  those 
who  reside  at  a  distance. 

The  intimation  frith  regard  to  inland  bills  is  also  regulated 
by  statute.  The  act  IS  Geo.  III.  c.  72,  §  41,  (made  perpe- 
tual by  l2;5  Geo.  III.  c.  81,)  declares,  that  it  shall  be  suffi- 
"  cient  to  preserve  recourse,  if  notice  is  given  of  the  dishonour 
*'  within  14  day<  after  the  protest  is  taken.""  This  rule  is 
sufficiently  explicit.  It  is  only  necessary  to  observe,  that 
English  hills  are  not  held  to  he  inland  in  the  sense  of  this  act  ; 
FeTgusnn  ainl  Company  against  Ilelsh,  17th  June  ISO;),  Fm 
Coll.  Mor.  App.  voce  BiO  of  Exchange,  No.  13,  where  the  bill 

was  drawn  hi  England  ;  Kcynolds  against  Syme,  &c.  4th  Fe- 
bruary 1774,  h\u  .  CoB.  Mor.  p  1598,  wliere  the  bill  was  drawn 
vpun  England. 

The  notice  must  be  sent  to  those  indorsers  against  whom  the 
DCffBOft  sending  the  notice  intends  to  claim  recourse.  The 
party  receiving  the  notice  must  intimate,  without  undue  negli- 
gence or  delay,  in  the  same  way,  to  any  of  the  prior  indorsers, 
against  whom  ho  wishes  to  secure  his  own  recourse;  and  in 
questions  amongst  indorsers.  it  seems  to  be  held,  that  a  greater 
latitude  may  be  taken,  and  that  the  fourteen  days  mentioned  in 
the  statute  \\l  Geo.  III.  c.  72,  apply  to  notification  to  the 
4tOWtr.  Accordingly,  in  questions  amongst  indorsers,  recourse 
has  been  held  to  be  preserved,  although  the  notification  of 
dishonour  was  in  one  case  made  at  the  distance  of  nineteen 
days  (Carrick,  &3d  May  1790,  .supra  tit.  Mor.  1614),  and  in 
another  at  the  distance  of  seventeen  days,  and  then  by  a  charge 
of  homing;  Andrew  against  Adam,  ^d  June  181&  See 
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also  Henderson  against  Duthic,  1  Otli  January  1799;  Fac. 
Call.  Mor.  A j)]).  voce  Bill  of  Exchange,  No.  7- 

It  is  necessary  to  notify  the  dishonour  to  the  drawer  or  in- 
dorsers  notwithstanding  the  known  insolvency  of  the  acceptor; 
/>\7/\  Com.  vol.  i.  p.  D'il,  kh  Kdit.  But  neither  notifica- 
tion of  dishonour,  BOf  protect  i-  nca  ssiry  where  the  drawer  has 
no  effects  in  the  acceptor's  hands;  for  in  this  case  the  drawer 
loses  nothing  by  the  want  of  intimation  or  protest ;  Hill  against 
Mcnzic I  and  Anderson's  trustee,  5th  .June  1805,  Fur.  (  oil. 
Mor.  J  pp.  me  Bill  of  Exchange,  No.  18.  See  Accommoda- 
tion Bills.  See  as  to  prescription  of  bills,  the  title  Frcscrip. 
Cum  ;  as  to  discounting  of  bills,  see  Bunker. 

BILL  CHAMBER;  Bond*  in.   >^  Cauthm. 

BILL  CHAMBER,  i>  a  particular  department  of  the 
Court  of  Session,  for  determining  upon  applications  for  warrant 
to  expede  signet  letters.  The  King's  Signet  in  Scotland  is 
placed  under  the  direction  and  controul  of  the  Judges  of  the 
Court  of  Session ;  and  i»  is  in  tin  form  of  letters  passing  under 
it,  that  all  ordinary  civil  action |  are  instituted,  or  legal  execu- 
tion either  again>t  person  or  property  authorised  Sonic  of 
those  letters,  such  as  ordinary  summonses,  are  allowed  to  pass 
the  signet  without  any  special  warrant  from  the  Court,  hut  a 
variety  of  signet  letters  require  the  authority  of  the  Court  dI 
Session  to  he  interposed  in  the  shape  of  a  deliverance  on  a  bill 
or  petition  as  their  warrant.  (See  Btih  of  Signet  Letter*.) 
These  warrants  are  in  the  ordinary  case  granted  of  course ;  and 
signet  letters  are  now  so  well  regulated  by  the  recognised 
forms  and  practice  of  the  Court,  that  the  deliverance  authoris- 
ing them  to  pass  at  the  signet  is  sufficient  if  signed  by  the 
Officiating  clerk  in  the  Bill-Chamber;  53  Geo.  III.  c.  64,  § 
17.  Letter*  of  suspension  and  advocation,  however,  are  not 
allowed  fco  pa  -  without  the  special  determination  of  the  Court 
upon  the  reasons  of  suspension  or  advocation  stated  in  the 
bill :  and  the  deliverance  on  them  must  be  signed  by  the 
judge  officiating  in  the  Bill-Chamber.  Sec  Advocation,  and 
Suspension* 

All  bills  praying  for  signet  letters  are  presented  at  an  office 
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flannel  the  Hill-Chamber ;  the  clerks  in  which  cither  them- 
jejh  grant  the  flfiocanaffy  warrant  in  virtue  of  the  act  53  Geo. 
Hi.  i .  '  v  th  y  tnnattit  the  bill  to  the  judge  officiating  in 
tin  Bill-C  hamber  for  his  determination  ii]«m  it>  merits,  bef'ure 
whom  pfoidfngBj  cither  oral  or  written,  may  take  place,  after 
whkh  lie  pronounces  a  judgment,  cither  refusing  the  hill,  or 
pftismg  it,  or  remitting  the  case  to  the  inferior  judge.  The 
decision  of  the  Lord  Ordinary  officiating  in  tlie  Hill-Chamber 
may  \rc  brought  under  review  of  the  Court  by  petition  ;  and 
the  judgment  of  the  Court  thus  sitting  on  Bill-Chamber  causes 
may  be  brought  before  the  House  of  Lords  by  appeal,  in  the 
same  manner  with  tluir  judgments  in  ordinary  ca-cs.  It  is 
almost  exclusively  in  questions  as  to  the  passing  or  refusing  of 
bills  of  suspension  of  diligence,  or  of  advocation  of  the  judg- 
mcnts  of  inferior  courts,  that  these  discussions  in  the  ttill- 
Chamber  take  place :  and  it  may  l>c  pro]>er  to  add,  that  the  re- 
sult of  such  a  di<rus  ion,  however  protracted,  can  only  be  the 
refusal  or  the  granting  of  a  warrant  for  expeding  letters  of  sus- 
pension or  of  advocation ;  so  that  the  introduction  of  ■  cause 
into  the  Court  is  all  that  is  attained  by  the  party  who  sucucd; 
in  getting  such  a  bill  passed  ;  and,  in  general,  even  this  ad- 
vantage  is  not  gained,  unless  caution  be  found  to  fulfil  to  the 
Opposite  party  the  decree  which  may  Ik*  ultimately  pronounced 
in  the  cause  thus  introduced.  See  Advocation,  Suspension, 
Caution. 

The  Bill-Chamber  is  open  at  all  times,  both  during  the  sit- 
tings of  the  Court  of  Seas* m  and  in  vacation;  and  by  the  53 
(ieo.  III.  c.  Gl,  it  is  enacted,  that  the  junior  judge  in  the 
Court  of  Session  shall  officiate  permanently  in  the  Bill-(  lum- 
ber during  the  sitting  of  the  Court  ;  and  the  other  judges.  ex- 
cepting the  Lord  President  and  the  Lord  Justice-Clerk,  week- 
ly by  rotation,  during  vacation.  Petitions  against  interlocutors 
pronounced  by  the  Lord  Ordinary  in  the  Hill-Chamber  dur- 
ing vacation,  must  be  presented  to  that  Division  of  the  Court 
to  which  the  Lord  Ordinary  l>clongs.  And  the  statute  pro- 
vides that,  at  pre  tenting  bills  to  the  permanent  Lord  Ordinary 
on  the  IJillo  during  Session,  the  party  shall  mark  upon  the 
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hill  the  Division  of  the  ('own  to  which  it  is  intended  that  the 
case  shall  go,  in  ease  the  Lord  Ordinary's  judgment  is  sub- 
mitted to  review. 

In  those  services  of  heirs  which  were  formerly  in  use  to  be 
conducted  before  the  macers  of  the  Court  of  Session,  and 
which  now,  by  1st  and  i>d  Geo.  IV  &  98,  §  11,  must  proceed 
before  the  sheriff  of  Ldinburgh  or  his  substitute,  it  is  necessa- 
ry to  prevent  I  bill  at  the  Bill-Chamber,  praying  the  Court  of 
Session  lo  grant  warrant  for  a  commission  to  the  sheriff  of 
Edinblljgh  to  proceed  In  the  lenrice  ;  and  this  bill,  and  the  de- 
liverance upon  it.  become  the  warrant  for  the  commission  to  the 
sheriff  of  Ldinburgh,  which  is  issued  from  Chancery  in  the 
Kind's  name.  Set  Jund.  Style*,  vol.  i.  p.  Nuj,  8d  Edit  See 
also  Brieve,  Advoait'tnn  if  llncvcs,  and  Service  of  an  Heir. 

]{y  the  bankrupt  statute,  54  Geo.  III.  c.  137,  §  (>G,  it  is 
enacted,  that  all  applications  under  that  act,  which  are  directed 
to  be  made  to  the  Court  of  Session,  may  be  made  to  the  Lord 
Ordinary  on  the  Bills  in  the  time  of  vacation,  or  during  any 
recess  of  the  Court,  or  while  the  Court  is  not  sitting ;  and  the 
Lord  Ordinary  on  the  Bills  is  vested  with  the  full  powers  of 
the  Court  in  all  proceedings  under  that  act,  while  the  Court 
is  not  sitting,  except  that  he  cannot  grant  a  discharge  to  the 
bankrupt,  without  a  special  remit  from  the  Division  of  the  Court 
to  which  the  process  of  sequestration  belongs. 

BILL  OF  K1C1  ITS.  The  statute  1.  William  and  Mar}-, 
stat.  ii.  c.  Si,  is  so  called  from  declaring  the  right*  of  British 
subjects. 

BILL  OF  LADING,  is  an  acknowledgement  granted  by 
the  master  ot  a  ship  to  the  shipper  of  goods,  specifying  the 
particular  description  of  good-,  and  the  quantity  shipped.  The 
bill  ol*  lading  contains  also  .-.  i  t  i. ligation  on  ihc  master  to  de- 
liver the  goods  so  shipped  at  the  port  to  which  the  vessel  is 
bound,  to  a  particular  person  named,  or  to  his  order,  or  to  hi* 
Mgueea,  on  payment  of  the  freight,  be.  It  is  usual  to  sign 
three  copies  of  the  bill  of  lading,  one  for  the  buyer  or  con- 
signee, another  to  go  with  the  cargo,  and  a  third  for  the  seller 
or  consigner,  each  bill  containing  a  clause,  that,  one  being 
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fiiWHcd,  the  rest  shall  be  void.  Bills  of  lading  are  invalid  if 
not  written  on  a  proper  stamp;  Ui-lTs  Com.  vol.  i.  p.  453,  ct 
seq.  4th  edit.  The  bill  of  lading  is  transferable  by  indorsation 
without  intimation  to  the  master ;  and  the  property  of  the  goods 
specified  in  the  bill  is  transferred  to  the  indorsee  unaii'cvtaMo 
by  any  claim  of  retention  of  the  goods  on  the  part  of  the  origi- 
nal seller,  or  any  right  in  him  to  stop  them  in  tran.situ. 
The  master  is  bound  to  deliver  the  goods  to  the  holder  of  the 
bill,  or  to  the  person  *ho  has  acquired  right  to  it  by  indorsa- 
tion; BtlCs  Com.  vol.  i.  p.  117,  4th  edit.  Sec  the  Form  of 
the  Bill  of  Lading,  J  it  rid.  Styles,  vol.  ii.  p.  5 47,  ~d  edit. 

BILL  OF  HEALTH,  or  SICK  BILL,  is  the  name 
given  to  the  application  by  an  imprisoned  debtor  under  the 
act  of  Sederunt,  14th  June  1G71,  for  liberation  on  account 
of  bad  health.  The  debtor's  sickness  "  and  extreme  dan- 
"  ger  of  life,"  must  be  attested  on  oath  under  the  hand 
of  44  a  physician,  surgeon  apothecary,  or  minister  of  the  gos- 
4<  pel  in  the  place ;"'  and  on  such  certificate  being  given, 
the  magistrates  are  authorised  to  allow  the  party  to  reside  dur- 
ing his  sickness  in  some  house  within  the  town,  they  being 
always  responsible  in  case  he  shall  escape,  and  bound  that,  on 
his  recovery,  he  shall  return  to  prison.  The  practice  in  Edin- 
burgh is,  for  the  debtor  to  present  a  petition  to  the  magistrates, 
accompanied  by  the  proper  certificate;  and  if  they  arc  satisfi- 
ed, they  pronounce  an  interlocutor  finding  him  entitled  to 
leave  the  jail,  on  his  lodging  a  bond  with  sufficient  caution 
that  he  shall  remain  within  the  jurisdiction  of  the  magistrates, 
and  return  to  prison  on  hi*  convalescence.  The  question  as 
to  the  nature  of  the  security  to  Ik-  given  for  his  return,  must 
necessarily  be  one  of  circumstance* ;  and  it  rather  appears  that 
the  magistrates  are  not  entitled  to  insist  for  unexceptionable 
caution,  as  that,  in  many  cases,  would  amount  to  a  total  denial 
of  the  privilege.  The  only  rule  seems  to  be,  that  the  magi- 
strates must  pay  regard  to  the  health  of  the  debtor,  and  take 
such  precautions  as  circumstances  admit ;  and,  where  satisfac- 
tory caution  is  not  found,  it  would  appear,  that  they  arc  bound 
to  place  a  guard  over  the  person  of  the  debtor,  so  as  to  pre. 
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vent  his  escape.  A  prisoner  liberated  on  account  of  bad  health 
is  not  freed  from  restraint ;  he  must  be  confined  to  a  house 
within  the  town,  unless  his  illness  be  such  as  absolutely  to  re- 
quire air  and  exercise  ;  and  the  time  during  which  he  has  been 
out  of  prison,  on  a  sick  bill,  may  be  computed  as  part  of  the 
month's  imprisonment  necessary  to  entitle  him  to  pursue  a  pro- 
cess of  ccssio  bonorum.  See  BclCs  Com.  vol.  ii.  p.  527,  etscq. 
4th  edit. 

BILL  OF  HEALTH,  of  a  ship,  is  a  certificate  of  the  health 
of  the  crew,  required  where  the  vessel  has  come  from  a  suspected 
port.  Under  the  obligation  in  the  charter  party  to  furnish  the 
•hip  "  with  ever)-  thing  needful  and  necessary  for  the  voyage," 
the  master  will  be  bound  to  procure  a  bill  of  health,  where  that 
is  necessary  ;  and  if,  from  a  neglect  to  procure  it  when  it  might 
have  been  got,  the  vessel  is  prevented  from  delivering  her 
cargo,  the  master  or  owners  will  be  liable  to  make  good  to  the 
freighter  any  lost  thence  arising.  Bell's  Com.  vol  i.  p.  464, 
4th  edit. 

BILL  OF  ADVOCATION,  see  Advocation. 

BILL  OF  ADVOCATION  to  Court  of  Justiciary^  is  ah 
application  to  the  Lords  Commissioners  of  Justiciary,  precise* 
ly  similar  to  the  bill  of  advocation  to  the  Court  of  Session  in 
a  civil  cause,  praying  that  the  proceedings  in  an  inferior  cri- 
minal court  may  be  advocated,  or  brought  under  review  of  thtf 
Court  of  J usticiary.  Instead,  however,  of  cxpeding  the  letters 
of  advocation,  the  practice  is  to  debate  and  finally  discuss  the 
whole  merits  of  the  case  upon  the  bill,  as  is  sometimes  done  in 
civil  causes  in  the  Court  of  Session.  During  the  litigation  en 
the  bill  of  advocation,  the  personal  presence  of  the  parties  is 
not  required  ;  but,  after  the  bill  is  passed,  the  presence  of  both 
parties  is  necessary,  as  in  an  original  criminal  process  in  the 
Court  of  Justiciary.  One  Judge  may  pass  a  bill  of  advocation, 
but  two  are  necessary  to  refuse  one.    Hume,  vol.  ii.  p.  493. 

BILL  OF  SUSPENSION,  see  Suspcruion. 

BILL  OF  SUSPENSION  fa  Court  of  Justiciary.  Thii 
(like  the  bill  of  suspension  in  the  Court  of  Session)  is  an  ap- 
plication to  the  Lords  of  Justiciary,  after  conclusion  of  a  cri- 
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minal  trial  in  an  inferior  court,  to  prevent  execution  of  the 
sentence.  The  merits  of  the  bill  of  suspension  are  judged  of 
in  the  same  manner  with  those  of  the  bill  of  advocation  ;  and 
in  it  also  one  Judge  may  pass  the  bill,  but  two  Judges 
are  required  to  refuse  it.  It  is  propel  to  observe  here, 
(and  the  same  observation  applies  to  advocations  of  criminal 
processes)  that,  if  the  reason  of  suspension  be,  that  the 
verdict  of  the  jury  is  not  warranted  by  the  evidence,  it  will 
be  disregarded  by  the  Supreme  Court ;  the  only  ground 
on  which  a  verdict  can  be  brought  under  review  in  this 
form  being,  that  the  inferior  judge  has  admitted  unlawful 
evidence,  or  has  improperly  circumscribed  the  proof;  for  these 
and  similar  grounds  of  complaint  do  not  affect  the  Jury  but 
the  Judge,  who  has  not  afforded  the  Jury  the  legal  materials 
for  coming  to  a  correct  verdict.  The  Court  of  Justiciary,  on 
the  same  principle,  will  judge  of  all  objections  which  appear  on 
the  face  of  the  verdict,  or  which  arise  from  irregular  proceed- 
ings on  the  part  of  the  Jury.  It  will  not  prevent  the  susj>cn- 
eion  of  a  sentence  that  it  has  been  already  partly  executed. 
Hume,  vol.  ii.  p.  494. 

BILLS  OF  SIGNET  LETTERS,  are  the  warrants  ne- 
cessary to  authorise  the  keeper  of  the  King's  Signet  in  Scot- 
land, to  affix  it  to  certain  classes  of  the  writs  which  pass  that 
Utah  All  Signet  Letters  of  the  nature  of  diligences  against 
the  property  or  person,  (with  the  exception  of  homings  on  de- 
crees of  the  Jury  Court,  which  pass  the  Signet  on  a  decree  of 
that  Court,  as  their  warrant,  59  Geo.  III.  c  35,  §  19),  must 
proceed  on  an  immediate  warrant  from  the  Court  of  Session, 
interposed  either  in  the  shape  of  a  decree,  or  of  a  deliverance, 
or  interlocutor,  on  a  bill,  i.  a  petition  praying  for  the  letters. 
Signet  Letters  on  decrees  are  said  to  pass  H  /;er  (Lm  lum" 
and  on  bills  cx  dti'ibcrutlonc  dumiiiorum  concilii.  The  fol- 
lowing enumeration  embraces  the  whole  Signet  Letters  which 
require  bills,  viz.  homings  on  the  decrees  or  precepts  of  all 
Judges,  Supreme  or  Inferior,  except  the  Court  of  Session, 
jiornings  even  on  decrees  of  the  Court  of  Session  when  con* 
taining  unutual  clauses,  c.  g.  a  warrant  to  charge  the  debtor  a$ 
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out  of  the  kingdom,  letters  of  open  doors,  ejections,  caption*, 
arrestments  on  unregistered  liquid  obligations,  and  on  sum- 
monses before  tlic  Court  of  Session,  loosing  arrestments,  inhibi- 
tions, lawburrows,  supplements,  suspensions,  advocations,  sum- 
monses of  adjudication,  summonses  of  reduction  improbation, 
summonses  of  wakening  and  transference,  summonses  for  in- 
terruption of  the  prescription  of  real  rights,  summonses  of  de- 
clarator of  vltimus  hares  or  bastardy,  in  general  all  sum- 
monses which  require  the  concourse  of  the  Lord  Advocate, 
and  all  summonses  where  by  practice  the  ordinary  inducia?  can 
))C  shortened  by  authority  of  the  Court.  In  most  of  these  in- 
stances the  necessity  of  a  warrant  in  the  shape  of  a  bill  and  de- 
liverance, is  obvious  from  the  nature  of  the  case ;  and  in  the 
others  it  is  required  by  practice  on  account  of  some  peculiarity 
in  the  character  of  the  letters. 

In  suspensions  and  advocations,  and  also  in  loosing  arrest- 
ments when  there  is  any  pleading,  the  deliverance  passing  the 
bill  must  be  signed  by  the  Judge  who  passes  it.  In  all  other 
cases  the  signature  of  the  Bill-Chamber  clerk  officiating  for 
the  time,  is,  by  SB  George  III.  c.  64,  §  17,  declared  to  be 
•ufficient.  In  cases  where  evidence  of  the  statements  in  the  bill 
is  required  to  be  produced  with  it,  the  deliverance  is  expres- 
sed "  Fiat  at  pctitur,  because  the  Lords  have  seen  the  prc- 
«'  cept,"  or  other  document  produced  in  evidence ;  and  the 
Teason  as  expressed  in  the  fat  on  the  bill,  must  be  repeated 
in  the  signet  letters,  of  which  it  is  the  warrant.  In  cases  where 
*uch  evidence  is  not  required,  and  where  the  bill  is  passed  of 
course,  a  simple  fat  ut  pctitur  is  sufficient.  At  whatever  time 
the  letters  are  signeted,  they  must  always  bear  the  date  of 
the  bill  on  which  they  proceed.  Hills  bear  at  the  end  the 
name  of  a  writer  to  the  signet;  but  do  not  require  to  be 
signed,  except  in  the  case  of  suspensions  or  advocations,  which 
must  be  signed  either  by  a  writer  to  the  signet,  or  by  an  agent 
before  the  Court  of  Session.  The  bills  remain  of  course  in 
the  signet  office,  and  serve  as  the  warrants  also  of  any  extracts 
of  the  letters  which  may  be  required.  See  Bill-Chamber* 
Signet  Letters. 
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In  the  Court  of  Justiciary,  when  the  process  against  the 
accused  person  is  raised  by  Criminal  Li  tters,  a  bill  is  pre- 
sented to  the  Lords  Commissioners  of  Justiciar}-,  setting  forth 
at  large  the  tenor  of  the  intended  charge,  and  praying  for 
criminal  letters.  Where  the  Lord  Advocate  is  the  sole  prose- 
cutor, this  bill  is  signed  by  him,  or  by  some  one  having  his  au- 
thority ;  and  where  the  prosecution  is  at  the  instance  of  a 
private  party,  the  Lord  Advocate  must  subjoin  his  concourse 
at  the  bottom  of  the  bill.  One  of  the  Justiciary  judges  give* 
a  deliverance  on  the  bill,  which  is  the  warrant  for  raising  crimi- 
nal letters,  which  pass  the  signet  of  the  Court  of  Justiciary, 
and  prrceed  in  the  Kings  name  in  the  usual  form,  fixing  a 
diet  for  trial,  and  authorising  the  citation  of  the  party,  wit- 
nesses, and  jury.  Where  the  prosecution  is  instituted  by  in- 
dictment  at  the  Lord  Advocate's  instance,  although  no  such 
warrant  is  necessary  to  authorise  the  indictment,  yet  an  ap- 
plication to  the  Lords  of  Justiciary  in  the  form  of  a  bill  is  re- 
quired as  the  wan-ant  for  letters  of  diligence  for  citing  the 
party  indicted,  and  the  witnesses  and  jury.  See  Hume,  vol. 
ii.  p.  149. 

In  the  practice  of  the  Court  of  Admiralty,  bills  analogous 
to  those  of  signet  letters,  are  also  necessary  to  authorise  certain 
writs  to  pass  the  signet  of  that  court. 

BILL  OF  EXCEPTIONS,  see  Jury  Court. 

BISHOPS,  the  higher  dignitaries  of  the  church  of  Rome 
or  of  England.  W  hen  the  church  government  of  Scotland 
was  Episcopal,  there  were  two  Archbishops,  the  Archbishop 
of  St  Andrews  and  the  Archbishop  of  Glasgow  ;  the  former 
had  the  title  of  Primate  of  all  Scotland,  the  latter  that  of  7Vi- 
mate  of  Scotland.  Bishops  were,  by  1310,  c.  125,  nominated 
by  the  King,  who  sent  to  the  chapter  or  clergy  of  the  cathe- 
dral (see  Cluiptcr)  a  conge  d'el'tre,  or  a  power  to  elect,  at  tho 
same  time  recommending  a  particular  churchman,  whom  it  be* 
Loved  them  to  choose.  After  being  chosen  by  the  chapter,  hu 
was  called  bishop-elect ;  and  the  king  s  patent,  under  the  great 
geal,  confirming  the  election,  established  in  him  a  right  to  tho 
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spirituality  of  tlic  benefice.  The  King  then  granted  a  man* 
date  for  the  consecration  of  the  bishop,  at  which  it  was  requi- 
site that  three  bishops  should  officiate.  The  last  step  was  that 
of  doing  homage,  and  swearing  obedience  to  the  King.  These 
reicmonics  being  gone  through,  the  bishop  acquired  full  right 
to  the  fruits  of  his  benefice  from  the  day  of  his  election. 

BLACK  ACTS,  are  the  acts  of  the  Parliaments  of  the  five 
Jameses,  with  those  of  Mary's  reign,  and  of  James  VI.  down 
to  1580*  or  1587.  They  were  called  the  black  acts,  from  the 
circumstance  of  their  being  printed  in  the  Saxon  character. 

BLACK  MAIL,  was  a  yearly  payment,  for  security  and 
protection,  made  to  those  bands  of  armed  men  who,  about  the 
middle  of  the  ICth  century,  laid  many  parts  of  the  country 
under  contribution.  The  legislature,  with  a  view  to  put  a 
•top  to  such  unlawful  violence,  enacted,  that  whoever,  under 
pretence  of*  securing  their  land*  against  the  ricvers,  should  pay 
to  them  a  yearly  contribution  in  money,  should  suffer  death, 
1567,  c.  »,  1578,  c.  102. 

It  docs  not  appear,  however,  that  the  punishment  of  death 
was  ever  inflicted,  either  on  the  payer  or  the  taker  of  this  ex- 
action. Hume,  vol.  i.  p.  47;J.  See  a  singular  example  of  a 
contract  of  black  mail  of  so  late  a  date  as  1741,  Hume,  vol.  ii. 
Apptndte  No.  8. 

BLACK  ROD.  The  gemu man  usher  of  the  black  rod  is 
chief  gentleman  uglier  to  the  King  and  lias  his  title  from  the 
rod  which  he  carries  as  the  bailee  of  his  oiHce.  I  lis  duty  is  to 
keep  the  chapter  house  door,  when  a  chapter  of  the  Order  of 
the  Garter  is  sitting ;  and.  daring  the  sitting  of  Parliament, 
he  attends  on  the  House  of  Lords.  To  his  custody  all  Peers 
called  in  <;ucstion  for  any  crime  are  first  committed.  See 
Tomhns*  Dictionary. 

BLANCH-HOLDING,  is  one  of  the  tenures  of  the  law  of 
Scotland.  The  duty  payable  to  the  superior  in  blanch  hold* 
ing  is  in  general  trifling,  as  a  pcuny  Scots  ;  or  merely  eluso- 
ry, as  a  peppercorn,  ii  pctatur  tantiun.  It  may  happen, 
however,  that  the  duty  b  of  greater  value;  and  then  the  dis. 
tinction  received  in  practice  is  founded  on  the  nature  of  tht 


135 


duty :  where  it  is  of  yearly  growth,  if  it  be  not  asked  within 
the  year,  the  right  to  exact  it  is  understood  to  be  lost ;  where* 
is,  if  it  be  not  of  yearly  growth,  it  founds  a  claim  at  any  time 
within  the  years  of  prescription.  In  Exchequer,  the  blanch- 
duty  is  always  exacted ;  and,  where  it  is  not  converted  into 
money  in  the  investitures,  it  is  valued  and  ascertained.  The 
casualties  common  to  this  and  to  feu-holding  are  non-entry, 
relief,  disclamation,  purprcsture,  and  liferent  escheat.— See 
these  titles  and  also,  Feu-holding- 

This  manner  of  holding  was  anciently  in  use ;  and  many 
estates  were  held  both  of  the  Crown  and  of  subjects-superior 
in  blanch.  On  the  abolition  of  ward-holding,  by  the  20th 
George  II.  c,  50,  all  the  lands  which  held  formerly  ward  of 
the  Crown  were  converted  into  blanch  holding ;  and,  by  the 
act  25th  George  II.  c.  20,  and  his  Majesty's  warrant  under  the 
privy-seal,  January  1753,  all  lands  held  ward  of  the  Prince  were 
declared  in  future  to  be  held  blanch  ;  and  in  this  manner  lands 
held  by  this  tenure  were  much  increased.  But  the  tenure  is 
now  seldom  adopted  in  the  constitution  of  what  is  termed 
an  original  right.    See  Original  Right. 

Besides  the  estates  held  blanch  in  one  or  other  of  those  ways, 
there  is  an  alternative  blanch-holding  inserted  in  every  disposi- 
tion of  sale,  so  as  to  enable  the  purchaser  to  constitute  a  base 
right,  holding  of  the  seller,  capable  of  carrying  the  property  of 
the  subject  sold  as  it  stood  in  the  seller.  Infeftment  on  the 
precept  of  sasine,  in  a  disposition  containing  the  alternative 
holding,  completes  a  feudal  title  in  the  person  of  the  purchaser, 
who  may  afterwards  complete  his  title  with  the  superior,  so  as 
to  come  precisely  into  the  seller's  place.  See  Bane  Right  and 
Jhtbllc  Right 

BLANK  BONDS,  were  bonds,  formerly  known  in  practice, 
blank  in  the  name  of  the  creditor.  They  passed  like  bills  by 
mere  delivery,  the  bearer  being  at  anytime  at  liberty  to  fill  up 
his  name,  and  pursue  for  payment.  The  ostensible  reason,  and 
perhaps  the  original  one,  of  introducing  these  bonds  into  prac- 
tice, was  to  save  the  expense  of  conveyances,  and  to  facilitate 
the  transmission  of  the  right.    But  experience  proved  that 
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tliry  were  dfcpable  of  being  easily  converted  to  fraudulent  pur* 
POIN  ;  and,  therefore,  the  ac  t  l(5i)6,  c.  25,  declared  all  decda 
in  which  the  < -red i tor's  name  is  left  blank  to  be  null.  But 
the  instil  ion  of  the  creditor's  name,  posterior  to  the  delivery 
of  the  dttd  by  the  granter,  must  be  proved  in  order  to  found 
the  objection  under  the  statute;  Sinclair,  13th  June  1746, 
Mm  p.  Kuddiman,  iiOth  July  1746,  Mor.  p.  11,562. 

The  statute  excepts  the  notes  of  trading  companies,  and  in- 
donations  of  bills  of  exchange.    Erik.  B.  ii.  tit.  2,  §  6. 

BLASPHEMY,  is  the  denying  or  vilifying  of  the  Deity, 
by  speech  or  writing.  This  is  termed  divine  le»e  majesty,  or 
treason  against  the  Deity.  A  distinction  is  made  between  as- 
cribing any  thing  inconsistent  with  the  divine  attributes  of 
God,  and  oaths  and  imprecations  tending  to  throw  contempt 
on  religion.  The  former  crime  was,  under  the  old  law,  pu- 
nUhaole  by  death  ;  the  latter  by  an  arbitrary  punishment  pro- 
portioned to  the  circumstances  of  the  offence.  The  acts  1661, 
c.  21,  and  1095,  c.  11,  which  provided  capital  punishment  for 
offences  of  this  description,  were  repealed  by  68  (ieo.  III.  c. 
160.  The  punishment  is  now  arbitrary  at  common  law.  Ai 
to  offences  against  religion,  see  Hume  on  Crimes,  vol.  i.  p. 
559. 

BLAZON,  of  a  mcssengcr-at-arms,  the  badge  of  his  office 
displayed  by  a  me?>scngcr  in  the  act  of  apprehending  a  debtor. 
See  Apjn-ehending  of  a  Debtor. 

BLOOD- WITS,  riots  in  which  blood  is  spilt.  The  sheriff 
of  the  county  and  justices  of  the  peace  have  a  cumulative 
jurisdiction  in  judging  of  these  offences.    Er.sk.  B.  i.  tit.  4. 

t* 

BONA  FIDES.  A  bona  fide  possessor  is  a  person  who  pos- 
sesses a  subject  upon  a  title  which  lie  honestly  believes  to  be  good. 
A  bona  fide  possessor,  from  whom  the  subject  has  been  evicted 
hy  a  person  having  a  better  title,  will  l)c  entitled  to  retain  the 
fruits  or  profits  which  he  has  received  dining  his  bona  Jide 
possession.  This  is  an  equitable  ride,  founded  not  only  on 
the  hardship  of  subjecting  a  person  who  has  tired  in  the  belief 
that  the  property  was  his  own  to  a  claim  for  repetition  of 
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what  he  lias  drawn  from  it,  but  also  on  the  negligence  of  the 
real  proprietor,  who  has  himself  to  blame  for  his  delay  to  vin- 
dicate his  property.  A  crop  of  corn  belongs  to  the  person  by 
whom  it  has  been  bona  jidc  sown  ;  and,  where  the  bona  jidc* 
continues  until  after  the  legal  terms  of  payment  of  rent,  the 
rent,  although  still  in  the  tenant's  hands  unuplifted,  will  be- 
long to  the  bona  fide  possessor.  Krskine  (1$.  ii.  tit.  1,  § 
is  of  opinion  that  interest  of  money  erroneously  paid  to  a  per- 
«on  bona  jidc  believing  himself  the  ereditor,  is  in  the  same  si- 
tuation with  fruits  and  rents;  but  the  Court  seem  to  have 
adopted  a  different  rule ;  Oliphant  against  Smith,  UOth  No- 
vember 1790,  Fats,  Coll.  Mor.  p.  1721. 

Hona  jides  ends  when  the  possessor  becomes  aware  of  the 
iiiMiflicieney  of  his  title,  whether  by  private  knowledge  or 
otherwise.  But  this  is  obviously  a  point  which  there  must  be 
considerable  difficulty  in  fixing.  Wheu  the  defeet  of  title  is 
apparent  at  once,  the  execution  of  a  summons  for  trying  its 
validity  will  be  held  as  a  sutlieient  interruption  of  the  bona 
fille**  Where,  however,  the  mixtion  of  right  is  attended  with 
difficulty,  the  interruption  of  the  bona  Jidcs  may  not  be  held 
to  have  taken  place  until  after  litisconti  station ,  or  even  un- 
til a  final  decree  in  the  action  has  been  pronounced.  The 
quotum,  hide;  d,  is  evidently  one  which  must  depend  on  the 
special  circumstances  of  the  particular  case.  Ersk.  B.  ii.  tit. 
I ,  Jj  28  and  29.    See  Mala  Fides  ;  sec  also  Adjunction. 

BOND.  A  bond  is  a  written  obligation  to  pay  or  to  per- 
form,— and  is,  of  course,  as  various  in  its  nature  as  the  cir- 
cumsf  mees  vary  relatively  to  which  it  may  be  granted.  The 
most  important  bonds  in  Scotch  practice  are  those  of  an  heri- 
table kind ;  but  these,  M  well  as  the  varieties  of  the  personal 
bond,  will  be  explained  under  other  titles  (see  Heritable 
Jittnd,  Disposition  in  Security,  Bond  of  Corroboration ,  &c.) ; 
and  the  present  observations  shall  therefore  be  confined  to  the 
simple  moveable  bond  for  repayment  of  borrowed  money. 

The  stile  of  this  bond  commences  with  an  acknowledgment, 
by  the  granter,  of  the  receipt  of  the  money.  The  common  and 
safe  form  in  this  part  of  the  bond,  is  to  declare  that  the  money 
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ftftfl  been  "  instantly*  received.  Sometime?  the  money  is  Mated 
to  have  been  received  at  a  bygone  period;  but  it  is  expedient  if 
possible  to  avoid  this  form  of  expression,  as  it  may  expose  the 
hmd  to  reduction  under  the  act  Ki9(),  in  ho  far  as  it  is  a  secu- 
rity tor  a  prior  debt.  The  Mile  then  goes  on  to  oblige  the 
borrower,  bis  heirs,  executors,  and  successors,  to  repay  to  the 
lender  and  Ins  executors,  or  assignees,  (and  sometimes  to  no. 
vihhitim  substitutes,)  the  sum  lent,  at  a  definite  period,  gene- 
rally at  one  of  the  terms  of  (  andlemas,  Whitsunday,  Lammas, 
or  Martinmas,  with  interest  from  the  time  of  advance,  until  re- 
payment, and  a  fifth  part  more  of  the  principal  sum  of  penalty 
in  case  of  failure.  On  this  part  of  the  deed,  it  may  be  observe 
ed,  that  as  the  granter  may  be  succeeded  by  various  descrip- 
tions of  heirs,  some  of  whom  would  by  law  be  liable  *ubaid\nrie 
enly,  and  in  a  certain  order,  it  is  not  unusual  to  add  to  the 
terms  44  heirs,  executors,  and  successors,""  the  words  u  renoun. 
•  dbg  the  benefit  of  discussions  which  have  the  effect  of  ren- 
dering all  the  borrower's  successors  liable,  conjunctly  andscve:- 
ally,  to  the  creditor,  reserving  of  course  to  the  person  who  pays, 
lis  relief  against  the  heir  primarily  liable.  The  interest  pay- 
able is  generally  the  legal  interest  of  5  per  cent,  but,  of  course, 
it  may  be  restricted  to  a  lesser  rate  if  the  parties  choose.  Un- 
der the  penalty  in  the  bend,  the  creditor,  on  the  debtors  fail- 
mre  in  punctual  payment,  is  not  entitled  to  recover  more  than 
the  actual  expense  or  loss  incurred  in  making  the  bond  effee 
lual ;  and  it  is  not  usual  in  moveable,  as  it  is  in  heritable  bonds, 
to  annex  any  penalty  to  a  failure  in  the  termly  payments  of  in- 
terest. The  form  of  the  bond  concludes  with  a  consent  to  re- 
gistration, in  order  tiiat  letters  of  horning,  on  a  charge  of  six 
•lays,  may  proceed  against  the  debtor  if  he  should  fall  to  pay,— 
and  the  deed  is  closed  with  the  usual  testing  clause.  £ce  the 
£.»rm,  Jurid.  Styles,  vol.  ij.  p.  21. 

[Moveable  bonds,  like  other  deeds,  can,  of  course,  be  granted 
by  one  or  more  obligants  who  may  bind  themselves  either  joint- 
ly and  severally,  ot  pro  rata  only,  or  they  may  be  granted  by 
bodies  politic, — and,  like  every  other  liquid  obligation,  may  be 
Kjadc  the  ground  tf  the  diligence  of  adjudication  against  the 
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debtor's  heritage.  Moveable  bonds  are  transferred  by  assigna- 
tion. Since  the  date  of  the  act  1GC1,  c  32,  they  descend  in 
all  cases  to  executors,  and  are  taken  up  by  confirmation.  Prior 
to  the  passing  of  that  act,  when  a  bond  bore  interest,  it  waa 
regarded  as  a  quari  feudum,  and  held  to  be  heritable  in  ques- 
tions of  succession.  The  statute,  however,  altered  that  rule, 
except  only  in  so  far  as  regards  the  rights  of  husband  and  wife* 
and  the  fisk, — that  is  to  say,  the  principal  suras  m  moveable 
bonds  do  not  form  part  of  the  goods  in  communion,  and  did  not 
fall  under  the  single  escheat  before  the  abolition  of  that  casual- 
ty. It  is  always  practicable,  however,  to  confer  an  heritable 
character  on  the  bond,  though  it  have  no  relation  to  a  particu- 
lar heritable  subject,  by  merely  making  it  payable  to  heirs,  se- 
cluding executors ;  in  which  case,  it  necessarily  becomes  herita- 
ble by  its  own  terms,  and  not  because  any  heritable  subject  is 
unpledged  for  the  repayment.    See  Ersk-  B.  ti-  tit*  £.  §  9,  tt 

BOND  OF  CAUTION,  is  an  obligation  by  one  person  a* 
surety  for  another,  either  that  he  shall  pay  a  certain  Emm,  or 
perform  a  certain  act.  The  terms  of  this  bond  must  neces- 
sarily depend  upon  those  of  the  principal  obligation  to  which 
it  is  an  accessary.  In  the  ordinary  case,  the  principal  debtor, 
and  the  cautioner,  arc  taken  hound  in  the  same  deed,  but  it 
may  happen  that  the  obligation  by  the  cautioner  is  undertaken 
in  a  separate  deed.  Separate  bonds  of  caution  arc  necessary  in 
various  steps  of  judicial  procedure, — as  in  processes  of  suspen- 
sion and  advocation,  in  which,  before  the  letters  are  cxpede,  the 
suspender  and  the  advocator  must  lodge  in  the  Mill  Chamber  a 
bond  of  caution  to  the  satisfaction  of  the  opposite  party,  and 
of  the  clerk  of  the  bills,  containing  an  obligation  on  the  cau- 
tioner to  fulfil  the  decree  to  be  pronounced  in  the  cause,  and 
to  pay  whatever  damages  or  eipcnsea  may  be  awarded,  (See 
Suspension  and  Advocation^  also  Caution.)  Judicial  caution 
is  also  required  to  be  found  in  loosing  arrestments,  in  law- 
burrows,  by  tutors  and  curators  for  the  faithful  discharge  of 
their  duty,  and  in  many  other  instances  which  need  not  b* 
enumerated  here. 
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BOND  OF  RELIEF,  is  a  bond  by  the  principal  debtor 

granti  d  in  favour  of  a  cautioner,  declaring  the  nature  of  the 
cautioner  s  obligation,  mid  that  it  was  undertaken  solely  for 
behoof  of  the-  p  unter  of  i!ie  bond  of  relief, — who  binds  himself 
to  relieve  tlie  cautioner  from  the  consequences  of  Ins  obliga- 
tion. Sometimes  heritable  security  is  granted  to  the  cautioner 
for  his  relief,  or  the  friends  of  the  principal  debtor  become 
bound  along  with  him  in  the  bond  of  relief.  See  examples  of 
eueh  bonds,  JuriiL  Styles,  vol.  i.  p.  386,  ii.  p.  84,  ct  seq.  2d 
edit. 

BOND  FOR  A  CASH  CREDIT  IN  A  RANK.  Where 
Writable  security  is  not  granted  to  the  bank,  this  is  a  simple 
personal  bond  by  the  person  in  whose  favour  the  credit  is  grant- 
c.l,  and  his  cautioners,  who  are  in  the  ordinary  case  bound  a- 
Idbg  with  Iiim  as  principal  debtors  to  the  bank.  See  an  exam- 
ple of  such  a  bond,  Jurid.  Styles,  vol.  ii.  p.  31,  2d  edit.  As 
to  the  manner  of  granting  heritable  security  for  such  credits, 
ice  Bank  Credits. 

ROM)  OF  CORROBORATION.  A  bond  of  corrobo- 
ration is  an  additional  obligation  granted  by  the  debtor  in  a 
!>>nd  by  which  he  corroborates  the  original  obligation.  This 
deed  may  be  used,  1.  For  the  purpose  of  accumulating  arrears 
of  interest  into  a  principal  sum,  and  adding  it  to  the  original 
debt,  so  as  to  make  the  whole  bear  interest.  2.  Where  the 
clehtor  in  I  bond  dies,  his  heir  may  grant  a  bond  of  corrobo- 
ration of  his  ancestor's  debt,  which  will  save  the  expense  of 
constituting  the  debt  against  the  heir.  ii.  Where  the  creditor 
in  a  bond  dies,  the  debtor  may  grant  a  bond  of  corrobora- 
tion to  his  heir,  which  will  save  the  expense  of  a  confirmation 
or  of  completing  ■  title  in  the  person  of  the  heir.  It  may  be 
thought,  that,  in  those  cases,  the  transaction  would  be  simpli- 
fied by  cancelling  or  discharging  the  old  bond  and  taking  a 
new  one;  but,  it  is  to  be  observed,  1.  That  an  inhibition 
which  might  strike  at  a  new  bond,  of  the  date  of  the  bond  of 
corroboration,  may  have  no  effect  against  the  original  bond ; 
and,  L2.  That  a  bond  of  corroboration  may  fall  under  the  act 
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1696,  c.  5,  in  case  the  granter  should  become  bankrupt  within 
the  sixty  days  ;  in  which  case,  the  original  bond  must  be  re- 
sorted to,  or  the  debt  must  be  constituted  precisely  as  if  no 
bond  of  corroboration  had  been  granted.  Sec  examples  of  this 
deed,  Jurhl  Style*,  vol.  i.  p.  J><K).  ii.  p.  W>,  it  scq.  2d  edit. 

BOND  of  BOTTOMRY,  is  a  real  security  over  a  ship, 
granted  by  the  owner  or  by  the  master,  for  the  repayment  of 
money  advanced  for  the  out  (it  of  the  vessel,  or  for  repairs. 
This  form  of  security  is  in  the  nature  of  a  contract  of  hazard, 
for  the  loan  is  repayable  only  in  the  event  of  the  ship's  safe 
arrival  at  the  port  of  destination  ;  and,  in  consideration  of  thia 
risk,  the  lender  exacts  a  certain  rate  of  premium,  greater  or 
less,  according  to  the  risk.  When  bonds  of  bottomry  arc 
granted  by  the  owner,  to  raise  money  for  the  outfit  of  the  ves- 
sel, they  are  preferable  according  to  the  priority  of  their  date. 
Hut  when  they  are  granted  by  the  master  in  foreign  ports,  for 
repairs  at  different  periods  of  the  voyage,  the  last  in  date  is 
entitled  to  priority  in  payment.  It  is  proper  to  attend  parti- 
cularly to  the  description  of  the  voyage,  and  to  specify  the 
ports  at  which  the  twd  is  to  touch,  so  as  to  avoid  disputes  aa 
to  the  nature  of  the  risk.  See  examples  of  this  bond,  Jural 
Styles*  vol.  ii.  p.  5i34,  ft  seq.  2d  edit. 

BOND  of  RESPONDENTIA,  is  a  bond  precisely  similar 
in  its  nature  to  a  bond  of  bottomry,  except  that  the  security  is 
given  over  the  goods  on  board  of  the  vessel,  instead  of  the 
vessel  itself.    Sec  Jurhl  $lyks,  vol.  ii.  p.  530",  2d  edit. 

BOND  of  PRESENTATION,  is  an  obligation  granted 
for  behoof  of  a  person  in  custody  on  a  legal  warrant,  in  order 
to  obtain  his  temporary  liberation.  The  obligant  in  such  a 
bond,  becomes  bound  to  present  the  person  so  liberated  to  the 
officer  holding  the  warrant,  at  a  particular  day  and  place.  A 
failure  to  produce  the  debtor  in  terms  of  this  obligation,  will 
subject  the  granter  of  the  bond  in  fulfilment  of  the  ohligation, 
for  the  non-performance  of  which  the  apprehension  had  taken 
place ;  e.  gi  to  pay  the  debt  *  here  the  debtor  has  been  reliev- 
ed from  custody  under  a  caption,  or  to  produce  the  debtor  at 
all  diets  of  Court,  where  he  has  been  freed  from  an  arrest  un- 
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der  a  mcditalio  fugtc  warrant.  But  although,  independently 
of  express  stipulation,  this  is  the  legal  consequence  of  under- 
taking such  an  obligation,  it  is  usual,  in  formal  bonds  of  pre* 
sentation,  to  insert  an  express  clause  to  that  effect. 

It  will  afford  the  obligant  in  a  bond  of  presentation  no  dcu 
fence,  for  his  failure  to  implement  his  obligation,  to  allege  that 
the  debtor,  during  his  temporal-)'  liberation,  has  obtained  a  sist 
on  a  bill  of  suspension ;  or  has  retired  to  the  sanctuary ;  or 
has  done  any  thing  to  evade  the  presentation,  which  he  could 
legally  have  avoided  doing,  it  being  the  very  object  of  the  bond 
to  provide  against  acts  of  that  description.  On  the  other  hand, 
it  is  equally  clear,  that  the  obligant  is  freed  by  the  intermediate 
death  of  the  debtor,  and  that  he  is  entitled  to  have  implement 
posqxmed  on  account  of  the  debtor's  sickness,  or  any  other  ine- 
vitable accident.  It  appears  also  to  be  clear  that  he  is  liberated 
by  the  debtors  imprisonment,  previously  to  the  time  of  presen- 
tation, on  another  warrant,  for  by  that  means  the  object  of  the 
bond  is  accomplished,  and  the  creditor  cannot  possibly  allege 
detriment.  There  is  an  old  case  indeed,  (Potstcad  against 
Scot,  7th  July  1681,  Mor.  p.  1807),  in  which  the  contrary 
was  found  ;  but  the  ratio  of  that  decision,  as  stated  in  the  rub- 
ric, vis.  "  that  the  being  imprisoned  for  another  debt  was  con- 
"  sidered  to  be  the  act  of  the  debtor,"  is  evidently  unsound 
both  in  law  and  in  reason  ;  and  the  judgment  seems  to  be  dis- 
approved of  by  later  authorities.  See  BelTs  Corn.  vol.  i.  p. 
297.  4th  edit. 

The  most  effectual  form  of  the  bond  of  presentation  is  a 
deed  regularly  tested  and  executed  on  a  proper  stamp,  contain- 
ing, besides  the  clause  of  presentation,  a  specific  obligation  on 
the  granter,  to  pay  the  debt  in  case  of  failure  to  present,  and  a 
clause  of  registration  on  which  the  obligant  may  be  immediate- 
ly charged  with  horning,  should  he  not  duly  implement  the 
principal  obligation.  It  is  not  uncommon  in  practice,  however, 
to  accept  of  a  simple  letter  of  presentation  with  a  similar  clause  ; 
but  such  a  letter  can  afford  a  ground  of  action  only,  and  is  no 
warrant  for  summary  diligence.  Such  a  letter  ought  to  be  re- 
gularly tested ;  but  an  informality  in  this  respect  will  seldom 
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affect  its  validity,  for,  if  the  fetal  has  been  liberated  on  the 
faith  of  the  letter,  that  will  be  held  a  sufficient  rci  iittcn-cntus  ; 
and  the  objection  that  it  is  not  regularly  tested,  will  avail  no- 
thing; Dunmorc  Coal  Company  against  Young,  1st  February 
1811,  Fac.  Coll 

BONDING  OF  GOOD?,  is  the  depositing  of  imported 
goods  in  the  King's  cellars,  where  they  remain  implcdgcd  for 
payment  of  the  duties.  The  bonding  system  is  related  by 
the  statute,  43  Geo.  III.  c.  UJfc  under  which  the  Kill's  ware- 
house may  be  regarded  M  the  warehouse  also  of  the  importer  of 
the  goods,  where  they  lie  at  his  risk  and  at  his  disposal,  sub- 
ject only  to  the  King  s  pledge.  It  was  at  one  time  doubted  in 
the  Court  of  Session  whether  it  was  not  necessary  that  the  du- 
ties should  be  paid  and  the  goods  actually  taken  out  of  bond 
and  delivered  to  the  buyer,  in  order  to  complete  the  transfer. 
But  it  is  now  settled  that  whether  the  duties  arc  paid  or  not, 
an  order  of  delivery  addressed  to  the  keeper  of  the  Kings  eel- 
lar,  accompanied  by  notiee  to  the  keeper  and  a  transfer  in  the 
cellar  books,  amounts  to  complete  delivery.  Sec  Bells  Com. 
vol.  i.  p.  96  and  110.  4th  edit. 

BOXORUM,  CESS  10.    See  cc**io  bononm. 

BOOK  DEBTS,  are  debts  by  open  account.  The  proof 
of  debts  of  this  description  may  sometimes  be  attended  with  dif- 
ficulty. The  evidence  of  furnishings  made  by  merchants  and 
retail  dealers  is  generally  parole  ;  and  the  creditor's  books,  to, 
gether  with  the  evidence  of  the  delivery  by  his  clerks  or  porters, 
will  in  the  ordinary  case  be  held  sufficient.  If  deliver}'  cannot 
be  proved,  it  would  seem  that  circumstantial  evidence  of  variout 
kinds  will  be  admitted  on  the  part  of  the  creditor ;  and  it  has 
been  held  that  the  books  of  a  regular  merchant  a/ford  a  semi 
plena  probation  to  the  effect  of  allowing  the  claim  to  be  support- 
ed by  the  evidence  of  a  single  witness  and  the  oath  of  tl.i; 
merchant  in  supplement.  BelTs  Com.  vol.  i.  p.  fSfiQL  4th  edit. 

BOOKING  OF  A  PRISONER  FOR  DEBT.  When 
a  debtor  has  been  apprehended  and  carried  to  prison,  the  a~ 
mount  of  the  debt  for  which  he  is  incarcerated,  and  the  prison- 
cr's  name,  are  recorded  in  the  jail  books,  which  i«  termed  book- 
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itiff  the  prisoner.  This  record  was  originally  introduced  by  the 
magistrates  in  order  to  inform  themselves  of  the  amount  of 
their  responsibility,  and  it  is  the  jailor,  not  the  creditor's,  duty 
to  see  the  proper  entry  made.  At  present  it  is  the  practice  to 
enter  the  whole  sum  of  debt,  and  to  pay  a  proportional  fee  to 
the  jailor,  though  formerly  the  creditor  was  safe  in  entering 
only  a  part  of  it,  and  arresting  the  debtor  in  prison  for  the  re- 
mainder. By  the  former  practice,  a  debtor,  after  being  once 
entered,  could  not  Ik?  liberated  without  obtaining  letters  of  re- 
laxation and  liberation  from  the  King,  after  intimation  to  tlie 
creditor,  and  a  charge  to  the  magistrates  to  set  him  at  liberty ; 
but  now,  if  the  debtor  can  pay  his  debt  as  it  stands  in  tlie  pri- 
son books,  he  is  free.    BiWi  Com.  vol.  ii.  p.  6&S,  4th  edit. 

BOOKS  OF  ADJOURNAL;  the  records  of  the  Court 
of  Justiciary. 

HOOKS  OF  SEDERUNT;  the  books  in  which  the  act* 
of  sederunt  of  the  Court  of  Session  arc  recorded.  Besides  the 
acts  of  sederunt,  these  books  contain  the  names  of  the  Judges 
present  at  each  meeting  of  the  Court,  the  dates  of  the  admission 
of  the  Judges,  Clerks  of  Session,  and  other  Officers  of  the  Court, 
Advocates,  Sec.  Formerly,  indeed,  most  of  the  public  papers 
of  importance  were  recorded  in  these  books  ;  and  even  matters 
totally  unconnected  with  the  business  of  the  Court,  such  as 
eclipses  and  other  remarkable  events.  See  M'KcnrAes  Obs.  on 
Stat*,  p.  164 

BORDER  WARRANT,  is  a  warrant  issued  by  the  Judge 
Ordinary,  on  the  lx>rders  between  Scotland  and  England,  on 
the  application  of  a  creditor,  for  arresting  the  person  or  effects 
of  a  debtor  residing  on  the  English  side  of  the  border,  and  de- 
taining him  until  he  find  cautiou  judicio  »hti,  (i.  e.  that  hesaall 
sist  himself  in  judgment),  in  any  action  which  may  be  brought 
for  the  debt  within  six  months.  The  creditor  applying  for 
such  a  warrant  must  swear  to  the  verity  of  the  debt ;  and  as  in 
meditatiofugic  warrants,  to  which  these  warrants  arc  analagous, 
it  is  necessary  to  examine  tiie  debtor  as  to  the  fitga  before  war- 
rant to  incarcerate  is  granted,  so  in  border  warrants  it  seems  to 
be  proper  to  examine  the-  debtor  as  to  his  domicile,  fcc.  before 
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issuing  a  warrant  for  incarceration.  Sec  Ersk.  B.  i.  tit.  2,  § 
21.  IfaRf  Cow.  vol.  ii.  p.  539.  4th  edit.  Sec  also  McdUulio 
Fugw. 

BORROWING,  ii  the  act  of  receiving  in  Loan.  Contracts 
of  loan  are  of  two  kinds,  vU.  mutuujn  and  of  commodate. 
The  former  of  these  comprehends  the  loan  of  such  subjects 
as  are  either  consumed  or  given  away  in  the  very  act  of 
lliing  them,  as  in  the  case  of  corn,  wine,  money,  &e. ;  the 
latter  is  that  kind  of  loan  in  which  the  borrower  is  bound  to 
restore  the  individual  subject  lent,  and  therefore  nothing  can 
fall  under  it  which  may  be  either  destroyed  or  alienated.  See 
Loan,  Mutuum  and  Commodate. 

BOROUGH  LAWS.    This  name  is  given  to  a  collec- 
tion of  ancient  laws  relative  to  Rurirhs.    These  laws  arc  not 
Considered  as  of  a  binding  power,  but  are  still  of  use  in  trac- 
ing ancient  manners  and  customs  ;  Ersk.  B.  i.  tit.  L  g  9& 
BOTTOMRY,  Bond  of.    Sec  Bond  of  Bottomry. 
BREACH  of  ARRESTMENT,  is  an  act  of  contempt 
of  the  law,  committed  by  an  arrestee  disregarding  the  arrest- 
ment used  in  his  hands,  and  paying  the  sum,  or  delivering 
the  goods  arrested,  to  the  common  debtor.   The  person  guilty 
of  breach  of  arrestment  was  formerly  exposed  to  a  prosecu- 
tion both  civil  and  criminal.    The  criminal  action  was  compe- 
tent either  before  the  Court  of  Session  or  the  Court  of  Jus- 
ticiary ;  the  punishment  was  an  arbitrary  one,  joined  to  es- 
cheat  of  moveables,  out  of  which  the  debt  of  the  arrestee 
and  damages  were  given.  This,  however  necessary  at  a  remote 
period,  has  not  been  cxamplijied  in  modern  practice.  The 
civil  action  is  for  payment  of  the  debt  a  second  time  by  the  ar- 
restee, and  for  damages  to  the  arrester,  though  even  this  rigour 
18  not  countenanced  by  modern  practice ;  and  the  only  conse- 
quence of  breach  of  arrestment  now,  is  that  the  person  guilty 
of  it  is  liable  in  damages  to  the  extent  of  the  funds  paid  away, 
and  the  expenses;  Grant,  i>7th  February  179^,  Fur.  Cull. 
Mor.  p.  786.    See  also  Arrestment.    Where  goods  are  ar- 
reted, and  the  arrestment  loosed  on  caution,  if  the  goods  can- 
not be  restored,  the  cautioner  ua  held  to  be  liable  for  the  debt. 
Vol.  I.  K 
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BREAKING  INCLOSURES,  &c.    There  arc  several 

Statutes  far  the  encouragement  of  planting  and  inclosing;  and, 
with  that  view,  not  only  arc  advantages  held  out  to  those  who 
Comply  with  the  directions  of  the  statutes,  but  punishment  k 
denounced  against  those  who  destroy  planting  or  break  inclo- 
surcs.  Thus  the  act  1661,  c.  41,  ordained  every  heritor  pos- 
sessed of  land,  of  which  the  valued  rent  is  £1000  Scots,  to 
inclose  four  acres  of  land  yearly,  and  plant  the  same  with  oak, 
elm,  aillf  plane,  saugh,  or  other  timber,  for  the  6pacc  of  ten 
years  then  nest;  certain  immunities  from  taxation  were  confer- 
red on  the  lands  <■<>  inclosed;  and  it  was  ordained,  44  that  who- 
M  ever  shall  break  down  the  hedges  or  dikes  of  the  said  parka 
«  or  inclosures,  or  be  found  within  the  same,  being  a  stranger, 
44  shall  be  holdcn  and  repute  a  breaker  down  thereof,  and 
«•  shall  pay  five  pounds  for  every  fault,"1  or  work  ten  days  for 
meat  and  drink  only  ;  and  the  heritors  and  tenants,  &c.  shall 
keep  their  cattle  and  goods  out  of  their  neighbours  inclosures, 
under  the  penalty  of  five  pounds  for  ilk  contravention,  toties 
quotas.  This  act  was  ratified  by  the  act  1685,  c.  30,  which 
enacts  farther,  that  no  person  shall  cut,  break,  or  pull  up  any 
tree,  or  peel  the  bark  off  any  tree,  under  the  pain  of  £\0 
Scots  for  each  tree  within  ten  years  old,  and  cT20  Scota 
for  each  tree  above  the  age  of  ten,  &c.  And  it  also  ordained, 
that  no  person  shall  break  down  or  fill  up  any  ditch,  hedge,  or 
dike,  whereby  ground  is  inclosed,  and  shall  not  leap,  nor  suffer 
their  horse,  nolt,  or  sheep,  to  go  over  any  ditch,  hedge,  or 
dike,  under  the  pain  of  £\0  Scots,  iotics  quotics ;  the  one- 
half  to  be  given  to  the  heritor,  the  other  half  to  the  mending 
of  the  highways.  And,  by  the  act  1686,  c.  11,  winter-herding 
is  enforced,  by  whieh  all  heritors,  life-renters,  tenants,  cottars, 
and  others  poisessors  of  lands  and  houses,  shall  cause  herd 
their  horses,  nolt,  sheep,  swine,  and  goats  the  whole  year,  aa 
well  in  winter  as  in  summer;  and  in  the  night  time  shall  keep 
the  same  in  houses,  folds,  or  inclosures,  so  as  they  may  not  eat 
and  destroy  their  neighbours  grounds,  woods,  hedges,  or  plant- 
ing ;  certifying  them  that  they  shall  be  liable  to  pay  halr'amerk 
for  ilk  beast  they  shall  have  going  on  their  neighbours  ground, 
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besides  the  damage  done  to  the  grass  ot  planting.  And  it  is 
declared  to  be  lawful  to  the  possessor  of  the  ground  to  detain 
the  said  beasts  until  he  be  paid  of  the  said  half  mcrt  for  ilk 
beast  found  upon  his  ground,  and  his  expunge  in  keeping  the 
same. 

BREAKING  of  PRISON,  is  the  crime  of  escaping  out 
of  prison.  In  order  to  constitute  this  crime,  it  is  necessary 
that  the  person  guilty  of  it  shall  have  escaped  out  of  a  legal 
prison,  in  which  he  was  confined  on  a  legal  warrant,  whether 
as  a  criminal,  or  as  a  person  accused  of  a  crime,  or  as  a  debtor* 
It  makes  no  difference  whether  the  offence  has  been  committed 
by  violence  or  by  corrupting  the  jailor.  The  punishment  ia 
arbitrary,  and  must  necessarily  be  regulated  by  the  circum- 
stances attending  the  commission  of  the  crime.  Hume,  voL  i, 
p.  895. 

Where  a  debtor  makes  bis  escape,  the  magistrates  will  be  liable 
for  the  debt,  whether  the  insufficiency  of  the  prison  or  the  care* 
lessncss  of  the  jailor  has  led  to  the  escape.  But  if  the  debtor  es* 
cape  in  the  night  time,  by  the  use  of  instruments,  or  by  open  three, 
or  by  any  accident  which  cannot  be  justly  imputed  to  the  magi- 
strates or  the  jailor,  Mr  Erskinc  holds  that  they  arc  not  liable, 
if  they  can  prove  that,  immediately  on  the  escape  being  dis- 
covered, they  made  all  necessary  search  for  the  debtor  ;  Er$k„ 
B.  iv.  tit.  &  §  14.  It  follows  that  the  magistrates  arc  not 
liable  if  the  escape  has  been  effected  by  superior  external  force; 
but  the  onus  proband's  lies  with  the  magistrates  to  prove  such 
force,  as  well  as  their  own  vigilance,  and  their  prompt  pursuit 
of  the  debtor.    Bclfs  Com.  vol  iL  p.  5S25,  4th  Edit 

BREVE  TESTATUM.  The  breve  testatum  was  an  ac- 
knowledgement in  writing,  which,  by  the  ancient  practice,  wag 
made  out  on  the  lands  at  the  time  of  giving  possession  to  the? 
vassal,  and  attested  by  the  seals  of  the  superior,  and  pares  cu- 
ria?; afterwards  the  breve  testatum  was  signed  by  the  superior 
wherever  he  happened  to  be,  and  possession  was  given  sepa- 
rately by  the  superior's  bailie;  Ersfc.  B.  ii.  tit.  3.  §  17. 

HUE VI  MANTJ,  is  an  expression  used  to  signify  the 
performance  of  an  act  by  a  party  on  his  own  authority, 
£3 
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Thus,  for  example,  it  was  anciently  the  practice  in  Scotland 
lor  an  heritable  proprietor,  on  his  own  authority,  to  poind  his 
tenant's  moveables  for  payment  of  his  rent,  without  apply  ing  to 
any  other  judge.  The  landlord,  in  like  manner,  exercised  th» 
power  of  brcvi  manu  removal,  when  his  tenant  refused  to  re- 
move at  the  stipulated  term.  The  practice  of  poinding  flf 
d  tabling  cattle  found  trespassing  seems  to  be  a  remainder  of 
the  brcvi  manu  poinding.  Some  interesting  historical  details 
OH  this  subject  will  be  found  in  Rosfs  Lectures,  vol.  i.  p.  38& 
BB  E  W  I  N  .  A  nciently  the  right  of  brewing  was  given  by 
a  licence  from  the  superior,  and  there  was  generally  a  clause 
in  the  charter  cum  bruer'tls.  But  neither  this  clause  nor  a 
licence  is  now  held  to  be  necessary  to  entitle  a  feuar  to  brew 
for  his  own  use.  But  a  person  with  a  right  of  barony  may 
prevent  a  feuar  or  a  stranger  from  importing  and  vending  ale 
within  the  barony  without  his  licence  ,  Ersk,  B.  ii.  tit.  C. 
§8. 

BRIBERY,  is  the  offering  or  taking  of  a  reward,  unduly  t« 
influence  the  conduct  of  the  person  receiving  it  in  the  exercise 
of  his  duty.  This  is  an  offence  of  peculiar  atrocity  when  it 
extends  to  the  administration  of  justice.  The  punishment  of 
the  crime,  when  committed  by  a  Judge  of  the  Court  of  Ses- 
sion, ii  infamy,  loss  of  office,  confiscation  of  moveables,  and  an 
arbitrary  punishment  in  the  person  ;  1579,  c.  93.  And  there 
are  many  enactments  directed  against  inferior  judges  who  may 
he  guilty  of  this  of.ence  :  See  Hume,  vol.  i.  p.  401.  See  also 
Baralnj.  As  to  bribery  at  elections  for  Members  of  Parlia- 
ment, sec  article  Election  Laws. 

BUI  EVE.  A  brieve  is  a  writ  issuing  from  Chancery,  in 
the  name  of  the  King,  addressed  to  a  judge,  ordering  trial 
i>>  be  made  by  a  jury  of  certain  points  stated  in  the  brieve. 
These  writs  seem  at  one  time  to  have  been  the  foundation  of 
almost  all  civil  actions  in  Scotland;  (Stair,  b.  iv.  tit.  1,  ~.) 
but  it  is  in  the  gervic*  of  heirs,  the  election  of  tutors  to  minors, 
the  cognoscing  of  lunatics  or  of  idiots,  and  the  ascertaining 
the  widow's  terce,  and  sometimes  in  dividing  the  property  l>c- 
longing  to  heirs  portioners,  that  brieves  are  now  in  use.  The 
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brieve  of  perambulation,  which  was  in  use  long  after  the  institu- 
tion of  the  Court  of  Session,  and  even  till  lately,  by  which  all 
questions  relative  to  inarches  were  settled,  is  now  supplied  by  a 
declaratory  action ;  and  the  apprising  of  land,  which  proceeded 
before  a  jury,  was  converted  into  an  action  before  the  Court  by 
the  summons  of  adjudication,  Sec  Adjudication.  The  brieve! 
which  have  been  retained  .shall  l>e  shortly  explained. 

Brkve  of  Inqtt&L — The  principal  object  of  this  brieve  is 
to  require  the  judge  to  whom  it  is  directed,  to  ascertain  by  a 
jury  whether  the  person  who  applies  for  it  is  heir  to  a  person 
deceased.  It  is  executed  edictally  by  the  officer  of  the  judge 
to  whom  it  is  directed ;  and  fifteen  days  must  elapse  between 
the  date  of  executing  or  proclaiming  the  brieve,  and  the  ser- 
vice. The  jury  is  not  now  summoned  j  it  may  be  taken 
without  any  previous  intimation,  and  consist*,  according  to 
modern  practice,  of  fifteen  persons.  The  inquest  being  set, 
jn  presence  of  the  judge,  the  heir  presents  his  claim,  with 
the  brieve  and  executions.  He  must  also  produce  the  ne- 
cessary evidence  of  the  heads  of  the  brieve  which  he  is 
called  011  lo  prove.  Having  proved  or  verified  his  claim,  the 
inquest  or  jury  serve  the  claimant  heir  in  the  particular  charac- 
ter claimed  and  proved ;  and  their  sentence  is  attested  by  the 
judge,  and  retoured  by  the  clerk  of  the  court  to  Chancery,  from 
which  an  extract  properly  authenticated  is  obtained,  termed  an 
extract  retour  of  the  seryce 

The  brieve  remains  in  every  case  the  same,  excepting  in  the 
description  of  the  character  of  heir  ;  but  the  points  or  heads  of 
the  brieve  are  differently  answered  in  the  general  and  in  the  spe- 
cial service.  In  the  general  service,  the  two  first  heads,  viz. 
whether  the  ancestor  died  at  the  faith  and  peace  of  the  king, 
and  whether  the  claimant  be  his  next  and  lawful  heir,  arc  alone 
answered.  The  death  of  the  ancestor  must  be  proved  ;  That 
he  was  not  a  rebel  is  presumed  ;  And  the  relationship  of  the 
claimant,  in  its  whole  chain  of  connexion,  must  be  proved, 
though  the  retour  is  general,  finding  the  person  nearest  and  law- 
ful heir  of  the  deceased-    Where  any  connexion  can  be  proved, 
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it  Is  deemed  the  nearest  existing,  antl  will  exclude  the  King  as 

%tUvnus  hares. 

This  general  service  carries  every  personal  right  to  heritage 
that  was  vested  in  the  ancestor.  But  it  may  often  happen  that 
a  subject  is  vested  in  the  ancestor  by  a  personal  right,  destined 
to  a  particular  description  of  heirs.  In  that  case,  a  general  ser- 
vice as  nearest  and  lawful  heir  of  the  ancestor  will  not  carry 
the  property  destined  to  a  particular  description  of  heirs  ;  and 
it  becomes  necessary  to  serve  the  claimant  as  heir  of  provision 
or  of  en  tail  In  that  case,  care  should  be  taken  to  describe 
him  as  heir  under  the  particular  deed  on  which  his  claim  is 
founded  ;  it  ought  to  be  described  in  his  claim,  and  produced 
to  the  jury*    This  is  called  a  service  in  general 

The  effect  of  this  service,  whether  a  general  service,  which 
carries  all  personal  heritable  rights  destined  to  heirs  whomso- 
ever,  or  the  service  in  general,  which  carries  the  personal  heri- 
table rights  destined  tu  a  particular  description  of  heirs,  is  to 
carry  to  the  heir  a  full  right  in  the  estate,  which,  in  the  event 
of  his  death  without  completing  his  title  farther,  makes  the 
property  descend  to  his  own  heir. 

In  the  special  service,  the  claimant  proves  not  only  the  death 
of  the  ancestor,  but  that  he  died  vested  and  seased  in  certain 
lands.  This  is  done  by  production  of  the  ancestors  charter 
and  sasine.  The  whole  other  heads  of  the  brieve  are  also  an- 
swered. Thus,  the  third  head  is,  Of  whom  the  lands  are  held  ? 
This  is  proved  by  the  ancestors  inleftment.  4,  By  what  te- 
nure ?  This  is  also  proved  by  the  investiture.  5.  The  old 
and  new  extent  of  the  lands  is  inquired  into  ;  the.se  are  proved 
by  former  retuurs  of  the  tame  lands,  or  by  a  comparison  of  the 
extents  of  other  lands  in  the  neighbourhood  with  the  rents  of 
those  lands,  and  the  rents  of  the  lands  to  which  the  heir  is  to 
complete  his  title  ;  and  a  calculation,  proportioning  in  this  way 
the  old  and  new  extents  of  the  lands  retoured,  certilicd  un- 
der the  hand  of  an  accountant,  will  be  received  as  evidence* 
6.  Whether  the  claimant  be  of  lawful  age  t  This  is  pre- 
sumed. 7.  In  whose  hands  the  fee  has  been  since  the  death  of 
the  testator  ?  On  this  head,  if  there  has  been  a  liferent,  the  deed 
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by  which  the  right  was  constituted  is  produced,  and  Trill  have 
the  effect  of  excluding  the  non  cntry. 

Where  the  htmls  lie  in  different  counties,  or  the  Judge  Or- 
dinary is  incapacitated  from  nearness  of  relationship  to  the 
claimant,  the  special  service  was,  until  lately,  conducted  before 
the  macers  of  the  Court  of  Session,  under  a  special  commission 
directed  to  them  from  Chancery.  But  by  stat.  1  and  2t  Geo, 
IV.  c*  38,  §  11.  (1821)  it  is  enacted,  that  the  services  in  use 
to  be  conducted  before  the  macers,  shall  proceed  before  the 
sheriff-depute  of  Edinburgh,  or  his  substitute,  as  fcheritfin  that 
part,  specially  constituted  by  a  commission  tt>  be  obtained  un- 
der a  warrant  from  the  Court  of  Session,  in  the  same  manner 
that  the  commission  to  the  macers  was  obtained  under  the  for- 
mer practice-  rice  the  provisions  of  the  statute,  and  the  pro, 
cccdings  in  the  special  service  explained  more  fully  under  the 
title  Service  of  an  heir. 

Brieve  of  tutory.—Thc  object  of  this  brieve  is  to  serve  the 
nearest  agnate  tutor  as  at  law,  It  is  issued  from  Chancery,  in 
the  King  s  name,  and  is  directed  to  any  judge*  The  heads  of 
it  are,  1.  Who  is  the  next  male  agnate  of  the  full  age  of  25 
years,  and  entitled  to  succeed  to  the  pupil  on  his  death.  2. 
Whether  the  agnate  be  attentive  to  his  own  affairs.  3.  Whe- 
ther he  is  able  to  give  security  for  the  pupil's  indemnification. 
4.  Who  is  the  next  cognate.  The  first  of  these  heads  only  is 
inquired  into.    (See  Tutor.) 

Brieves  of  Idiotry  and  Furiosity. — The  forms  of  these 
brieves  are  very  much  the  same  They  are  directed  to  the 
judge  ordinary  of  the  bounds  within  which  the  person  to  be 
cognosced  resides  ;  and  the  jury  are  directed  to  inquire,  1.  In- 
to  the  state  of  the  person,  Who  is  the  next  male  agnate  on 
vrhom  the  ollice  of  curatory  may  be  conferred.  In  the  brieve 
of  idiotry,  the  direction  is  to  inquire  whether  the  person  be  of 
an  unsound  mind,  furious,  and  naturally  an  idiot.  In  the 
brieve  of  furiosity,  it  is,  whether  he  be  of  an  unsound  miud, 
prodigal  and  furious,  who  has  neither  time  nor  measure  in 
his  expenses,  but  squanders  his  estate  by  profusion, — **  qui 
ii  neque  tempu*  mc  vioditm  itnpcmarum  habct>  ml  bona  di~ 
il  lacerando  profundity 
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Brieve  of  Tcrcc  —The  object  of  this  brieve  is  to  cognosce 
the  fddpw  to  her  tcrce.  It  is  directed  to  the  sheriff  of  the 
county  where  the  lauds  He ;  and  the  jury  are  directed  to  en- 
quire, 1-  Whether  the  e  hum  ant  was  the  lawful  wife  of  the  do- 
ceased  ;  mid  thi*  is  presumed,  if  she  was  habit  and  repute  his 
vife.  2.  Whether  the  husband  died  infeft  in  the  lands;  and 
this  is  proved  by  production  of  the  husband's  sasines.  Tim  is 
not  a  TCtuurable  brieve.  The  sentence  of  the  jury  serves  the 
widow  to  her  tcrce  ;  and  it  is  the  duty  of  the  judge  to  ^  ken1 
her  to  it,  by  dividing  the  lands  between  her  and  the  heir.  £ec 

Br'uwe  of  Diji&ion  amongst  heirs  For  doners*— An  heir 
portiuner  who  wishes  to  separate  her  share  of  the  lauds  to 
which  she  succeeds,  from  that  belonging  to  another  heir 
portioned  must  apply  to  Chancery  for  a  brieve  directed 
to  the  sheriff  of  the  county  in  which  the  lands  lie-  This 
brieve  is  proclaimed  at  the  market-cross,  and  also  served 
upon  the  parties  concerned ;  and,  at  the  diet  appointed,  the 
rights  and  allegations  of  the  parties  being  settled,  the  Judge 
remits  to  an  inquest  of  fifteen  persons  to  measure  the  land  and 
make  a  division.  The  jury  report  to  the  Judge  ;  and  lots  being 
cast  for  the  different  shares,  the  Judge  decerns  in  the  division* 
and  ordains  possession  to  follow  in  terms  of  it.  An  extract  of 
the  decree  is  held  conclusive,  and  may  be  enforced  by  the  au- 
thority of  the  Judge.  This  form  is  now  but  seldom  resorted 
to,  the  parties  in  general  settling  the  matter  extrajudicially  by 
arbitration  or  otherwise  ;  Jurid,  Styles,  voh  i.  p.  4-17. 

BRITISH  STATUTES,  are  the  statutes  of  the  British 
Parliament,  rorrocrly  all  British  statutes  were  held  to  be  of 
the  date  of  the  (ir*t  day  of  that  session  of  Parliament  in  which 
they  were  made  :  Bat  now,  by  33d  Geo.  XXL  e.  13,  it  is  enact- 
ed, that,  from  and  after  April  8,  1793,  the  clerk  in  Parliament 
shall  endorse  in  English,  on  every  act,  the  time  when  it  re- 
ceives the  royal  assent ;  which  is  declared  to  be  the  date  of  its 
commencement,  unless  another  period  of  commencement  be 
jneiuioncd  in  lite  body  of  the  act. 
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BROCAGE,  is  properly  the  hire  or  commission  due  to  a  bro- 
ker fur  managing  a  transaction.  Brocage  contracts  (as  tlicy  are 
termed),  by  which  a  reward  is  stipulated  for  the  promotion  of 
a  particular  marriage,  }iy  meam  01  influence  to  be  exerted  over 
one  of  the  parties,  are  held  to  be  amtm  bono*  woresy  and  can 
afford  no  ground  of  action ;  BcWs  Com.  vol,  i.  p.  £i$5. 

BROKER.  A  broker  is  a  person  who  negotiates  sales  of 
goods  and  other  mercantile  transactions  as  agent  for  another, 
for  which  he  exacts  a  certain  fee  or  reward  from  the  party  for 
whom  he  acts     See  Factor. 

BULL,  a  brief  or  mandate  by  the  Pope,  By  IS  Eli*.  C.  £, 
the  procuring,  using,  or  publishing  bulls  is  declared  to  be  high 
treason;  and  by  7  Ann,  c,  §  1,2,  3,  the  English  treason 
laws  are  extended  to  Scotland. 

BURDENS*  In  a  general  acceptation  the  word  burden 
may  signify  any  restriction,  limitation,  or  encumbrance  affect- 
ing either  person  or  property.  In  the  present  article,  however, 
the  term  is  to  be  considered  a*  applicable  solely  to  burdens  in 
money,  imposed  either  on  the  receiver  of  a  right  or  on  the  sub* 
ject  of  the  right  itself,  in  the  deed  by  which  the  right  is  con- 
stituted. Burdens  in  this  seine  are  ^iid  to  be  either  pcrsonat 
or  real.  Where  the  grantee  is  taken  bound  by  acceptance  of 
the  right  to  pay  a  certain  sum  either  to  the  grantor  or  to  a 
third  party  ;  but  where  there  is  no  clause  charging  the  suK 
ject  conveyed  with  the  sum,  the  burden  is  said  to  be  personal; 
that  is,  it  will  be  binding  upon  the  receiver  and  his  representa- 
tives, but  will  constitute  no  real  incumbrance  on  the  hinds,  or 
other  subject  conveyed,  nor  amount  indeed  to  any  thing  more 
than  a  mere  personal  obligation  on  the  grantee.  But  where 
the  right  is  expressly  granted  under  the  burden  of  a  specific 
eum  which  w  declared  a  burden  on  the  lands  themselves,  or 
where  the  Tight  is  declared  null  if  the  sum  be  not  paid,  and 
where  the  amount  of  the  sum  and  the  name  of  the  creditor  in 
it  can  be  discovered  from  the  records  by  having  entered  the  in* 
fttmmcm  of  sasine,  the  burden  is  said  to  be  real. 

Where  the  burden  amounts  to  nothing  mere  than  a  mere  per- 
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sonal  obligation  on  the  receiver  of  the  right,  there  can  be  litd* 
difficulty  either  as  to  the  mode  of  constituting  or  of  exercising  it 
But  there  are  several  points  in  regard  to  the  constitution  and 
eject  of  ><v/M]Ui{]eHs  which  deserve  attention.  In  order  to 
create  a  real  burden,  it  is  necessary,  1st,  To  declare  the  debt 
imposed,  or  to  be  imposed,  to  be  a  burden  on  the  lands  them- 
selves.  Where  the  burden  is  laid  upon  the  dtspvnce  merely, 
and  not  upon  the  lands,  even  although  the  conveyance  should 
bear  expressly  to  be  granted  and  accepted  under  that  condition ; 
or,  although  the  condition  should  be  appointed  to  be  engrossed 
in  the  infeftments,  the  debt  will  form  no  real  burden.  But 
where  the  right  is  declared  void  in  case  the  sum  be  not  paid,  it 
is  held  to  be  a  teal  burden.  The  next  essential  is,  that  the 
debt  be  properly  expressed  as  a  burden  on  the  lands,  in  the  dU. 
positive  clause  of  the  convey  ana1.  This  clause  is  the  criterion  for 
determining  the  character  of  the  burden,  and  it  is  only  in  ease 
of  ambiguity  in  the  dispositive  clause,  that  other  clauses,  or 
particular  expressions  in  the  deed,  will  be  admitted  to  explain 
the  nature  of  the  burden.  3t/,  In  order  to  render  the  burden 
effectual  against  the  creditors  of  the  disponee,  it  must  be  ex- 
pressed and  incorporated  in  the  sasine,  so  as  to  enter  the  re- 
cord, A  general  reference  in  the  sasine  to  the  burdens  as 
appearing  in  the  disposition,  or  other  conveyance,  was  at  one 
time  held  sufficient ;  but  a  contrary  rule  has  been  established* 
by  more  recent  decisions.  It  is  jiropcr  to  observe,  however,  that, 
while  the  disponee  remains  uuinfeft,  the  burden,  if  properly  ex- 
pressed as  a  real  burden,  will  be  effectual  against  him  and  his 
creditors  as  a  qualification  of  the  personal  right.  Lastly^  A3  no 
indefinite  and  unknown  incumbrance  can  be  created  on  land,  it 
U  necessary  that,  buth  in  the  disposition  and  in  the  sasine,  the 
burden  should  be  specific  in  its  amount,  and  in  the  name  of 
the  creditor,  in  order  that  creditors  contracting  witli  the  dis- 
ponee may  know  the  extent  of  the  burden,  and  whether  or  not 
it  has  been  paid  or  extinguished.  A  clause  charging  the  lands 
disponed  with  the  disponers  debts,  in  general  terms,  was 
formerly  held  sufficient  to  constitute  the  debts  real  burdens ; 
tut  the  contrary  is  now  settled,  although  it  need  hardly  be 
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added,  that  such  a  clause  lays  the  disponce,  who  accepts  the 
right  so  qualified,  under  a  personal  obligation  to  pay  the  die* 
poner s  debts. 

Keeping  the  foregoing  essentials  in  view,  the  terms  in  which 
a  real  burden  may  be  imposed  are  various.  Thus  the  disponer 
may  expressly  burden  the  lands  conveyed  with  a  sum  payable 
to  himself, — or  lie  may  create  a  burden  in  favour  of  a  third 
party,— or  he  may  reserve  either  to  himself,  or  delegate  to  a 
third  party,  a  power  or  faculty,  as  it  is  termed,  to  impose  a. 
teal  burden  on  the  lands,  (Sec  Faculty  to  Burden.)  And 
with  regard  to  reserved  burdens  generally,  it  may  be  observed, 
that  the  real  security  which  they  afford  depends  on  the  dis- 
ponce's  sasine.  A  distinction  has  been  sometimes  made  between 
burdens  reserved  in  favour  of  the  disponer,  and  those  created 
by  him  in  favour  of  a  third  party  ;  and,  it  has  been  said,  that, 
in  the  former  ease,  the  di spotter's  original  infeftraent  consti- 
tutes the  security.  Hut  there  seems  to  be  no  good  ground  ior 
such  a  distinction.  The  right  under  the  burden,  is  nut  a  right 
of  property,  but  in  security  merely,  depending  for  its  existence 
on  the  existence  of  the  debt.  A  general  service  has  been  held 
a  sufficient  title  in  the  heir  of  the  disponer  to  discharge  such 
a  burden  (Cuthbertson  against  Barr,  7th  March  1800',  Fac> 
Cot.  Mor.  App.  title  Service  and  Confirmation}  No*  2) ;  and 
the  principle  on  which  the  security  depends,  applies  equally  to 
the  ease  where  the  burden  is  reserved  in  favour  of  the  disponer, 
and  to  that  in  which  a  third  party  is  made  the  creditor.  Iu 
neither  case  is  it  necessary  to  complete  the  transference  of  the 
real  security,  as  in  the  case  of  an  heritable  bond,  by  lasinc.  It 
ceems  also  now  to  be  understood  in  practice,  that  a  simple  assig- 
nation intimated  to  the  holder  of  the  burdened  infeftmcnt  is  a 
proper  transference  of  tlx  burden  to  the  a^ignec  ;  and  although 
such  assignations  are  frequently  recorded  in  the  register  of 
sasincs  and  reversions,  there  dues  not  appear  to  be  any  ground 
for  preferring  an  assignation  so  recorded  to  a  first  assignation 
duly  intimated,  although  not  recorded.  W  aether  the  burden  be 
reserved  in  favour  of  the  disponer,  or  of  a  third  party,  a  genera? 
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service  transmits  tlic  burden  to  the  heir  of  the  creditor.  Hell's 
Com.  v»l.  i.  p.  589,  4th  Kdk.  and  mhh  tula  to  vol  i.  p.  6'58. 

The  creditor  in  a  real  burden  may  make  his  right  effectual, 
Is^liy  poinding  of  the  ground  (see  Poinding  of  the  Ground.) 

By  adjudication,  without  which  the  creditor  has  no  means 
of  entering  into  possession,  and  no  title  to  pursue  an  action  of 
maills  and  duties;  Stah;  B.  iL  tit.  10,  §  1.  Although  the  bur. 
tlened  lands  have  been  sold  to  another,  and  although  the  puN 
chaser  be  not  personally  liable  for  the  debt,  yet  the  creditor  may 
adjudge  the  land:  to  the  extent  of  the  burden.  With  regard  to 
the  ranking  of  debts  secured  by  real  burdens,  it  is  to  be  observed) 
1st,  That,  if  the  burden  is  properly  laid  on  the  lands,  the 
Creditor  in  it  is  preferable  to  the  creditors  of  the  disponco, 
whether  the  disponee  be  infef't  or  not.  VjI,  Where  the  credi- 
tor in  the  burden  LB  a  third  party,  he  is  preferable  to  all  pos- 
terior debts  of  the  disponer,  fruin  the  date  of  the  infeftment  in 
the  dbponcc  s  favour ;  and  that  although  the  disponer  may 
have  given  heritable  securities  to  the  posterior  creditors,  be- 
cause no  debt  posterior  to  the  disposition  and  infeftment  can 
compete  with  a  debt  made  real  by  them.  In  a  competi- 

tion between  the  creditors  of  the  disponer,  who  creates  the  real 
burden,  the  preference  of  the  creditor  in  the  burden  will  pro- 
bably depend  on  the  date  of  the  disponec's  sasinc,  seeing  that 
the  disponer  is  not  fully  divested,  until  the  infeftment  of  the 
disponee.  4M,  In  a  competition  between  the  creditor  in  the 
real  burden,  and  the  creditors  of  the  disponee,  the  preference 
of  the  creditor  in  the  burden  will  he  complete,  whether  infeft- 
ment has  followed  on  the  disposition  or  not ;  the  burden 
being  a  qualification  of  the  right,  whether  it  remains  personal, 
or  is  made  real  by  infeftment.  5M,  In  questions  of  preference 
amongst  one  another,  on  a  shortcoming  of  funds,  the  creditors 
in  real  burdens  will  be  preferable  according  to  the  date  of  the 
diligences  which  they  have  used  to  make  the  burdens  effectual. 
The  proper  diligence  to  afford  a  title  in  such  competition  seems 
to  be  adjudication  ;  and  those  burdens  upon  which  adjudica- 
tion has  been  used  will  be  preferred  to  thasc  which  have  noi 
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<%eeii  adjudged  for;  Creditors  of  Ross,  30th  June  171 4-,  Mar. 
p.  10,24& 

The  creditor  in  a  real  burden  may  validly  transfer  it  by  as- 
signation intimated  to  the  debtor;  and  such  an  assignation  of 
the  personal  claim  of  debt  will  carry  with  it  the  real  burden  a* 
an  accessary.  Ins  late  ease,  the  Court  held  tint  44  the  real 
M  burden  or  security  not  being  followed  by  infeftment,  nor 
H  vapahlc  of  it,  could  be  validly  transferred  by  disposition  and 
t:  assignation  duly  intimated  and  recorded  in  the  register  of 
"  sasines *  But,  although  the  recording  of  the  assignation  in 
the  register  of  sasines  is  mentioned  in  that  particular  case,  it 
does  not  appear  to  have  been  held  essential ;  and  certainly  this 
■is  not  a  deed  which  the  act  1G17,  c,  1G,  requires  to  be  record- 
cd  in  the  register  of  salines.  Sec  Miller  against  Brown,  7th 
March  18520,  noted,  BdTx  Com.  vol.  i.  p.  058,  4th  edit.  The 
proper  diligence  for  attaching  the  right  of  the  creditor  in  the 
real  burden  seems  to  be  adjudication.  And  when  the  burden 
is  paid  off,  the  proper  evidence  of  its  extinction,  is  a  discharge 
and  renunciation  by  the  creditor  in  the  burden,  recorded  in 
the  register  of  sasines,  Sec.  With  regard  to  personal  burdens, 
which  resolve  into  mere  personal  obligations  on  the  disponee, 
it  is  almost  unnecessary  to  observe,  that  they  may  be  validly 
conveyed  by  an  intimated  assignation,  and  that  the  creditors 
right  in  them  may  be  attached  by  arrestment.  See  on  the  sub- 
ject of  this  article,  Stair,  li.  iL  tit,  3,  §  54,  et  scq.  and  tit.  10, 
§  t  Eftffr.  ii-  tit,  3,  §  49,  ct  seq.  Beir$  Com.  vol.  i.  p. 
585,  it  seq.  4th  edit.    See  Faculty  to  Burden. 

BURDENS,  PUBLIC*  sec  Public  Burden*. 

BURGAGE  HOLDING,  is  that  tenure  by  which  the  pro- 
perty in  royal  burghs  is  held  under  the  king.  It  is  originally 
constituted  by  a  charter  from  the  crown  in  favour  of  the  burgh ; 
the  effect  of  which  is,  to  make  every  proprietor  of  property  situ- 
ated within  the  burgh,  hold  that  property  directly  under  the  king 
as  superior,  for  the  reddendo  (now  merely  nominal)  of  watching 
and  warding ;  or,  as  it  is  commonly  termed,  "  service  of  burgh, 
1 '  vi  3ed  and  wont/1    The  title  of  a  disponce  to  burgage  property, 
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proceeds  on  a  resignation  made  by  delivery  of  staff"  and  baton 

(see  Act  of  Sederunt,  11th  Februray  1708)  in  the  hands  of 
the  magistrates,  in  virtue  of  a  procuratory  granted  by  thevas* 
eal  last  infeft,  and  followed  by  an  immediate  infeftmcnt  given 
by  the  magistrate  in  favour  of  the  dispone?,  without  the  inter- 
vention of  any  precept  or  charter  by  progress.  The  title  of 
an  heir  in  burgage  subjects  is  completed  sometimes  by  a  pre- 
cept of  dare  constat  and  infeftment,  but  much  more  frequent- 
ly by  a  single  act,  called  a  cognition  and  sasine ;  the  magis. 
trate  appearing  on  the  ground,  and  taking  a  proof  of  the  heir's 
propinquity,  and  afterwards  giving  him  infeftment  as  heir, 
under  the  usual  salvo  jure  cwjuslibct  An  adjudging  ere. 
ditor  is  infeft  at  once  in  burgage  property  on  producing 
bis  dcerec  of  adjudication.  When  the  title  is  merely  per- 
sonal (i.  e.  an  unexecuted  procuratory  of  resignation),  the 
dispone?,  heir,  or  adjudger,  obtains  right  to  it  in  the  ordinary 
form,  used  in  similar  cases,  and  iufeftment  is  then  given  to 
him  in  the  manner  above  explained.  As  these  infeftmcnts  are 
of  the  nature  of  charter s,  and  are  the  only  evidence  of  the  in* 
terposition  of  the  superior,  it  is  properly  the  duty  of  the  town- 
clerk  to  expede  them ;  and  this  is  enjoined  by  the  act  1567, 
C.  Wt*  And  by  Ififih  e.  11,  these  sasines  arc  ordained  to  be 
recorded  w  it  Inn  60  days  of  their  dates  in  a  particular  re- 
gister kept  by  the  town-clerk  for  the  burgh* 

The  proper  vassal  in  burgage  holding  being  the  whole  com- 
munity ?  which,  in  a  legal  sense,  never  dies,  the  casualties  of 
non-entry,  relief,  &c.  are  not  known  in  this  holding.  There  is 
uo  widow's  terce  due  from  burgage  subjects.  The  nature  of  the 
holding  also  properly  excludes  subinfeudations,  although  a  base 
infeftment  in  an  annual  rent  out  of  burgage  property,  given  by 
a  bailie  of  the  burgh  as  bailie  in  that  part,  and  the  town  clerk 
as  a  common  notary,  has  been  held  effectual ;  Rennet,  5th  July 
1711,  Mor.  p.  6895.  See  also  BcIT*  Com,  vol  i.  p.  581,  4th 
Edit. 

The  King,  in  granting  the  charter  of  the  burgh,  cannot 
prejudice  the  rights  of  other  superiors,  so  that  it  sometime* 
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happens  that  property  situated  within  the  limits  of  the  burgh 
is  not  held  by  this  tenure ;  nor  does  property  acquired  by  the 
burgh,  subsequently  to  the  date  of  the  charter,  fall  under  tliis 
holding,  except  by  a  new  erection. 

EUIUIES^,  is  a  member  of  the  corporation  of  a  burgh,  ad- 
milted  cither  by  the  charter  of  erection,  or  by  birth,  as  being 
the  son  of  a  burgess,  or  by  serving  an  apprenticeship  to  a  bur* 
gets,  or  by  marrying  the  daughter  of  a  burgess,  or  by  election 
by  the  magistrates  of  the  burgh.  The  oath  taken  by  a  burgess 
on  admission  is  to  the  following  effect :  I  confess  and  allow, 
Si  with  my  heart,  the  true  religion  presently  professed  within  thia 
**  realm,  &c  I  shall  be  leal  and  true  to  our  sovereign  lord 
"  the  King's  Majesty,  and  to  the  provost  and  bailies  of  the 
"  burgh ;  I  shall  obey  the  officers  thereof,  fortify,  maintain, 
*'  and  defend  them  in  the  execution  of  their  offices,  with  my 
"  body  and  goods ;  and  I  shall  not  colour  unfreemens  goods 
"  under  colour  of  my  own  :  In  all  taxation?,  watchings,  and 
M  warding*  to  be  laid  on  the  burgh,  I  shall  willingly  hear  my 
"  part  thereof,  as  I  am  commanded  by  the  magistrates  :  I 
"  shall  not  purchase  nor  use  exemptions  to  be  free  thereof,  re- 

nouncing  the  benefit  of  the  same  for  ever :  I  shall  do  nothing 
ii  hurtful  to  the  liberties  and  commonweal  of  the  burgh  :  I 
"  ghall  give  the  best  counsel  I  can,  and  conceal  the  counsel 
*■  shoim'to  me:  I  shall  not  consent  to  dispone  the  common 
**  goods  of  the  burgh,  but  for  a  common  cause  and  a  common 
*£  profit :  I  shall  make  concord  where  discord  is,  to  the  utmost 
*'  of  my  power:  In  all  lineations  and  neighbourhoods  I  shall 
"  give  my  leal  and  true  judgment  but  prayer  or  reward  ^ 
On  making  this  oath  and  paying  the  dues  of  admission,  the 
burgess  receives  an  extract  of  the  act  of  his  admission,  under 
the  hand  of  the  town  clerk.  The  heir  of  a  burgess  has  a  right 
to  heirship  moveables  ;  Enk.  B.  iii.  tit.  8.  §  17. 

BU11GH,  ROYAL.  A  royal  burgh  is  a  corporate  body 
erected  by  a  charter  from  the  Crown.  The  corporation  con* 
£}*ts  of  the  magistrates  and  burgesses  of  the  territory  erected  in- 
to the  burgh.    The  magistrates  are  generally  a  provost  and 
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bailies,  clean  of  guild,  treasurer,  and  common  council,  who  ai* 
elected  according  to  tlie  particular  set  ot  constitution  of  the 
burgh.  By  stat.  1GG3,  c\  G,  the  provost  and  bailies  of  royal 
burghs  have  power  to  value  and  sell  ruinous  houses  when  the 
proprietor*  refuse  to  rebuild  or  repair  them  ;  and  many  enact- 
ments are  to  be  found  in  the  acts  of  the  Scots  Parliaments,  re- 
gulating the  trade  in  royal  burghs,  and  defining  the  privileges 
of  the  magistrates  and  burgesses ;  See  Kama" &  Skit.  Law 
abridged,  art.  Burgh  Royal.  The  criminal  jurisdiction  of  magis- 
trates of  royal  burghs  is  now  very  much  limited.  They  may  judge 
in  petty  riots ;  and  Edinburgh,  Stirling,  Perth,  and  some  other 
royal  burghs,  have  by  their  grants  a  cumulative  jurisdiction 
along  with  the  sheriff,  in  blood- wits.  The  eldest  magistrate 
of  every  royal  burgh  has,  since  the  Union,  been  named  in  all 
the  commissions  of  the  peace.  The  magistrates  have  right) 
with  consent  of  the  majority  of  the  burgesses,  to  impose  certain 
small  taxations  or  duties  on  the  inhabitants,  for  the  use  of  the 
burgh)  and  they  have  also  the  power  of  proportioning  some 
<jf  the  taxes  imposed  by  Parliament ;  Ersk*  B.  i.  tit.  4.  § 
J//*  Ivory  s  edit  note  104.  A  convention  composed  of 
commissioners  from  each  of  the  royal  burghs  meets  annually  at 
Edinburgh,  with  power  to  make  regulations  for  promoting  the 
trade  and  common  weal  of  the  burghs,  and  to  inquire  how 
their  annual  revenues  have  been  applied.  But  the  care  of  the 
revenues  of  royal  burghs  belongs  properly  to  the  Crown,  and 
neither  the  convention  nor  any  private  burgess  or  number  of 
burgesses,  have  any  title  to  call  the  magistrates  to  account  for 
their  administration  of  the  revenue  of  the  burgh*  or  even  to 
complain  again. 4  special  acts  of  mismanagement  or  peculation- 
Ersk.  ib.  §  23,  Mr  Ivory  $  edit.  Note,  105.  There  are  66 
royal  burghs  in  Scotland ;  and,  by  the  treaty  of  Union,  it  U 
provided  that  15  of  the  43  representatives  of  Scotland  in  Par- 
liament shall  be  returned  by  the  royal  burghs ;  of  these  15 
Edinburgh  elects  one,  and  the  other  royal  burghs  are  divided 
Into  fourteen  districts,  from  each  of  which  a  member  is  return- 
ed to  Parliament;  according  to  a  well  devised  system  of  rule* 
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and  regulations  for  preserving  the  elections  as  pure  as  possible. 
See  article  Eh  ctinu  Lmvx. 

BURGH  OF  BARONY  and  BURGH  OF  REGALI- 
TY. A  burgh  of  barony,  or  a  burgh  of  regality,  is  a  corpo- 
ral ion  analogous  to  a  royal  burgh,  consisting  of  the  inhabitants 
©f  a  determinate  track  of  ground  within  the  barony  erected  by 
the  king,  and  subjected  to  the  government  of  the  magistrates. 
The  right  of  e  lecting  magistrates  h  vested  by  the  charter  of 
erection  sometimes  in  the  baron  or  the  Ion!  of  regality,  the 
superior  of  the  barony,  and  sometimes  in  the  inhabitants  them- 
selves ;  and  whatever  jurisdiction  belongs  to  the  magistrates, 
the  superior's  jurisdiction  is  cumulative  with  it.  The  same 
rule  holds  in  burghs  of  regality,  both  in  regard  to  the  manner 
of  incorporating  them,  and  as  to  the  superior's  cumulative  ju- 
risdiction. See  Rr&k*  B,  i  tit.  4.  §  30*  Mr  Ivory  s  edit,  note 
108.  Burghs  of  barony  or  of  regality,  as  such,  have  no  repre* 
sentatives  in  Parliament. 

BURDENSKCK,  is  the  name  given  to  the  provision  of  our 
ancient  law,  by  which,  it  is  said,  that  a  man  was  not  punish- 
able for  the  theft  of  as  much  meat  as  lie  could  carry  on  Iris 
back,  provided  the  theft  was  committed  to  satisfy  the  cravings 
of  hunger.  There  is  some  difference  amongst  authorities  both 
as  to  the  justice  of  this  rule,  and  the  extent  of  its  application  ; 
and  it  is  now  understood  to  be  settled,  that  it  is  not  recognised 
in  the  law  of  Scotland  ;  IIumty  vol.  i.  p.  54, 

BURGLARY,  is  an  English  law  term,  signifying  the 
breaking  and  entering  the  dwelling-house  of  another  in  the 
night-time  with  the  intention  to  commit  theft,  or  any  other  fe- 
lony, whether  the  felony  be  completed  or  not.  See  ToniUrCs 
Law  DkL    See  Housebreaking,  Theft,  Stout  brief. 

BURIAL  PLACE.  A  burial  place  may  he  the  subject  of 
aale ;  and,  when  belonging  to  a  landed  proprietor,  it  passes  as 
part  and  pertinent  of  the  estate. 

BURSARY,  is  the  name  given  to  an  endowment  or  exhi- 
bition in  a  Scotch  University,  for  the  support  of  a  student, 

BUTCHERS.  By  the  present  practice*  butchers  are  not 
summoned  to  act  as  jurymen  in  criminal  trials ;  Bime,  vol,  iL 
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p,  305.  By  the  act  1703,  c.  7,  butcher?;  are  prohibited  front 
possessing  on  lease  or  otherwise,  either  directly  or  indirectly, 
more  than  one  acre  for  the  purpose  of  grazing  cattle,  Sec.  The 
object  of  this  act  seems  to  have  been  to  prevent  monopolies ; 
but  there  is  no  evidence  of  its  ever  having  been  enforced. 

BUYING  OF  PLEAS.  By  act  1594,  c.  216,  it  is  en, 
acted,  that  it  u  sail  not  be  lei. sum  to  onic  Lordes  of  the  Ses- 
"  sion,  ordinar  or  extraordinar,  Advocates,  Clerkes,  Writers, 
"  their  servandes,  or  onie  uther  member  of  the  College  of 
"Justice,  oi  oriie  mfearioui  judgments  within  this  rcalme 
**  their  Deputes,  Clerkes,  or  Advocates,  directly  or  indirectly, 
"  by  themselves,  or  onic  utheris  in  their  name?,  to  their  be, 
•  hoove  or  utilitie,  to  bye  onic  landcs,  tyndes,  rowm«s,  or 
"  possession cs,  quhilkis  ar  dependand  in  controversie  or  ques- 
•«  tion  betuixt  onie  partes,  or  hes  bene  dependand,  and.  not  ai 
**  zit  decided :  Quhilkis  gif  they,  or  onie  of  them,  do,  and 
Cf  contravecnis  the  premises,  the  saidis  Lordes  of  Session,  Ad. 
M  vocatcs,  Clerkes,  Writers,  their  servandes,  or  onic  uther 
"  members  of  the  College  of  Justice,  or  onie  inferiour  judge* 
£i  ments  within  this  Rcalme,  their  Deputes,  Clerkes,  and 
<*  Advocates,  sail  amit  and  tine  their  office,  place,  and  all  pri- 
c<  viledges  and  immunities  bruiked,  or  that  may  be  bruiked  be 
f<  them,  be  vertue  thereof.*1  In  consequence  of  this  act,  tho 
offenders  suffer  deprivation,  but  the  sale  remains  good. 

BY-LAWS,  Every  corporation  lawfully  erected  has  pow- 
er to  make  by-laws  or  private  statutes  for  the  government 
of  the  corporation,  which  3re  binding  on  themselves,  unleti 
contrary  to  the  laws  of  the  laud,  or  to  the  terms  of  their 
xharter* 


CAL — CAL 


ICS 


c 


"CALENDAR  MONTH.  A  calendar  month  consists  of 
30  or  31  flays,  except  February,  which  has  28,  and  in  leap 
years  2J)  days. 

CALLING  of  a  SUMMONS.  After  a  summons  has 
T>een  executed,  and  the  diet  of  appearance  has  arrived,  the  first 
step  taken  by  the  pursuer  in  order  to  bring  the  case  into  Court 
is  to  call  the  summons,  I  n  the  Court  of  Session  this  was  formerly 
done  by  the  clerks  of  court  reading  over  the  names  of  the  pur- 
suer and  defender  from  a  partibus  written  on  the  margin  of 
the  summons.  This  duty  was  performed  every  Thursday  and 
Saturday  morning  during  the  sitting  of  the  court,  and  on  each 
of  the  nine  last  sederunt  days  of  the  summer  and  winter  ses- 
sions ;  and  appearance  was  made  for  the  defender  by  the  clerk 
of  the  counsel  who  was  to  be  employed  by  him,  appearing  at 
this  catting,  as  it  whs  termed,  and  stating  the  names  of  the  de- 
fender's counsel  and  agent,  which  were  marked  upon  the  mar* 
gin  of  the  summons  by  the  clerk  of  court.  The  summons 
thus  marked  was  then  given  by  the  pursuer's  agent  to  the 
agent  for  the  defender  to  prepare  defences  ;  at  the  expiration 
of  six  days  it  was  necessary  to  return  it,  and  the  case  was  then 
enrolled  in  the  Ordinary  Actum  Roll,  and  debated  and  disposed 
of  fn  the  usual  manner.  If  no  appearance  was  made  for  the 
defender  at  these  callings  by  the  clerks  of  court,  the  ease  was 
then  enrolled  in  the  regulation  roll,  and  if,  when  the  case  came; 
before  the  Lord  Ordinary  in  the  course  of  that  roll,  the  defen- 
der still  failed  to  appear,  decree  in  absence  was  pronounced  of 
course. 

But,  by  act  of  sederunt,  II th  March  1820,  the  former  prac, 
tice  was  altered ;  and  it  is  provided  by  that  act,  that  the  sum- 
monses with  a  partibutf  &c.  shall  be  lodged  with  the  clerks  of 
L  3 
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Court ;  and  that*  instead  of  viva  voce  calling,  the  clerks  shall 
make  up  and  exhibit,  fur  public  inspection,  in  the  Outer-House, 
lists,  of  the  summonses  for  catling,  containing  the  names  of  the 
pursuer  and  defender,  with  the  names  of  the  pursuer's  counsel 
and  agent ;  which  lists  are  to  remain  exhibited  from  ten  o'clock 
in  the  morning  till  two  o"clock  in  the  afternoon,  every  Friday 
during  the  sitting  of  the  Court,  and  every  day  during  the  nine 
Irt^t  sederunt  days  of  the  Session,  Appearance  for  the  de- 
f<  rider  is  entered  by  Iris  agent  simply  borrowing  the  summons 
from  the  clerk  to  the  process,  before  seven  in  the  evening  of 
the  day  on  which  the  lists  are  exhibited,  the  clerk,  at  the 
same  time,  marking  the  appearance  on  the  partibus  in  com, 
moil  form  ;  and,  if  the  summons  is  not  so  borrowed  for  the  de- 
fender, it  may  be  borrowed  by  the  pursuer's  agent,  for  the 
purpose  of  being  enrolled  in  the  Regulation  Roll,  as  having  been 
called  in  absence.  When  the  summons  lias  been  borrowed  by 
the  defenders  agent,  he  must  return  it  on  or  before  the  sixth 
day  after  entering  appearance,  under  pain  of  caption ;  and  it 
5s  then  enrolled  in  the  ordinary  action  roll,  and  disposed  of  in 
the  usual  way. 

The  summons,  of  course,  cannot  be  called  until  the  diet  u> 
which  the  defender  has  been  cited  has  arrived,  but  it  is  not 
necessary  that  it  should  be  called  precisely  on  that  day-  l£ 
not  called,  however,  within  year  and  day  from  the  date  of  the 
execution  of  citation,  the  execution  falls,  and  the  suit  cannot 
be  insisted  in  without  a  new  citation.    See  Form  of  Process* 

CALLING  of  an  ADVOCATION  or  SUSPENSION. 
This  calling  is  performed  in  precisely  the  same  manner  with 
the  calling  of  a  summons,  and  is  regulated  by  the  same  act 
nf  sederunt.  But  there  is  this  difference  between  letters  of 
suspension  and  advocation  and  summonses,  that  they  may  be 
brought  into  Court  without  being  called,  while  the  summons 
must  be  called  before  it  can  come  into  the  Outer-House  rolls, 
In  a  suspension  or  advocation,  the  charger  or  the  respondent 
may,  by  means  of  a  protestation,  force  production  of  the  let- 
ters, at  the  Minute-Hook;  which  supersedes  the  necessity  of  their 
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being  called,  and  authorises  their  being  enrolled  in  the  Outer- 
House  rolls.    See  Protestation. 

CALUMNY,  OATH  OF.  The  act  H29,  c.  125,  in  or- 
der  to  prevent  calumnious  and  unnecessary  suits,  ordains  both 
parties,  at  the  beginning  of  |  cause,  to  swear,  either  by  them- 
selves or  their  counsel,  that  the  tacts  set  forth  by  them  are 
true.  This  oath  of  calumny,  as  it  is  termed,  was  in  practice 
never  put,  unless  the  adverse  party  required  it ;  and,  when 
made,  it  was  held  as  an  oath  of  credulity  or  opinion  merely. 
The  party  putting  it  was  not  thereby  understood  to  renounce 
all  other  probation.  The  terms  of  the  oath  are  prescribed  in 
the  act  of  sederunt  lJith  January  1§9&  Oaths  of  calumny 
have  been  little  in  use  since  the  act  of  sederunt  1st  February 
1715,  by  which  it  is  provided  ($  (i),  that  a  party  or  his  coun- 
sel may  be  called  upon  to  confess  or  deny  any  relevant  matter 
of  fact  founded  upon  by  him  ;  and,  if  he  shall  deny  what  shall 
afterwards  be  proved  to  have  been  known  to  him,  he  shall  be 
found  liable,  without  modification,  to  all  the  expenses  to  which 
his  opponent  shall  have  been  put  by  such  calumnious  denial. 
See  Krsk.  B.  IT.  tit.  8,  §  10.  A  false  oath  of  calumny  will 
not  subject  the  maker  of  it  to  a  prosecution  for  the  crime  of 
perjury  ;  Hmm\  vol.  i.  p. 

CAN DLEM AS-DAY.  The  feast  of  the  purification  of 
the  Blessed  Virgin  (February  2). 

CANON-LAW.  This  law  consists  of  the  ilccrctum,  a  col- 
lection made  after  the  middle  of  the  12th  century,  drawn  from 
the  opinions  of  the  fathers  and  Popes,  and  from  church  coun- 
cils, in  imitation  of  the  Roman  Pandects,— of  the  dixnlalia 
collected  from  the  epistles  of  the  Popes. 

CAPTAIN  ob  MASTER  of  a  SHIP,  see  Shipmaster. 

CAPTION.  A  caption  is  a  warrant  for  the  apprehension 
of  the  person  of  a  debtor  or  obligant,  on  account  of  the  non-pay- 
ment of  a  debt,  or  the  non-performance  of  an  obligation.  With 
the  exception  of  the  act  of  warding  (see  Act  of  Warding)  which 
can  be  executed  within  burgh  only,  the  caption  is,  strictly 
speaking,  the  only  civil  warrant  recognised  in  law  for  the  above 
purpose.    The  fiction  on  which  the  apprehension  under  the 
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caption  proceeds,  i$,  that  the  debtor  in  the  obligation  having 
refused  obedience  to  the  King's  letters,  charging  him  to  pay  or 
perform,  is  i m prisoned  as  a  rebel. 

A  eaption  is  a  writ  which  passes  the  Kingn»  signet,  and 
which  is  prepared  by  a  writer  to  the  signet.  It  proceeds  m 
the  King's  name,  and  is  addressed,  like  all  other  signet  letters, 
to  me^sengcrs-auarms,  as  sheriffs  in  that  part,  commanding 
them  to  charge  sheriffs,  magistrates,  and  messengers,  within 
three  days  after  the  charge,  to  apprehend  the  person  against 
whom  the  caption  is  directed,  and  to  imprison  him  until  he 
fulfil  the  charge  in  the  letters  of  horning  which  he  has  dis- 
obeyed. In  practice,  however,  the  charge  to  sheriffs,  &c,  ii 
never  given  unless  (which  will  seldom  happen)  the  magistrate 
refuse  to  assist  the  messenger  in  the  execution  of  his  duty ; 
and,  by  long  established  custom,  the  messenger,  on  receiving 
possession  of  the  caption,  may,  and  docs  apprehend  and  incar- 
cerate the  person  against  whom  it  is  directed  de  planot  and 
without  the  necessity  of  adopting  the  form  which  its  style  ap- 
parently requires.  In  apprehending  the  debtor,  the  messenger 
is  entitled,  of  course,  when  he  may  need  it,  to  demand  the  as* 
mranec  of  the  civil  authorities  ;  and,  under  the  terms  of  the 
caption,  he  lias  unlimited  power  to  open  doors  ami  lockfast 
places  in  search  of  the  person  of  the  debtor, 

A  caption  must  proceed  on  proper  evidence  of  the  failure  to 
pay  or  implement ;  and  this  evidence  consists  in  the  exhibition 
at  the  Bill-Chamber  of  letters  of  homing  against  the  debtor 
executed,  denounced,  and  recorded  (see  Homing,  Detumtki- 
tfon),  alongst  with  a  bill  praying  for  letters  of  caption*  Tlie 
Bill-Chamber  clerk,  on  being  satisfied  with  the  evidence  pro- 
duced to  htm,  grants  a  deliverance  on  the  bill,  which  is  the 
warrant  to  the  keeper  of  the  signet  to  affix  the  seal  to  the  cap- 
lion. 

In  practice,  it  is  not  unusual  for  messengers,  in  virtue  of  the 
powers  given  by  the  caption,  to  break  open  doors  for  the  mere 
purpose  of  executing  poindings,  alt-hough  the  legal  course, 
when  poinding  is  their  only  object,  is  to  apply-  for  letters  of 
open  doors  (see  Open  Doors  >  Letters  o/^.    The  practice  <>f 
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using  a  caption  Fot  this  purpose  seems  unsafe ;  and  when  it 
can  he  proved  that  the  messenger  knew,  when  making  such 
forcible  entry,  that  the  debtor  was  not  at  that  time  in  the 
house,  the  legality  of  the  proceeding  is  very  questionable.  The 
warrant  iti  the  caption  authorises  the  breaking  open  of  lockfast 
places  in  search  of  the  debtors  person  ;  and  certainly  a  power  bo 
ample  ought  to  be  strictly  interpreted,  and  confined  literally  to 
the  purpose  for  which  it  is  granted.  See  on  the  subject  of  this 
Article,  Stair,  B.  iv.  tit.  47,  §  13. — £rjfr.  B.  iv.  tit  3.  §  12,  tt 
Ztq. — Bells  Com.  vol.  ii.  p.  523,  4th  edit.  See  also  Apprehend. 
iitg  of  a  Debtor. — Booking  of  a  Prisoner. — Imprisonment. 

CARRIER,  a  person  who  holds  himself  out  to  the  public 
as  willing  to  undertake  for  hire  the  conveyance  of  goods  from 
one  place  to  another.  The  Roman  edict,  Nando?  caupones 
stabuliriii  which  imposed  a  liability  on  shipmasters,  innkeepers, 
and  stablers,  for  goods  entrusted  to  them,  may  be  considered  as 
part  of  the  common  law  of  Scotland  ;  and  the  principle  of  tho 
edict  has  been  extended  to  the  ease  of  carriers  by  land  as  well 
as  by  water.  It  would  seem  that  no  distinction  will  lie  made  on 
account  of  the  description  of  vehicle  employed  ;  and  the  owners* 
vhiiher  of  waggons,  carts,  mail-coaches,  or  stage-coaches,  will 
be  liable  to  make  good  any  losses  happening  to  the  goods  while 
in  their  custody,  and  until  they  are  delivered  agreeably  to  their 
address  ;  the  rule,  founded  on  considerations  of  public  policy, 
being,  that  a  person  who  holds  himself  out  as  willing  to  per- 
form for  hire  this  sort  of  service,  thereby  incurs  an  universal 
responsibility.  Of  course,  such  persons  arc  liable  to  the  fullest 
extent  for  their  servants  and  others  employed  by  them.  The 
carrier's  engagement,  however,  is  not  understood  to  bind  him 
to  deliver  the  goods  beyond  the  place  to  which  he  plies,  unlesa 
he  undertakes  to  do  so,  and,  at  common  law,  he  is  not  respon- 
sible for  losses  arising  from  the  act  of  God,  or  of  the  King  s 
enemies.  In  the  present  uncertainty  of  the  law  with  regard  to 
the  extent  of  the  carrier  s  responsibility  tor  the  loss  of  parcel* 
containing  money  «>r  valuable  articles,  when  he  has  not  been 
made  aware  of  their  exact  value,  the  safest  course  seems  to  bo 
to  make  a  special  contract  with  the  carrier,  by  specifying  the 
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value  of  the  article,  and  paying  a  proportional  hire.  Book- 
ing in  the  carrier's  books  stems  to  be  the  proper  evidence  of 
the  delivery  of  the  article  to  the  carrier.  See  Er$k.  D-  iii  tit. 
1,  §  29;  and  Bdts  Com.  vol  i.  p.  371  and  379,  ei  seq.  See 
&1ko  Public  Carriage*. 

CARD C ATE  of  LAND,  as  much  land  as  can  be  tilled 
in  a  year  hy  one  plough. 

CASH-ACCOUXT,  sec  Bank  Credit 
CASUALTIES  of  SUPERIORITY.  The  casualties 
of  f  uneriority  are  certain  emoluments  arising  to  the  superior* 
which,  as  they  depend  on  uncertain  events,  are  termed  easu*, 
allies.  The  casualties  proper  to  ward- holding,  while  that 
casualty  subsisted,  were  tea  i  d,  recog  nition,  and  nvsrriage  (see 
these  titles,  also  Ward-holding).  The  casualties  common  to 
all  holdings,  are  non-entry,  relief,  disclamation ,  purpe- 
ture, and  liferent  escheat.  (See  these  titles.)  The  superior  it 
secured  in  hie  duties  and  casualties  by  his  own  charter  and 
sasinc*  They  form  a  debitum fundi  preferable  to  the  vassal'* 
creditors,  and  may  be  made  effectual  by  poinding  tf  tlte  ground; 
and  they  form  also  a  personal  claim  against  the  vassal.  This 
preference  is  not  confined  to  arrears  or  current  feu-duties,  but 
extends  to  non-entry  and  relief  duties,  and  to  the  composition 
for  singular  successors ;  Bdfs  Com,  vol.  i.  p.  5$S£,  tth  edit* 

CASUS  AMISSIOXIS.  In  an  action  for  proving  the 
tenor  of  a  tlced  or  other  willing  which  has  been  lost,  it  is 
necessary  to  condescend  upon  the  particular  accident  by  which 
the  document  was  lost  or  destroyed,  or,  at  least,  to  give  some 
satisfactory  explanation  of  the  manner  in  which  the  loss  hat 
happened.  In  technical  language  this  arcident  is  termed  the 
casus  amisskmls.   Sec  Tenor,  action  for  Proving  of 

CATHEDRAL.  The  church  where  the  bishop  had  his 
see  was  styled  the  cathedral* 

CATHOLIC  CREDITOR.  A  catholic  or  universal  credit 
tor,  is  a  creditor  whose  debt  is  secured  over  several  subjects 
or  over  the  whole  subjects  belonging  to  his  debtor ;  as,  for 
example,  oue  who  has  heritable  securities  over  two  or  more 
estates  for  the  same  debt.  Such  a  creditor  Is  bound  to  claim 
his  debt  according  to  certain  equitable  rule?,  and  is  net  entitled 
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to  exercise  his  right  so  as  to  injure  unnecessarily  tlie  claims  of 
secondary  creditors.  Thus,  although  he  may  draw  his  whole 
debt  from  one  of  the  subject*,  if  he  do  so,  he  must  assign  his 
security  to  the  secondary  creditors  on  the  subject  from  which 
he  has  drawn  payment,  to  the  effect  of  enabling  them  to  draw 
a  proportional  part  of  the  debt  from  the  other  subjects  over 
which  the  catholic  security  extended.  But  where  a  catholic 
creditor,  secured  over  two  estates,  on  each  of  which  there  ii 
&  secondary  security,  has  bo?ui  Jide  purchased  or  otherwise 
acquired  right  to  one  of  these  secondary  securities,  it  is  held 
(nit hough  the  soundness  of  the  opinion  has  been  doubted), 
ttm  the  catholic  creditor,  in  these  circumstances,  is  not  bound 
lo  assign  to  the  prejudice  of  the  secondary  security  ho  has  thus 
acquired,  but  that  he  may  draw  payment  from  one  of  the  sub- 
jects over  which  the  catholic  security  extends*  so  as  to  leave  the 
other  free  to  the  operation  of  the  secondary  security  over  the 
other  to  whieh  he  has  acquired  right.  It  has  also  been  held 
that  a  catholic  creditor,  before  the  bankruptcy  of  his  debtor, 
may  renounce  his  security  over  one  of  the  subjects,  reserving 
his  claim  for  the  whole  debt  against  the  other,  although  it 
khifoM  happeu  that  the  subject  to  which  lie  has  so  rest  rioted  his 
security  is  burdened  with  a  secondary  sci-urity,  the  creditor  in 
which,  of  course,  suffers  by  the  restriction  ;  Edic  and  Laird, 
&e.  29th  June  179^3,  Fac  CoU.  Mar,  p.  34*)3.  Where  the, 
subjects  over  which  the  catholic  security  extends  belong  to  two 
different  persons,  one  of  whom  is  principal,  and  the  other  cau- 
tioner, the  catholic  creditor  who  has  drawn  payment  from  the 
subject  of  the  principal  debtor,  cannot  be  required  to  assign  so 
as  to  enable  a  secondary  creditor  on  the  principal's  estate  to 
claim  upon  that  of  the  cautioner  ;  and  if  the  catholic  creditor 
has  drawn  his  debts  from  the  cautioner's  estate,  the  cautioner  is 
entitled  to  an  assignation  so  as  to  enable  him  to  operate  fuft 
relief  from  the  estate  of  the  principal  debtor.  See  BcWs  Com* 
vol.  II.  p.  ct  seq.—Ersk.  B.  II.  tit.  12,  §  6G.— Kamci 
Principles  of  ' Equity,  vol.  I.  p-  124.  et  *eq> 

CAUTION  AH  Y,  is  that  obligation  by  which  a  party  be- 
comes surety  for  another ;  or,  according  to  Stair's  definition,  it 
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is  "  the  promise  or  contract  of  one,  not  for  himself,  but  fbt 
*  another. n  It  seems  at  one  time  to  have  been  understood  in 
practice  that  writing  was  necessary  to  the  constitution  of  a  pr<v. 
per  eiuiticnary  oblivion  (sec  Rigg,  lu'th  November  1788, 
F/u,  Coif,  Mor.  y  filOS).  Rut  this  doctrine,  lor  which  there 
is  no  direct  authority,  appears  to  be  inconsistent  with  later  dc- 
li^MH--.  ('  i'  v  ]>l 13th  November  1812,  Fac.  Coll. — lthind, 
20th  Fehimiry  ISUj,  Far.  ColL)  and  is  not  reconeilcahle  with 
the  general  principle  of  our  law,  which  admits  of  obligations 
by  verbal  consent,  wit  It  the  single  exception  of  such  obligations 
as  Telatc  to  heritable  rights;  see  Ersk.  B,  hi.  tit.  2.  §  &  At 
any  rate,  it  seems  to  be  settled  that,  in  ordinary  personal  eon- 
tracts,  such  as  sale  or  location,  or  where  legal  diligence  has  been 
interrupted  by  the  interposition  of  a  cautioner,  the  eautiona. 
ry  obligation  may  be  undertaken  verbally.  In  the  ordinary  case 
such  verbal  cautionary  can  be  proved  only  by  the  cautioners 
eath  ;  but  where  the  principal  obligation  may  be  proved  hy 
witnesses,  and  where  the  principal  and  the  cautionary  obliga- 
tion have  been  entered  into  unico  conicriu^  evidence  prout  tie 
jure  will  be  admitted  ;  Campbell  against  MLLachkn,  4th  June 
1  752.  Am  Mor.  p.  li^SO,  and  the  ease  of  Hell,  ui  supra. 

A  simple  cautioner,  or  adpromissor  as  he  was  termed  in  die 
Roman  Law,  is  one  who  binds  himself  as  cautioner  with  the 
principal,  for  the  greater  security  of  the  creditor.  Such  a 
cautioner  is  entitled  to  the  benefit  of  discussion,  that  is,  he  is 
entitled  to  insist  that  the  principal  debtor  be  discussed  by  the 
execution  of  diligence  both  against  bis  person  and  property,  be- 
fore the  cautioner  is  tidied  upon  *o  .--ati^'v  the  debt  or  obliga- 
tion  (see  JJcnrfkium  ordinh).  There  is  another  description  of 
cautioner  who  was  termed  in  the  Human  Law  expromissor. 
Such  a  cautioner  comes  under  a  distinct  obligation,  in  which  he 
is  himself  the  principal,  having,  however,  a  claim  of  relief  a* 
mandator  or  negotiator  for  another,  A  cautioner  of  this  dfc. 
jtcrtption  has  not  the  benoSit  of  discussion. 

Cautioners  are  frequently  taken  bound  conjunctly  and  several- 
ly, or  as  ftul  debtors  with  the  principal,  in  which  case  both  parties 
#rt>  liable*  in  zMum.  Where  there  ate  more  than  one  cautioner^ 
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each  of  them  is  liable  in  the  first  instance  only  for  hie  own 
share,  if  the  subject  of  the  obligation  be  divisible  ;  (sec  Bate* 
fidum  divisionis)  unless,  from  the  insolvency  of  the  other  cau- 
tioners, the  creditor  cannot  recover  from  them. 

It  follows,  from  the  nature  of  the  obligation,  that  a  cautioner 
-who  has  paid  the  debt  has  an  action  ftp  mamlalo  against  the 
principal  for  relief;  and  for  this  purpose  he  is  entitled  to  de- 
mand an  assignation  from  the  creditor,  not  only  of  the  debt 
and  whole  dibgence,  but  also  of  any  other  securities  held  bv  the 
creditor  ;  and  should  this  claim  of  relief  be  cut  of!1  by  any  pro- 
ceeding on  the  part  of  the  creditor,  the  cautioner  is  thereby  li- 
berated from  his  obligation.  The  eau turner's  claim  is  for  re- 
lief from  the  principal  obligation,  with  the  interest  and  cx^ 
yienscs  paid  by  him ;  but  under  this  claim  he  is  not  entitled  to 
include  the  expense  of  diligence  against  himself,  because  he 
ought  to  have  paid  without  diligence.  The  cautioner  is  entit- 
led to  sue  the  principal  debtor  tor  relief  from  the  cautionary 
obligation,  even  before  payment ;  1-if,  Where  the  debtor  ii 
taken  bound  to  deliver  the  cautionary  obligation  cancelled  at 
the  same  term  at  which  he  is  bound  to  p:«y  the  creditor,  and 
where  the  term  of  payment  is  past,  because  in  that  case  the 
cautioner  is  as  fully  entitled  to  insist  for  implement  of  the  obli* 
gation  as  the  creditor  himself  is*  Where  the  principal 

debtor  is  vergaui  ad  inopiam>  the  cautioner  may  attach  hit 
funds  for  his  relief  before  cither  payment  or  distress.  3<£ 
"Where  the  cautionary  obligation  is  conditional,  and  may  belong 
pendant,  the  cautioner  will  be  allowed  to  adjudge  in  security, 
although  there  have  been  no  previous  distress,  under  the  quali- 
fication that  no  execution  jdiall  follow  on  the  decree  until  dis- 
tress. 

Where  an  additional  cautioner  is  interposed  and  becomet 
bound  in  a  separate  deed,  as  in  a  bond  of  corroboration,  it  has 
been  questioned  whether  the  new  cautioner  has  a  total  relief 
against  the  original  cautioners  or  a  proportional  relief  only. 
The  rule  seems  to  be,  that>  if  the  new  cautioner  have  become 
bound  on  behalf  of  the  former  cautioners,  he  will  be  entitled  to 
^»un  a  total  relief  from  them,    If  he  has  iutcr^oncd  solely  on 
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account  of  the  principal  debtor,  he  will  be  entitled  to  a  pre* 
portional  relief  only,  precisely  as  if  lie  had  become  bound  along 
with  the  original  cautioners;  Smiton  against  Millar,  loth  No- 
vember 1702,  Fm.  Cotl.  Mfofi  p.  2138. 

Extrajudicial  cautioners  have  the  benefit  of  a  limitation  or 
prescription  of  their  obligation.  This  was  introduced  by  the 
act  16<)J,  c.  5.  which  provides,  that  no  person  "  binding  and 
*6  engaging  for,  and  with  another,  conjunctly  and  severally, 
14  in  any  bond  or  contract  for  sums  of  money,  shall  be  bound 
**  for  the  taid  sums  longer  than  K-ren  years  after  the  date 

of  the  bond,  but  that,  from  and  after  the  said  seven  years, 
**  the  said  cautioner  shall  be  co  ipso  free  of  his  caution ; 
"  and  that,  whoever  is  bound  for  another,  cither  as  express 
"  cautioner,  or  as  principal,  or  as  co-principal,  shall  be  under. 
"  stood  to  be  a  cautioner,  to  have  the  benefit  of  this  act ;  prn- 
**  vided  that  he  have  either  clause  of  relief  in  the  bond,  or  a 
*4  bond  of  relief  apart  intimated  personally  to  the  creditor  at  his 
"  receiving  of  the  bond,  without  prejudice  to  the  true  priuci- 
**  paPs  being-  bound  in  the  whole  contents  of  thy  bond  or  con- 
u  tract ;  as  also  of  the  said  cautioners  being  still  bound  con- 
w  form  to  the  terms  of  the  bond,  within  the  said  seven  years, 
ft  a*  before  the  making  of  this  act :  As  also,  providing  that 
■<  what  legal  diligence  by  inhibition,  horning,  arrestment,  ad- 
*:  judication,  or  any  other  way,  shall  be  done  within  the  said 
*'  seven  years,  by  creditors  against  their  cautioners,  fur  what 
**  fell  due  in  that  time,  thall  stand  good,  and  have  course  and 
v4  cflect  after  the  expiring  of  the  seven  years,  as  if  this  act  had 

not  been  made." 

The  limitation  introduced  by  this  statute  does  not  extend, 
Vtt,  To  a  letter  of  credit  or  of  guarantee  in  a  mercantile  transac- 
tion. To  an  obligation  for  an  annual  payment-  To  an 
obligation  atljacitan  prccstandum.  £th,  To  a  cautioner  in  a 
bond  of  relief  5//i,  To  a  cautioner  in  a  bond  of  corroboration. 

To  the  case  where  the  term  of  payment  of  the  debt  is  beyond 
the  seven  years  from  the  date  of  the  bond.  7th,  To  a  cautioner 
in  a  contract  of  marriage,  or  for  the  discharge  of  an  office.  8th, 
To  an  engagement  by  letter  or  otherwise,  to  pay,  or  see  paid,  * 
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*um  already  lent*  §th}  To  the  case  of  a  bill  of  exchange  w  here- 
in one  signs  a*  cautioner  ;  nor,  &f*%,  to  judicial  cautionary. 

Where  the  cautioner  has  a  separate  bond  of  relief",  in  order 
to  secure  the  benefit  of  the  act,  it  rnu^t  be  intimated  either  no- 
tarially or  judicially  to  the  creditor  ;  mere  private  knowledge  in 
not  sufficient.  The  cautioner's  obligation  will  be  extended  be- 
yond the  seven  years,  provided,  l*r,  That  the  bond  has  been 
renewed,  or  a  corroboration  granted  by  the  cautioner,  or  ne- 
gociations  carried  on  for  paying  the  debt,  so  as  to  bar  the  cau- 
tioner personal}  t\taptwne  from  founding  on  the  act.  l2d,  That 
the  creditor  shall  have  raided  diligence  against  the  cautioner,  or 
shall  have  obtained  decree  against  him  within  the  seven  years, 
for  it  would  seem  that  mere  citation  in  an  action  is  not  sufficient 
in  this,  as  it  is  in  other  prescriptions.  It  is  aho  to  he  observed,  that 
the  diligence  or  decree  within  the  seven  years  docs  not  operate  in 
the  septennial  limitation  like  an  interruption  of  prescription  id 
the  ordinary  case.  The  effect  of  the  limitation  is  effectually  to 
liberate  the  cautioner  from  all  responsibility  beyond  the  tevon 
years ;  and  the  diligence  or  decree  against  the  cautioner  can 
extend  only  to  the  sum  in  the  bond,  and  the  interest  falling 
due  within  the  seven  years  ;  Kelts  Com.  vel  i.  p.  £7^,  4th  edit. 
A  cautioner,  who  lias  by  mistake  paid  the  debt  after  the  expira- 
tion of  the  seven  years,  will  be  entitled  to  demand  repetition 
from  the  creditor ;  Carrick  against  Carsc,  5th  August  1778, 
Far.  Coll  Mor.  p.  293L 

With  regard  to  the  discharge  of  extrajudicial  cautionary- 
obligations,  it  may  be  observed,  generally,  that  a  discharge  of 
the  principal  is  »  discharge  of  the  cautioner,  for  the  cautioner 
has  become  bound,  relying  on  fall  relief  from  the  principal, 
A  discharge  of  a  co-cautioner  is  a  discharge  to  the  remaining 
cautioners,  to  the  extent  of  the  share  which  the  diechargt id  cn- 
cautioner  would  have  borne.  The  renunciation  by  the  cre- 
ditor of  any  security  held  by  him  over  the  principal  dtUo/.s  es- 
tate will  also  discharge  the  cautioner.  Even  the  discharge  of 
the  debtor  from  prison  by  the  creditor  will  have  this  effect,  as 
will  the  acceptance  of  an  extrajudicial  composition  on  the 
ticker's  estate  by  the  creditor  individually,  without  the  con- 
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•ent  of  the  catitioner.  In  like  manner,  it  will  discharge  thfr 
Cautioner,  if  the  creditor,  without  consulting  lib,  ranks  on  the 
debtor's  bankrupt  estate,  or  consents  to  the  acceptance  of  * 
composition  under  the  bankrupt  statute,  so  as  to  enable  the 
principal  debtor  to  get  bis  discharge;  although  this  general 
doctrine  is  somewhat  affected  by  the  decision,  Whitclaw,  &e, 
Against  Steins,  20th  May  1814,  Fac.  Coll  But  see  B<Wt 
Com.  vol.  i.  p.  275.  To  take  a  composition,  however,  under 
the  bankrupt  statute,  to  which  the  creditor  has  not  given  hit 
concurrence,  will  not  liberate  the  cautioner ;  Be2T$  Com.  ib. 

Merc  negligence  on  the  part  of  the  creditor  will  not  free  th* 
cautioner  ;  trm?,  the  creditor  is  under  no  obligation  to  execute 
diligence  when  the  term  of  payment  arrives,  although,  if  he 
has  completed  diligence,  he  cannot  himself  discbarge  it,  with- 
out forfeiting  bis  claim  against  the  cautioner.  Unless  fraud  or 
collusion  between  the  creditor  and  tile  principal  debtor  can 
be  proved,  it  will  not  avail  the  cautioner  to  plead  that,  by 
due  diligence,  the  debt  might  have  been  recovered  from  the 
principal ;  for  the  cautioner  in  ftuch  circumstances  has  in  his 
own  power  the  remedy  of  inhibition,  adjudication,  or  arrest- 
ment, in  security.  The  loss  of  recourse  in  the  case  of  undue 
negotiation  of  a  bill  of  exchange  seems  to  be  an  exception  to 
thu  general  rule  {see  BUI  of  Exchange ),  and  some  cases  of 
cautionary  for  the  due  execution  of  an  office  may  afford  another 
exception ;  see  BelTs  Com.  vol.  i.  p.  276,  4th  edit.  See  also 
on  the  subject  of  cautionary.  Stair,  B,  i.  tit.  17,  §  3,  et  &eq. 
Ersl\  B.  iii.  tit.  3,  §  61,  n  seq.    BeWs  Com.  ibid.  p.  264. 

Cautionary  for  the  Faithful  Performance  of  an  Of 
fee. — The  cautionary  obligations  of  this  description  are  va- 
rious ;  but  it  is  unnecessary  to  enumerate  them  particular- 
ly. The  most  important  are,  1.  Cautionary  ohhgationt 
for  the  intwrnimons  of  a  Bank  Agent  The  responsi- 
bility which  the  cautioner  in  such  a  case  undertakes  is 
very  serious ;  and,  on  the  failure  of  the  agent,  difficult  ques- 
tions of  equity  may  arise  as  to  the  degree  of  vigilance  which 
the  bank  ought  to  exercise  in  the  periodical  accountings  with 
the  agent.    In  ail  such  questions  much  must  necessarily  dt> 
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flend  on  the  terms  of  the  particular  bond ;  but  case*  of  neglect 
may  certainly  be  figured  which  would  bar  all  claim  against  the 
cautioner.  The  bonds  given  on  these  occasions  refer  to  past 
as  well  as  future  losses  ;  and  any  im proper  concealment  by  thi* 
bank  at  the  time  of  arranging  the  caution  might  also  have  the 
effect  of  liberating  the  cautioner  It  maybe  observed  here, 
that  a  clause  frequently  inserted  in  these  bonds,  providing  that 
no  suspension  shall  pass  except  on  consignation,  will  not  receive 
effect,  as  being  a  pactum  illieitum  >  Bell's  Com.  vol-  i  p.  278> 
4th  edit.  2,  Cautioners  for  a  messenger  at  arms.  In  this  case* 
the  cautioners  are  taken  bound  to  make  good  "  the  damage* 
<4  interest,  and  expenses,  which  the  lieges  shall  sustain  through 
"  the  negligent*  fraudulent,  or  informal  execution  of  the  mcs- 
N  sengcr.*  Under  this  obligation,  it  is  held,  1.  That  thccaiu 
doners  arc  liable  only  for  what  the  messenger  docs  in  his  cha- 
racter of  messenger,  and  not  for  his  actings  as  agent,  a  capacity 
in  which  messengers  are  frequently  employed,  That  the 
messenger,  as  such,  has  no  discretionary  power,  3.  That  the 
cautioners  are  liable  not  merely  to  the  employer  of  the  messen- 
ger, but  to  those  against  whom  he  has  committed  any  faults 
4,  That,  in  estimating  the  damage  arising  from  the  messen- 
ger's neglect,  the  law  holds  the  damage  to  be  the  amount  of 
the  debt,  nor  will  any  proof  be  allowed  of  the  desperate  cir- 
cumstances of  the  debtor,  in  order  to  show  that  due  execution 
of  the  diligence  would  not  have  secured  payment ;  Belt's  Com. 
lb.  3.  Cautioner Jor  a  Notary.  The  responsibility  here  is  similar 
to  that  in  the  ease  of  the  messenger.  It  will  be  no  defence  to* 
the  cautioner,  that  the  error  has  arisen  from  want  of  skill* 
Tfhich  the  examination  before  admission  was  intended  to  guard 
against.  Neither  is  it  necessary  to  make  out  a  case  of  fraud,— 
the  cautioner  will  be  liable  for  the  consequences  of  error  or  ne- 
glect ;  BcWs  Com.  ih.  p.  279. 

It  may  be  observed  in  general,  with  regard  to  caution- 
ers for  the  due  performance  of  an  office,  L  That,  having 
once  engaged  for  the  officer's  fidelity,  they  are  not  cntt- 
tied  to  withdraw  suddenly,  although  they  may  do  so  aflti 
a  reasonable  notice ;  and,  &/,  That,  on  the  death  of  the  cau- 
tioner,, the  obligation  will  subsist  against  hi*  representative. 
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until  he  shall  by  a  similar  notice  terminate  the  obligation ; 
Bel?*  Com.  ib.  p.  ^80. 

Judicial  Cvutionary.  There  are  several  descriptions  of^ 
cautionary  required  in  judicial  procedure* 

L  hi  a  Suspension  or  Advocation. —By  the  fhrm  of  the  bond, 
the  cautione  r  becomes  liable  jointly  with  the  principal  for  the 
aums,  with  interest  and  expenses  of  process,  which  may  he  do* 
corned  for  against  the  suspender  or  advocator,  upon  discussing 
the  letters  of  suspension  or  advocation*  The  obligation  on  the 
cautioner  is  precisely  similar  to  that  under  which  the  suspen- 
der or  advocator  is  himself,  and  is  not  affected  by  the  death 
cf  cither  the  charger  or  the  suspender,  during  the  dependence 
of  the  process ;  Act  of  Sederunt,  29th  January  1650,  An 
attestor  is  liable  only  xutmdiaric,  and  is  consequently  entitled 
not  only  to  insist  that  both  the  principal  and  cautioner  shall 
be  discussed  before  himself,  hut  he  may  also  claim  a  total  re4 
lief  against  both  of  them.  It  has  been  held  that  a  person  wlw 
has  signed  a  bond  of  caution  of  this  nature,  which  has  been 
returned  from  the  Bill- Chamber  to  get  an  attestor,  may  with- 
draw his  obligation  at  any  time  before  the  attested  bond  has 
been  accepted  of  by  the  opposite  party,  and  received  by  the 
Bill-Chamber  clerk;  Sir  M.  S.  Stewart  against  Mitchell, 
1786,  Fac.  Coll.  Mar.  p.  2157.  After  the  bond  has  been 
lodged  in  the  Bill-Chamber,  and  answers  put  in  for  the  char- 
ger, however,  although  no  express  acceptance  has  been  signi- 
fied, the  cautioner  is  not  entitled  to  resile  ;  Crawford  against 
Lynde,  SGtli  May  1819,  Fac.  Coll.  Neither  can  the  charger, 
after  the  cautioner  has  been  accepted,  and  the  letters  expede, 
require  a  new  cautioner  in  the  event  of  the  insolvency  of  the 
cautioner  already  received-  The  cautioner  in  a  suspension  ifl 
not  liberated  by  the  circumstance  of  the  decree  under  suspen- 
sion being  converted  into  a  libel ;  Act  of  Sederunt,  S7th  De- 
cember 1709 ;  Ersk.  B.  hi.  tit-  3.  §  71. 

£.  Caution  in  loosing-  arrestment. — The  obligation  extend* 
no  farther  than  to  the  sums  arrested.  The  cautioner  here  b 
not  entitled  to  the  benefit  of  discussion. 

3>  Caution  judido  shti,  Lays  the  cautioner  under  cm 
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obligation  to  produce  the  party  for  whom  he  becomes  bound, 
:it  all  ilicts  of  Court,  when  required.  In  case  of  failure  to  do 
ao,  the  bond  is  forfeited,  and  the  cautioner  incurs  the  penalty, 
which  is  generally  the  debt  sued  for,  without  the  benefit  of  dU- 
cu^ion  A  cfiuUvwrjtfiiivtt)  .v,V\  may  at  any  time  liberate 
himself  by  producing  the  party  in  Court,  and  protesting  to 
he  free  from  farther  liability.  In  like  manner,  when  the  pur- 
suer  extracts  the  decree  without  calling  upon  the  cautioner  to 
produce  the  party,  the  obligation  is  at  an  end. 

4.  Cfiuiif  ti  Judicatum  aoh'L  This  species  of  cautionary  it 
required  only  in  maritime  suits  before  the  Court  of  Admiralty* 
The  cautioner  becomes  liable  for  the  solvency  of  the  party 
during  the  dependence  of  the  process,  and  for  payment  of  the 
debt  suh&id'mrie  ,■  and  such  a  cautioner,  of  course*  has  the  ben 
fit  of  discussion* 

5.  Cant  to  usufruct  uar\ay  is  that  caution  which  lifcrenters 
may  he  required  to  give  for  the  preservation  of  the  lifercuted 
subjects  against  waste  or  injury.  The  act  1491,  c.  5*5,  authorizes 
euch  cauiion  to  be  insisted  for  at  the  suit  of  any  party  interest- 
ed ;  and,  on  refusal,  the  act  1505,  c.  15,  imposes  the  penajty 
of  exclusion  from  the  profits  of  the  subject  until  security  he 
given ;  Er&k.  Ii*  ii.  tit.  9«  §  59* 

0.  Juratory  Caution,  is  a  description  of  security  sometime* 
received  in  suspensions*,  where  the  party  is  unable  to  procur 
other  caution.  ,  It  consists  of  an  inventory  of  his  effects  given 
up  upon  oath,  and  assigned  in  security  of  the  sums  which  may 
be  found  due  in  the  suspension*  See  Act  of  Sederunt,  14th 
June  1799. 

7.  Cautioner  in  Bail  This  cautionary  is  applicable  to 
criminal  cases,  and  resembles  the  caution  dejudkio  sisti.  The 
cautioner  becomes  bound,  under  a  specific  penalty,  to  produce 
the  person  of  the  accused,  "  to  answer  to  any  libel  that  shall 
<(  be  offered  against  him  for  the  crime  or  offence  with  which  he 
**  is  charged,  at  any  time  within  the  space  of  six  months/' 
The  six  months  will  be  computed  from  the  date  of  the  bail- 
bond  ;  and  unless  there  is  an  express  obligation  to  produce  the 
person  of  the  accused  "  at  all  diets  of'  court,"  the  caution^? 
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will  be  discharged  of  bis  obligation  by  producing  him  on  thtf 
first  diet ;  and.  if  the  trial  is  then  delayed,  bail  must  be  applied 
for  of  new  ;  Hume,  vol.  8,  p.  92.  Upon  failure  to  implement 
the  obligation,  the  cautioner  s  Ixmd  will  be  declared  forfeited, 
and  the  penalty  will  be  recovered  by  the  Barons  of  Exchequer. 
See  Sail 

a  Caution  in  Laichurmtcs.  The  caution  here  is,  that 
tbc  complaint*  shall  not  be  molested  in  his  person  or  property 
by  the  party  complained  of,  under  a  certain  penalty,  which,  on 
contravention,  will  be  levied  from  the  cautioner.  One  half  of 
the  penalty  goes  to  tbc  complain er,  the  other  to  the  public; 
net  1581,  c.  117.    See  Lnnhurrvws. 

CAVExVT,  is  an  intimation  made  to  the  proper  officer  to 
prevent  the  talcing  of  any  step  (the  presenting  of  a  signature 
for  instance)  without  intimation  to  the  party  interested,  so  at 
to  enable  him  to  appear  and  object  to  it. 

CELL  All,  KING'S,  see  Bonding  Jets  and  King**  Cellar. 

CERTIFICATE  ;  a  declaration  of  a  fact  by  an  officer  or 
other  person  acting  in  a  public  character.  A  certificate  of  bap. 
tism  is  signed  by  tbc  session-clerk.  A  certificate  of  bad  health, 
by  a  physician  or  surgeon,  must  beaT  to  be  on  aoul  and  con- 
science-  In  the  Bill-chamber  proceedings,  an  attestation  by  the 
clerk  that  no  caution  has  been  received,  is  termed  a  certificate. 

CERTIFICATE  of  REGISTRY  or  a  SHIP,  isacopy 
of  what  is  entered  in  the  register  of  the  ship  hi  the  hooks  of  the 
custonvhouse.  It  is  written  on  parchment,  and  signed  by  the 
collector  or  comptroller  of  the  customs  at  the  port  of  registry  of 
the  ship,  and  delivered  to  the  captain  as  a  voucher  of  tlie 
character  and  privileges  of  the  vessel  as  a  British  ship;  Ml* 
Com.  vol.  i,  p.  80,  4th  edit.  See  the  form  of  this  certiiieate, 
Jurkl  St?j!rs,  vol.  ii  p.  507,  2d  edit.    See  also  Ship. 

CERTIFICATION,  in  judicial  procedure,  signifies  pro- 
perly the  as&irafice  given  to  a  party  of  the  course  to  be  fol- 
lowed in  base  be  disobeys  tbc  will  of  the  summons  or  other 
writ,  or  the  order  of  tbc  Court.  Ersiine  defines  it  to  be  *  the 
«  penalty  to  he  inflicted  on  the  defender  if  he  shall  ncidirt 
c<  comply  with  the  trip  of  tkc  suinjnoius  noi  show  a  reason  *by 
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he  is  not  bound  in  law  to  comply  with  it  B.  iv*  tit.  1.  §  7. 
*Certifi  cation  is  cither  expressed  or  implied.  In  the  ordinary 
luminous  the  defender  is  ordered  to  appear  iu  Court  against  a 
certain  day,  "  with  certification  as  effeirs."  This  certification 
was  at  one  time  so  severe,  that  reiterated  contumacy  on  tlie 
part  of  the  defender  was  punished  with  confiscation  of  his  pro* 
perty  (1  H9,  e.  29)  ;  but  now  the  certification  in  the  summons 
amounts  to  nothing  more  than  an  absolute  assurance  to  the  dc~ 
fender,  that,  if  he  fails  to  appear  in  the  usual  manner,  the 
J udge  will  decern  in  his  absence-  The  certification  in  the  general 
charge  is,  that,  in  default  of  the  heir's  entry,  the  creditor  shall 
have  the  same  action  against  the  heir  as  if  he  had  entered.  In  the 
special  charge,  the  cert  if  teat  ion  is,  that  action  may  be  had 
not  only  against  the  heir,  hut  also  against  the  lands  belonging 
to  the  deceased;  Ersk.  B.  ii,  tit.  12,  §  12t  The  most  inu 
portant  certification  in  our  law,  however,  is  that  in  the  process 
•of  reduction  itnprobation.  In  that  action  two  terms  are  al- 
lowed to  the  defender  fur  the  production  of  the  writ  sought  to 
be  reduced,  and,  after  the  expiration  of  these  terms,  ten  day* 
longer  are  allowed  ;  hut,  should  the  writ  not  then  he  produced, 
decree  of  certification  may  be  pronounced  by  the  judge,  the 
effect  of  which  is  to  hold  the  writ  as  forged  and  fabricated  ; 
and  such  a  decree  once  pronounced,  can  hardly  be  recalled, 
even  although  it  has  been  pronounced  in  absence ;  Erxk.  B. 
iv.  tit.  1,  §  21.— Stair,  B.  iv.  tit,  tf,  §  31.  In  the  simple  re- 
duction, the  certification  is  merely  that  the  deed  called  for 
shall  be  held  as  void  until  produced  ;  Ersk\  ih.  §  24. 

CERTIORARI,  is  an  English  writ,  analogous  to  our  letters 
of  advocation.  It  is  issued  out  of  the  Court  of  Chancery  or 
King's  Bench,  directed  in  the  king's  name  to  the  judges  or  of- 
ficers of  inferior  courts,  commanding  them  to  certify^  or  to 
return  the  records  of  a  cause  depending  before  them,  to  the 
end  that  the  party  may  have  more  *ure  and  speedy  justice  be- 
fore the  king,  or  such  judges  as  be  shall  assign  to  try  the 
cause ;  TomlhCd  Diet 

CESS,  see  Lrmd-Tax. 

CE$SIO  BONORUAT.    Imprhonmmt  for  debt,  which, 
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According  to  the  term 6  of  the  letters  of  caption,  could  be  tef* 
minatcd  only  by  payment,  would,  in  the  greater  number  of 
cases,  have  proved  an  extremely  harsh  and  oppressive  depriva- 
tion of  liberty  to  insolvent  debtors.  The  process  of  cmio  bo* 
riorum  may  be  termed  an  equitable  relief  from  the  severity  of 
the  law  in  this  respect.  This  process  is  sued  out  in  the  form 
of  a  summons  before  the  Court  of  Session  at  the  instance  of 
the  imprisoned  and  insolvent  debtor,  in  winch  summons  the 
whole  of  his  creditors  must  be  called  as  defenders.  When 
the  process  has  come  into  Court,  the  pursuer  must  exhibit  a 
condescendence  containing  a  full  statement  of  his  affairs,  and 
he  must  satisfy  the  Court  that  his  inability  to  pay  his  debts 
lias  arisen  from  innocent  misfortunes.  Any  one  of  the  credU 
tors  is  entitled  to  appear  and  object  to  the  statement ;  and  the 
pursuer  will  not  be  allowed  the  benefit  of  the  process,  until 
he  has  given  a  satisfactory  explanation  of  the  state  of  his  af- 
fairs;  the  onus  proband) ,  however,  of  all  objections  lies  with 
the  creditor.  When  the  objections  have  been  obviated,  the  Court 
pronounce  an  interlocutor  finding  the  debtor  entitled  to  the  be- 
nefit of  the  cessio,  and,  upon  his  lodging  in  the  bands  of  the  clerk 
of  Court  a  disposition  omnium  honorum  in  favour  of  his  credi- 
tors, and  making  oath  that  the  condescendence  contains  a  full 
and  true  state  of  his  affairs,  and  that  he  has  made  no  con- 
veyance of  any  part  of  his  property,  either  before  or  since  hi* 
imprisonment,  to  the  prejudice  of  bis  creditors,  decree  ofcesskf 
will  be  pronounced;  the  erlect  of  which  is  to  liberate  the 
debtor  from  imprisonment,  and  to  protect  him  from  re-incar* 
eeration  for  any  debts  due  prior  to  the  decree  to  the  creditor! 
who  have  been  called  in  the  action.  The  decree  also  generally 
contains  a  dispensation  to  the  pursuer  from  the  necessity  of 
wearing  the  dyvours  habit.    See  Dyvour. 

The  particulars  which  are  chiefly  deserving  of  attention  re- 
late to  the  title  to  pursue  the  process  of  iCfa  io:  1.  The  pursuer 
must  be  imprisoned  for  non-payment  of  debt.  Hence,  a  per- 
son imprisoned  upon  a  meditatio  fnga>  warrant  is  not  entitled 
to  pursue  this  process, — nor  one  imprisoned  ad factum \  prm* 
taitdvWy  when  the  act  is  within  his  power.  But  it  seems  jw* 
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to  bo  settled,  that  a  person  imprisoned  for  non-payment  of 
damages  awarded  against  him  for  a  delict,  or  for  non-payment 
of  a  line  which  has  been  awarded  to  a  private  prosecutor,  may 
pursue  a  ccs&io ;  lit  IV a  Com.  vol.  ii.  p  Gfi9,  et  seq.  4th  edit. 
%  The  debtor,  before  he  can  obtain  decree  of  cejt$m9  must 
have  suffered  at  least  a  month's  uninterrupted  imprisonment. 
It  is  settled,  however,  that  the  summons  may  be  competently 
raised  before  the  expiration  of  the  month  ;  and  it  has  also 
been  held,  that  the  custody  in  which  a  debtor  remains,  who  is 
enlarged  on  a  bill  of  health,  is  equivalent  to  legal  imprison- 
ment, and  that  the  time  during  which  he  lias  been  so  enlarged 
may  be  computed  as  part  of  the  month  ;  BeW*  Com.  ibid,  (ice 
Bill  of  Health  ).  3.  It  is  not  necessary  that  the  pursuer  should 
remain  in  prison  until  decree  is  pronounced  ;  but  he  must  be  sub- 
ject to  the  orders  of  the  Court  at  that  time,  and  not  within  the 
sanctuary;  and  it  seems  also  to  be  now  settled,  that  a  month's  im- 
prisonment in  the  jail  of  the  sanctuary  docs  not  entitle  a  person 
to  pursue  this  process;  Dunlop,  1 1th  July  1799.  Fac.  Coll. 
Mor.  11,800*  4.  If  the  incarcerating  creditor  has  abandoned 
the  diligence  during  the  month,  the  debtor  cannot  obtain  the 
£C3$lo  by  remaining  voluntarily  in  prison  :  llut  the  Court  would 
probably  interfere  to  prevent  oppression,  by  successive  renewals 
and  abandonments  of  the  caption  ;  BelVs  Com.  ib.  p.  569-  5. 
It  is  a  rule  that,  where  the  debtor  is  incarcerated  for  aliment 
to  his  bastard  child,  he  is  not  entitled  to  puTsuc  a  cessio  and, 
if  a  ccsMO  be  opposed  by  the  mother  of  a  bastard  child  as  a 
creditor  for  its  aliment,  the  cmio  will  be  refused  ;  Ritchie, 
520th  December  1811,  Fac,  Coll  and  Steele,  4th  July  181^ 
Stated  in  note  to  report  of  Ritehie  s  ease. 

The  e fleet  of  a  decree  of  a-.s.uo  being  not  to  discharge  the 
debtor,  but  merely  to  relieve  him  from  the  operation  of  per- 
sonal diligence,  it  affords  no  protection  against  the  attachment 
by  his  former  creditors  of  any  property  which  he  may  subse- 
quently acquire,  either  by  his  own  industry  or  otherwise.  The 
creditors,  however,  before  proceeding  with  diligence  against  the 
new  acquisitions  of  the  debtor,  are  bound  to  realize  the  property 
conveyed  by  the  disposition  omnium  botiunm*  and  to  apply  it. 
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as  far  as  it  will  go,  in  extinction  of  their  debts*  (Belts  Com* 
vol.  in  p,  579,  4th  Edit.)  In  surrendering  to  Ins  creditors 
either  new  acquisitions,  or  the  property  formerly  belonging  to 
hhn,  the  debtor  is  not  entitled  to  retain  any  thing  but  hi* 
winking  tools,  proper! v  so  called  (*cc  Benejicium  comj/cten. 
fi  )  ■  and  where  the  debtor  has  a  fi*cd  salary,  it  is  settled  that 
he  must  give  up  all  that  exceeds  a  proper  aliment;  thus  clergy* 
men  have  been  held  bound  to  give  Up  part  of  their  stipend,  and 
oil i cere  in  the  army  a  proportion  of  their  half- pay,  BelPt 
Com,  ibid.  p.  577.  See  also  Erak.  B.  hi.  tit.  tf.  §  Mii.  rf  seq. 
CHALDER,  a  chalder  of  vir  tual  consists  of  Hi  bolls, 
CHALKING  OF  DUO  It,  a  mode  of  warning  tenants  iir 
uibau  tenements  to  remove*    See  Removing. 

CHALLENGE,  an  invitation  or  defiance  to  fight  a  duel, 
whether  given  verbally,  «r  in  writing.  Hy  1696,  c.  3-5,  the 
person,  whether  principal  or  .second,  or  other  interposed  per- 
son, concerned  in  giving  a  challenge,  was  punishable  with 
banishment  and  escheat  of  moveables,  although  no  fighting 
ensued  ;  but  this  statute  was  repealed  by  5lJ  Geo,  III*  c.  70. 
Bee  Duelling. 

CHALLENGE  OF  JTTRORS.  To  challenge  a  juror,  ii 
to  object  to  bis  acting  as  a  juryman.  The  English  Trea- 
son Laws,  which  wore  tx  tended  lo  Scotland  by  7  Anne,  c.  &1» 
allow  a  person  tried  for  that  crime  thirty-five  peremptory  chal- 
lenges, i.  e.  challenges  without  cause  assigned. 

In  other  criminal  eases  the  pannel  had  not,  until  lately,  by  the 
law  of  Scotland,  any  right  of  peremptory  challenge  ;  but  he  is 
served  with  a  h>t  of  the  whole  forty -live  persons  from  which  the 
jury  is  to  be  selected,  and  has  thus  an  opportunity  of  learning 
all  reasonable  objections  which  may  be  ttatod  against  an)  of 
them,  and,  on  cause  shown,  he  may  object  without  limit. 
The  lawful  grounds  of  objection  are,  1.  That  the  proposed 
juryman  is  infamous,  injhm'ut  juris,  or  an  outlaw.  That 
he  has  hostile  feelings  towards  the  pannel,  or  that  he  has  ex- 
pressed Fuch  feelings,  &/,  That  he  is  insane,  or  deaf,  or 
dumb,  or  a  minor.  Mt  Where  the  prosecution  is  at  the  in* 
stance  of  a  private  party,  it  is  a  good  objection  that  the  jory» 
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nan  is  near  of  km  to  the  prosecutor,  or  that  he  is  dependant 
upon  him  in  such  a  manner  as  to  create  an  undue  bias  ;  Htmet 
vol.  ii.  p.  1501.  And  now,  by  the  statute  3  Geo,  IV.  c>  85,  the 
prosecutor  and  panncl  have,  each  of  them,  five  peremptory 
challenges.    See  Jttrt/. 

By  the  act  establishing  the  Jury  Court  in  civil  causes  in 
Scotland  (55  Geo.  III.  c.  4^  §  &%)  peremptory  challenges  to 
the  number  of  four  to  each  party  are  allowed;  and  challenges, 
on  cause  shewn,  arc,  of  course,  unlimited  The  act  5*0  Geo* 
Iir.  c,  35,  by  which  the  Jufjf  Court  ismadcpLrniauLut,  makes 
Ho  alteration  in  regard  to  the  right  of  challenge.  Sec  Jury 
Court. 

C 1 1  AM  11EH  L  AIS.  The  Chamberlain  of  Scotland  was  an 
officer  of  high  dignity  and  of  supreme  jurisdiction.  He  had 
the  inspection  of  all  royal  burghs,  and  power  to  inquire  into 
the  conduct  of  the  magistrates,  and  to  apply  the  burgh  re- 
venues to  their  proper  use  :  He  decided  disputes  between  bur- 
gess and  burgess,  and  held  circuits  for  the  exercise  of  his  juris- 
diction. He  judged  also  in  matters  of  public  police  within 
burghs,  a  power  now  exercised  by  the  Dean  of  Guild.  The 
isiiice  of  Chamh.Tiuin  of*  Scotland  has  been  long  since  abolish* 
cd.   Emk.  B.  i.  tit.  3.  §  38, 

The  Lord  Great  Chamberlain  qf  England,  is  an  officer  of 
considerable  importance.  He  is  governor  of  the  Palace  of 
Westminster  ;  and,  upon  all  solemn  occasions,  such  as  the 
coronation  of  the  King,  the  keys  of  Westminster  Hall  are 
delivered  to  him.  He  has  the  care  of  providing  all  things  in 
the  House  of  Lords  during  the  sitting  of  Parliament,  The 
Gentleman  Usher  of  the  Black  Rod,  Yeoman  Usher,  &c.  ar* 
under  his  authority,  The  office  is  hereditary.  Tondiris 
Diet. 

The  Lord  Chamberlain  qf  the  Household,  has  the  super  in- 
tendance  and  government  of  all  affairs  belonging  to  the  King** 
chamber  (except  the  bed-chamber),  and  also  of  the  wardrobe ; 
pf  artiliccrs  in  the  King's  service,  King's  messengers,  come- 
dians, &c.  The  scrgcants-at-arms  are  also  under  his  in  spec- 
tiou?  and  the  King's  chaplains*  physicians,  apothecaries^  sur^ 
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gocnR,  &c.    He  lifts  a  vice  ^chamberlain  under  him;  and 
arc  privy  councillors.     Tuml'm's  Vict. 

CHANC  ELLOR  OF  A  .IV RY,  is  tlm  prcscs  or  fore- 
man of  tbejury,  wild  announces  tlie  verdict  when  it  i«  a  ver- 
bal one,  and  v. ho  delivers  it  in,  and,  along  with  the  clerk,  sub- 
v  I  i  o  in  n.'unr  of  the  jury,  when  it  is  in  writing  lluine, 
vol  it.  p.  42L  By  the  Jury-Court  act,  55  Geo.  III.  c,  42,  § 
3fl,  it  i>  provided  that  the  chancellor  of  the  jury  in  civil  canst* 
shall  be  elected  by  a  majority  of  the  jury,  after  they  are  sworn, 
and,  in  ea«c  of  an  eouahtv  of  votes,  the  juror  first  sworn  shall 
have  a  double  vote*    See  Verdict 

CHANCKLLOH,  LOUD.  The  office  of  Lord  Chancel- 
lor  of  Kcghtid  U  the  highest  under  the  crown.  The  ford 
Chancellor  is  appointed  to  the  office  by  the  mere  delivery  of 
the  King**  great  seal  into  his  custody.  He  is  a  privy  council- 
lor ex  officio,  and  speaker  of  the  House  of  Lords  by  prescript 
tion.  He  has  the  appointment  of  all  justices  of  the  peace 
throughout  the  Kingdom.  In  England  he  is  the  guardian  of 
all  infants,  idiots,  and  lunatics,  and  has  the  general  superin- 
tendauce  of  all  charitable  institutions.  In  his  judicial  capacity, 
he  exercises  the  very  extensive  jurisdiction  of  the  Court  of 
Chancerw  IbJ  nnt  only  k-eps  Erie  Kind's  great  fcCid,  bttt  fill 
patents*  commissions,  warrants,  Bcc,  from  the  King  are  perused 
and  examined  by  him  before  being  signed ;  the  highest  branch 
of  his  jurisdiction  is  that  of  cancelling  the  King's  letters  patent 
when  granted  contrary  to  law.  The  Lord  Chancellor  is  supe- 
rior in  point  of  precedency  to  every  Temporal  Lord* 
Laxd  D'i  f. 

Tb<  Miier  of  Lord  Chancellor  in  Scotland  was  abdHsM 
at  the  Union  in  1707-  The  Chancellor  of  Scotland  was  for- 
merly an  officer  of  very  great  importance.  He  presided  in  the 
Scots  Varliamcnt,  and  in  all  courts  of  judicature  (lfiCl,c,  1,), 
and  had  the  principal  direction  of  the  chancery.  He  had  the 
cn.-tiuly  o!  (he  great  seal,  and  was  chief  counsellor  to  the  King 
( Iht'f.  FrdelickSi  pi  15.);  and  took  precedence  of  all  others 
•ratine  officii*  On  the  abolition  of  the  office,  a  keeper  of  the 
great  seal  for  Scotland  was  appointed;  in  affixing  the  seal, 


C  "!  A — CHA 


however,  to  the  writs  passing  under  it,  lie  acts  merely  ministe- 
rially,   See  Great  Seal. 

CHANCERY  or  CHANCELLORY.  The  chancery  in 
Scotland  is  an  office,  managed  by  the  director  of  chancery  and 
his  deputies,  in  which  are  recorded  all  charters,  patents  of  dig-* 
nitics,  gifts  of  offices,  remissions,  legitimations,  presentations, 
commissions,  brieves,  rctours,  precepts  thereon,  and  all  other 
writs  appointed  to  pass  the  great  or  the  quarter  seals.  The 
director  of  chancery  is  keeper  of  the  quarter  seal,  or  testimonial 
of  the  great  seal  as  it  is  also  termed  ;  and  in  this  office  all  writ* 
p&Sglllg  under  the  quarter  seal  are  written-  All  writs  passing 
through  chancery  are  recorded  before  they  arc  given  out  to  be 
scaled.  It  is  from  chancery  that  all  brieves  are  issued,  and  to 
it  all  retourable  brieves  are  returned  to  be  recorded.  Sew 
Brieve, — Seals. 

CHAPELS  and  ALTARAGES.  Before  the  abolition 
of  Popery,  it  was  usual  for  pious  persons  to  found  and  endow 
chapels  which  were  served  by  a  chaplain  ;  or  altarages,  which 
were  small  endowments  for  the  maintenance  of  a  priest  to  per- 
form divine  service  at  an  altar,  on  behalf  of  the  soul  of  th* 
founder,  or  some  of  bis  deceased  friends ;  Ersk.  B*  i.  tit.  5.  §  3. 

CHAPTER,  In  the  times  of  Popery  and  Episcopacy  th« 
chapter  was  the  Bishop^s  council,  consisting  of  an  Archdeacon, 
Dan,  and  Canons  or  PrcbcndarUs,  who  were  generally  minis- 
ters within  the  diocese,  By  the  advice  of  this  council,  the  Bi- 
ahop  managed  both  bis  spiritual  affairs,  and  the  temporal  affairs 
of  the  diocese.  See  Stair,  B.  ii.  tit.  8.  §  15  ;  JLYsJfc.  B.  ii.  tit, 
10.  {?  & 

CHARGE.  In  the  technical  language  of  Scots  law,  a  charge 
is  the  command  of  the  King's  Utters  to  perform  some  act,  as  to 
enter  heir.  The  term  is  also  applied  to  the  messenger  s  copy  gf 
service,  requiring  the  person  to  obey  the  order  of  the  King's 
letters,  as  a  charge  on  letters  of  horning,  or  a  charge  against 
a  superior. 

Charge  to  enter  heir. — General  charge — This  is  a  writ  is- 
sued in  the  King's  name,  and  pattttQg  the  signet,  ordering  tha 
heir  within  forty  flays  to  enter  heir  to  bis  predecessor,  under 
/•cniiu-.thun.  that,  it  he  fail,  the  creditor  >haU  have  action  ngaiivt 
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him  in  the?  same  manner  as  if  he  had  entered.  The  general 
charge  ia  intended  merely  as  the  foundation  of  proceeding! 
sg^mst  the  bcir;  and  although  such  a  charge  may  be  given 
Airing  the  cwrrtBcy  of  the  annus  deliberandi,  yet  no  summon* 
can  he  raised  for  constituting  the  debt,  until  <tf;cr  the  expira- 
tion t>i  lIi  ■  v  .  during  the  course  of  it,  the  lieir  ha* 
intromttted  with  the  effects  of  the  deceased,  and  so  incurred  t 
passive  title,  When  the  action  has  been  raked  on  the  expire 
tioti  of  the  general  charge,  the  heir,  if  he  chooses,  may  appear 
and  renounce  the  tucceaskn),  in  which  e?ise  decree  cQgnitioAi& 
COtitia  may  he  obtained  at  the  instance  of  the  creditor.  Tint 
decree  is  termed  a  decree  of  ^  bemuse  its  chief  objea 
is  to  uncertain  the  amount  of  the  debt ;  hut  such  a  decree,  pro- 
ceeding on  a  renunciation  by  the  heir,  cannot  a  licet  cither  his 
person  or  separate  property,  Y\  ncre  no  appearance  is  made 
for  the  heb,  decree  will  be  pronounced  against  him  as  lawfully 
charged  to  enter  heir,  which  has  the  effect  of  constituting  him 
debtor  personally,  and  gives  the  creditor  action  against  him  aau\ 
his  estate,  as  well  as  against  the  estate  of  the  ancestor ;  Enk. 
B-  ii.  tit.  IS.  §  12,  rtseg. 

The  debt  he  ing  thus  constituted,  it  still  remains,  that  the 
heritable  rights  which  belonged  to  the  ancestor  should  he  vest- 
ed in  the  heir,  or  made  liable  to  the  diligence  of  the  creditor; 
and  for  this  purpose  the  heir  must  receive  either  a  special  01  ft 
gcnerul  special  charge. 

The  special  charge  is  a  writ  also  issued  in  the  king's  name. 
Slid  passing  the  signet,  It  narrates  the  general  charge  and  pro- 
cedure for  constituting  the  debt,  and  that  the  heir  will  not  enter 
himself  heir  in  special  to  the  heritage  in  which  bis  ancestor  died 
infeft,  so  as  to  enable  the  creditor  to  adjudge  that  property,— 
and  it  ordains  the  heir  w  ithin  40  days  to  enter  himself  heir  ia 
ipecial  to  his  ancestor,  under  certiii cation,  that,  if  he  fail,  the 
creditor  shall  have  action  of  adjudication  against  him  and  the 
hinds,  precisclv  as  if  he  were  so  entered.  The  execution  of 
thifr  charge  U  by  L5M>,  c.  106,  made  equivalent JictiQnejwri* 
to  the  heir  s  actual  entry,  and,  on  the  expiration  of  the  40  days, 
an  adjudication  at  the  instance  of  the  creditor  will  effectually 
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otfrry  the  subjects  to  which  the  heir  waa  charged  to  enter ; 

&*k.  B.  ii.  tit.  12,  §  13, 

77f<?  General  Special  Charge. — The  only  difference  between 
this  charge  and  the  special  charge  is,  that  it  is  applicable  to 
those  heritable  subjects  to  which  the  ancestor  had  personal 
rights,  not  completed  by  sasine ;  and  the  heir  is  charged  to 
make  up  his  titles  to  the  unexecuted  procuratorics  or  precepts, 
&C.  under  certification  that,  if  he  fail,  the  creditor  shall  have 
the  same  action  against  the  heir  and  the  heritage,  that  he 
would  have  if  he  were  retoured  heir  in  general  to  his  ancestor ; 
Ersk.  ib.  By  the  stat  54  Geo-  IIL  c>  137,  §  8,  it  is  enacted, 
that,  after  one  charge,  whether  general  or  special,  has  been  given 
on  fatducke.  of  Forty  days,  every  subsequent  charge  may  be  on  ku 
ihic'uv  of  twenty  day  a  only  ;  and  by  the  same  section  of  the  act 
these  hifJurlw  are  declared  to  he  applicable  whether  the  heir 
is  within  Scotland  or  not 

Where  the  heir  himself,  and  not  the  ancestor,  is  the  debtor.* 
there  is  no  occasion  for  a  general  charge.  All  that  the  credi- 
tor: can  have  in  view  in  such  a  ease  is,  that  his  debtor  shall 
Complete  hi?  titles  to  the  property  to  which  he  has  succeeded, 
BO  that  it  liiay  lie  attached  for  his  debt;  and,  for  this  purpose, 
it  is  necessary  to  raise  letters  either  of  special  or  of  general 
special  charge,  according  to  the  state  of  the  titles  to  the  sub- 
jects of  the  succession  ;  and,  on  the  expiration  of  this  charge, 
whether  the  heir  enters  or  not,  the  subjects  may  he  cflectuaily 
attached  by  adjudication  at  the  creditors  instance;  1021,  c. 
9R\  Efcjfc.  IS.  ii,  tit.  12,  §  lJ*.  I*ut,  even  in  this  ease,  the 
heir  is  not  obliged  to  answ  er  the  charge  until  the  expiration  of 
iiil  ttnnu-3  dtiihi  randi  ;  and  the  creditor  cannot  go  on  with  his 
proceedings  during  the  year,  unless  the  heir  chooses  either  to 
obey  the  charge,  or  to  assume  possession  of  the  estate,  or  grant 
conveyances  of  it.  It  lias  been  doubted  whether  the  heir, 
when  he  is  himself  the  original  debtor,  is  at  liberty  to  re- 
nounce the  succession  which  has  opened  to  him,  and  which 
miylit  have  enabled  him  to  discharge  his  debts  ;  and  it  was 
mice  held  that  such  a  renunciation  was  competent ;  Carse,  l2iid 
March  J&!7?  JJtirie,  Mgr.  Supplement,  p.  40  ;  but  the  cor- 
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redness  of  that  decision  seems  to  be  questioned  ;  Betts  Cm. 
vol.    p.  GOG,  4th  Edit. 

The  at*  11!  10,  c.  IOC,  authorises  charges  to  enter  to  be 
given  only  where  the  heir  is  of  perfect  age;  but,  by  i% 
memorial  usage,  it  is  the  practice  to  charge  minors.  It  has 
been  already  observed,  that  the  charge  may  be  given  dur- 
ing the  currency  of  the  annus  deliberandi  ;  and  in  those  cases 
where  the  general  charge  is  meant  to  be  the  foundation  of  an 
ordinary  summons,  the  aeiion  will  be  sustained  if  the  summons- 
on  which  it  proceeds  was  not  executed  until  a  year  after  the 
ancestor's  death,  although  the  forty  days  of  the  charge  were 
not  elapsed  at  the  date  of  the  execution.  But  where  a  special 
charge  has  been  given  with  a  view  to  an  adjudication,  the 
summons  of  adjudication,  according  to  the  construction  put  on 
the  statute,  cannot  be  raised  until  the  expiration  of  the  annus 
deliberandi*  and  of  "  the  forty  days  next  ensuing  that  year, 

within  which  the  heir  is  charged  to  enter."  &rxk,  ii.  ii. 
tit.  12.  § 

CHARGE  ON  LETTERS  OF  HORNING.  The  will 
of  Letters  of  Horning  commands  messengers  at  arms,  as  she- 
riffs in  that  part,  to  order  the  debtor  to  pay  the  debt  within  a 
certain  number  of  days  ;  and  this  the  messenger  does  by  leaving 
for  the  debtor  what  is  termed  a  copy  of  charge ;  by  which,  in 
virtue  of  the  letters  of  horning,  he  commands  and  charges  the 
debtor  to  make  payment  of  the  debt,  specifying  the  sum,  and 
describing  the  voucher  of  debt  as  in  the  narrative  of  the  letters 
of  homing,  and  that  within  the  days  and  under  the  pain 
expressed  iu  the  letters.  This  must  be  signed  by  the  messen- 
ger (150$  c.  139).  The  date  must  be  in  writing  (lu"93>  ft 
12),  and  the  names  and  designations  of  the  witnesses  inserted. 
The  form  of  giving  this  charge  is  regulated  by  the  act  1540, 
c.  73  ;  and  the  cases  provide  d  ibr  are,  1 .  Where  the  charge  is 
delivered  personally,  and  then  the  form  is  simple.  £.  Where 
the  debtor  is  not  found,  and  the  charge  is  left  with  his  servant. 
In  this  case,  it  must  be  left  at  the  principal  dwelling  place, 
and  with  the  servant  within  the  dwelling-place ;  and  this  fact 
must  be  expressed  in  the  execution.    $.  The  ether  case  pro* 
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rided  for  by  the  act  fa  where  the  party  cannot  be  found,  and 
access  cannot  be  got.  In  that  ease,  the  messenger  must  knock 
six  audible  knocks  on  the  door,  and  then  afiix  a  copy  of  charge 
on  the  most  patent  door  of  the  house.  The  execution  returned 
by  the  messenger  is  a  certificate  of  his  having  gone  through 
the  form  of  delivering  the  charge  ;  which  execution  must  be 
signed  by  him  and  by  the  witnesses,  whose  names  and  desig- 
nations must  also  be  inserted  ;  1681,  t\  5. 

When  the  debtor  is  furth  of  the  kingdom,  this  charge  may 
be  given  at  the  market-cross,  pur  and  shore  of  Leith,  on  60 
days,  provided  the  letters  contain  a  proper  warrant  for  such 
charge.    Sec  Horn]  if g. 

CHARGE  AGAINST  SUPERIORS-  These  charges 
may  be  used  by  heirs,  by  adjudgers,  or  by  purchasers. 

Charge  by  an  heir. — The  charge  may  be  used  against  a  sir* 
peri  or,  or  against  the  heir  of  a  superior.  1.  J  gainst  the  wpe- 
rhr.  By  the  KOth  Geo.  II.  c.  50,  the  heir,  on  production  of 
his  special  ret  our,  may  obtain  a  warrant  for  letters  of  charge 
to  charge  the  superior  to  enter  him  on  fifteen  days  notice ; 
which  he  is  bound  to  do  on  receiving  the  non -entry  and  relief 
duties,  and  exhibition  of  the  ancient  titles ;  and  this  charge 
may  l>e  enforced  by  personal  diligence  against  the  superior ; 
Ersk.  H.  iii.  tit.  8,  §  79-  2.  Against  the  heir  of  the  superior. 
Where  the  superior  is  dead  and  his  heir  unentered,  the  supe- 
rior's heir  must,  in  terms  of  the  act  1474,  c*  58,  be  charged  by 
the  heir  of  the  vassal  to  inf'eft  himself  within  40  days,  under 
certification,  that,  should  he  fail,  he  shall  lose  the  tenant  for 
his  lifetime  ;  which  has  been  explained  to  mean  the  casual  tie* 
arising  from  the  delinquency  of  the  vassal,  and  besides  be  liable 
in  damages  ;  and  should  the  heir  fail  to  enter,  the  vassal  may 
proceed  to  charge  the  intermediate  superiors,  until  he  comes  to 
the  Crown,  from  whom  he  will  Teceive  a  title ;  Ersk.  ih,  §  80. 

Charge  hy  an  ad/udger. .—Where  an  adjudger  wishes  to 
render  his  debt  real,  and  capable  of  competing  with  otlter  real 
rights,  he  must  obtain  infeftment ;  and,  with  this  view,  where 
the  superior  refuses  to  enter  him,  he  must  raise  letters  of  horn- 
ing (the  warrant  of  which  is  contained  in  the  decree  of  adjudi- 
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cation),  and  upon  these  charge  the  superior  to  enter  him  with* 
in  SI  days.  This  was  introduced  by  the  act  1G47,  c.  43  f 
and,  although  that  act  was  rescinded,  the  practice  lias  con- 
tinued ;  and  the  superior  in  hound  to  give  an  entry  mi  payment 
of  a  years  rent  of  the  subject,  Should  the  superior  neglect 
the  charge,  the  next  highest  superior  may  be  charged  to  give 
an  entry  to  the  adjudging  creditor,  and  so  on  up  to  the  Crown, 
from  which  a  charter  will  be  obtained  which  will  vest  a  feudal 
right  in  tlie  adjudging  creditor  ;  Ersk,  B.  iL  tit.  152,  §  £o. 
Hut  should  the  creditor  have  in  view  only  the  rendering  hit 
adjudication  the  first  effectual  one,  it  is  enacted  (54  Geo* 
III.  C*  137,  §  11),  "That  the  presenting  a  signature  hi 
V  Exchequer,  when  the  holding  is  of  the  Crown,  or  the 
**  executing  a  general  charge  of  horning  against  superiors  at 
the  market-cross  of  Edinburgh,  and  pier  and  shore  of  Leith, 
*  when  the  holding  is  of  a  subject,  and  recording  an  abstract 
tff  of  the  said  signature,  or  the  said  charge,  in  the  register 
"  of  abbreviates  of  adjudications,  shall  be  held  in  all  time  com. 
f;  iug  as  the  proper  diligence'1  for  rendering  an  adjudication  an 
effectual  one,  in  the  sense  of  the  aet  1661,  c.  (32.  (See  Adju- 
dication.) 

Cftarge  by  a  purdtaser. — By  the  act  20th  Geo.  II.  c.  50,  § 
12,  every  purchaser  possessed  of  a  disposition  with  a  procura- 
tory  of  resignation  may  demand  an  entry  from  the  superior,  on 
payment  of  the  entry-money  stipulated  in  the  original  charter* 
or  of  a  years  rent.  On  the  superior's  refusal,  the  purchaser 
may  apply  to  the  Lord  Ordinary  on  the  Hills,  praying  a  war- 
rant for  letters  of  horning  to  charge  the  superior  to  receive 
him  ;  and  upon  production  in  the  Bill-Chamber  of  the  disposi- 
tion or  other  conveyance,  containing  procurator)'  of  resignation 
in  favour  of  the  purchaser,  warrant  will  he  granted  for  letters 
of  homing,  on  fifteen  days  hiduciw,  to  charge  the  superior  to 
enter  the  purchaser.  Should  the  superior  be  himself  unenter- 
ed, the  purchaser  may  proceed  and  charge  him  in  the  manner 
above  explained 

This  is  the  only  way  in  which  a  superior  can  be  compelled 
to  give  an  entry  \  for  although  the  purchaser  may  be  entered 
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by  confirmation ?  tli.it  entry  is  the  voluntary  act  of  the  superior, 
and  admits  of  no  charge  at  the  instance  of  the  purchaser* 

CIIAHTEIh  A  charter  is  the  evidence  of  a  grant  of  heri- 
table property,  made  under  the  condition  that  the  grantee  shall 
annually  pay  a  -sum  of  money,  or  perform  certain  services  to 
the  grantor  ;  and,  by  our  law,  it  must  he  in  die  form  of  a  writ- 
ten iked.  The  grantor  of  a  charter  is  termed  the  superior, — 
the  gran  too  the  va-^al, — the  vassal  is  said  to  hotel  the  subject  of 
the  superior, — and  the  annual  sum  or  service  stipulated  ii 
termed  the  duty.  Charters  are  called  blench  or  feu  from  the 
nature  of  the  stipulated  prestation, — a  trie  or  de  vie  from  the 
tind  of  holding, — and  original,  or  by  progress,  from  being  firet 
or  renewed  grants  of  the  sante  subjects. 

Blench  and  Feu  C  'haricrs.  \\\  former  times  the  duty  which  su- 
periors almost  ahvays  required  from  their  vassals,  was  military 
service,  and  the  vassal  was  then  said  to  hold  ward.  This  hold- 
ing,  however,  was  abolished  by  the  act  ~0  Geo.  III.  c.  50; 
and  since  that  act  took  effect,  the  only  duties  which  it  is  law-, 
ful  to  insert  in  charters,  arc  blench  and  feu-duties.  A  blench 
duty  is  a  mere  nominal  payment, — as  a  penny  Scots  or  a  reU 
rose,  si  petal u r  (autum,  A  feu-duty  is  a  consideration  of  some? 
value*  Charters  containing  these  different  duties,  arc  termed 
according  to  their  nature  blench  or  feu-charters*  Original 
blench  charters  are  nut  very  common  in  modern  practice.  From 
the  nature  of  the  duty  stipulated  in  them,  superiors  can  derive 
no  advantage  from  granting  such  rights,  but,  on  the  contrary, 
subject  themselves  to  considerable  inconvenience  and  expense, 
in  so  far  as  it  is  necessary  fur  them  to  complete  titles  to  the 
superiority  in  favour  of  themselves,  or  their  heirs,  to  enable 
them  to  renew  the  blench  right  after  the  death  of  the  original 
vassal. 

Charters  a  me  and  de  me.  All  charters  were  originally  written 
in  Latin,  and  one  of  the  clauses  began  with  the  words  "  TVs- 
**  endas  pradUias  terras  de  me"  to  shew  that  the  grantee  was 
to  hold  the  lands  of  the  grantor,  or  tu  consider  him  as  superior. 
A  charter  having  a  clause  in  these  terms,  was  called  a  char- 
ter de  nu\    It  often  occurred,  however,  that  vassals  disponed 
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their  lands  to  a  third  party,  to  be  held  not  of  themaelvei  a* 
superiors,  but  of  their  superiors — and  for  this  purpose  they 
granted  charters,  conveying  the  lands  to  be  held  a  me  de  superi- 
orc  meo ;  and  these  were  termed  charters  a  me.  As,  however,  tie 
had  no  authority  to  grant  such  charters,  it  was  neces- 
sary to  get  them  ratified  by  the  superior,  in  order  to  render 
them  valid.  A  charter  de  me  then  is  a  grant  of  lands  to  be 
hold  of  the  grantor — a  charter  a  me  is  one  to  be  held  of  the 
grantor's  superior. 

Original  Charters  and  Charters  by  progress.— -  An  original 
charter  is  one  by  which  the  first  grant  of  the  subject  is  vouch, 
cd ;  a  charter  by  progress  is  one  by  which  the  renewal  of  * 
gram  is  proved  in  favour  of  the  heir,  or  singular  successor,  of 
the  first  or  succeeding  vassals. 

I,  Original  Charter. — According  to  its  modern  form,  the 
original  charter  contains  the  following  clauses  :  1,  The  nar- 
rative which  contains  the  name  and  designation  of  the  grantcr 
or  superior,  and  the  inductive  cause  or  consideration,  onerous 
or  gratuitous,  which  may  have  induced  the  superior  to  grant 
the  right ;  and,  where  the  consideration  is  pecuniary,  the  nar- 
rative also  contains  a  receipt  and  discbarge  for  the  sum  paid. 

2.  The  dispositive  clause,  in  which  tiie  superior  declares  that 
he  lias  granted  and  disponed,  and  thereby  grants  and  dispones 
the  lands  to  the  vassal ;  it  specifies  the  heirs  who  arc  to  sue* 
cecd  to  them  ;  it  contains  a  minute  description  of  the  lands, 
stating  the  county,  parish,  Sic.  in  which  they  are  situated  ;  and 
when  the  superior  means  to  reserve  any  right  on  the  subjects 
to  himself  or  others,  or  to  make  the  grant  under  any  peculiar 
conditions,  such  reservations  or  conditions  arc  inserted  Lere. 

3.  The  knendas,  stating  that  the  grantee  is  to  hold  the  lands 
of  the  granter  as  superior-  4.  The  reddendo*  which  expresses 
the  duty  in  money  or  services  to  be  paid  by  the  vassal  to  the 
superior,  with  the  sum  which  an  heir,  and  sometimes  a  singular 
successor,  is  to  pay  for  a  renewal  of  the  grant,  termed  relief  and 
entry  money.  &  The  clause  of  registration,  which  is  only  for 
preservation,  and  in  the  books  of  C  ouncil  and  Session.  6L  The 
precept  of  sasine,  wliich  is  a  mandate  to  a  person  called  % 
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bailie,  to  give  symbolical  delivery  to  the  vassal  of  the  subjects 
conveyed ;  and,  7-  The  testing  clause-  Besides  these  clauses, 
it  is  usual  to  insert  a  clause  of  absolute  warrandice,  which 
warrandice,  however,  is  implied,  and  an  assignation  to  the 
rents,  which  h  only  useful  before  infeftinent,  is  taken  on  the 
precept*  Original  charters  arc  now  seldom  granted  by  the 
Crown.  As  most  of  the  lands  in  the  kingdom  have  already  been 
inserted  in  charters  from  the  Sovereign,  the  charters  which  he 
is  now  called  on  to  grant,  are  chiefly  renewals  of  former  rights. 
Nevertheless,  when  property  has  fallen  to  the  Crown  as  uUL 
mu$  hares,  by  forfeiture,  or  otherwise,  there  ia  no  other  mode 
by  which  the  donatory,  to  whom  such  property  may  be  gifted, 
can  complete  his  right,  but  by  obtaining  an  original  charter 
from  the  Crown.  But  even  such  a  charter  is  assimilated  in  its 
form  more  to  a  charter  by  progress,  than  to  an  original  grant, 
as  it  contains  the  clause  termed  a  Quceqttwem9  stating  to  whom 
the  property  last  belonged,  how  it  reverted  to  the  Crown,  and 
was  gifted  to  the  new  grantee, 

II.  Charter,*  by  Progress. — After  an  original  charter  has 
once  been  granted,  and  the  vassal  infeft  on  it,  no  per  son  claim- 
ing either  as  his  heir  or  singular  successor  can  obtain  a  com- 
plete title  to  the  subjects  as  they  stood  in  his  person,  without 
a  renewal  of  the  grant  from  the  superior  The  requisites  to 
enable  the  claimant  to  demand  such  a  renewal  from  the  supe- 
rior, differ  according  as  he  is  an  heir  or  a  singular  successor. 

1.  Precept  to  an  heir. — When  a  vassal  has  died  infeft  in 
lands,  his  heir,  in  order  to  establish  his  right  to  them,  must 
expede  a  special  service, — a  proceeding  by  which  it  is  ascer- 
tained judicially  that  the  ancestor  was  the  last  feudal  proprie- 
tor of  the  lands  when  he  died,  and  that  the  heir  is  now  en- 
titled to  them.  On  the  production  of  the  retour  of  such  a 
service,  the  superior  is  bound  to  issue  a  warrant  for  infefting 
the  heir,  which,  however,  is  not  in  practice  called  a  charter,  but 
a  precept  upon  a  rctour.  In  its  form,  this  precept  merely  nar- 
rates the  retour,  and  grants  warrant  for  infeftmcnt ;  and  it  con- 
tains,  of  course,  the  usual  registration  and  testing  clauses.  It 
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is  issued  for  tbc  purpose  of  infefting  the  heir  only.  It  is  not, 
therefore,  granted  to  his  heirs  or  assignees, — and  he  is  not  en- 
titled to  convey  it,  so  as  to  enable  another  person  toinfeft  him- 
self by  virtue  of  it. 

When  the  crown  is  superior  of  the  lands,  the  precept  to  an 
heir  granted  as  a  matter  of  course,  on  production  of  the  spe- 
cial service.  In  this  case,  the  precept  is  directed  to  the  sheriff 
of  the  county  where  the  lands  lie,  who  acts  as  bailie  for  the 
crown,  and  gives  infeftment  accordingly ;  and,  by  a  special 
clause,  he  is  directed  to  take  security  for  the  casualties  pay- 
able on  such  an  occasion.  As  these  casualties  are  calculated  t# 
a  particular  term,  the  precept  Incomes  null,  in  consequence  of 
a  declaration  inserted  to  that  effect,  if  the  infeftment  be  not 
expede  before  the  term  of  Whitsunday  or  Martinmas  imme- 
diately posterior  tr>  it*  date  ;  and  in  that  case  a  new  one  must  bt 
obtained,  Frhc  sheriff- clerk  has  the  exclusive  privilege  of  act- 
ing as  notary  in  expeding  the  infeftment  s  on  these  precepts. 

Wit  en,  a<*ain,  a  subject  is  superior  of  the  lands,  and  when 
he  Tcfuses  to  give  an  entry,  the  vassal  may,  by  exhibiting  hi* 
vctour  to  the  Court  of  Session,  obtain  a  warrant  for  letters  of 
horning,  to  charge  the  superior  to  grant  the  precept  within  15 
days,  on  payment  of  the  non-entry  and  relief  duties.  It  is  not 
usual,  however,  for  subjects  superior  to  require  the  heir  to  el* 
pede  a  special  service,  for,  if  they  be  satisfied  from  other 
-ources  of  the  heir's  right,  they  may  legally  grant  warrant  for 
his  infeftment  without  any  other  authority.  The  precepts  is- 
sued in  cases  of  this  kind,  are  termed  precepts  of  dare  con- 
stat.   (£ce  Clare  Constat.) 

When  the  ancestor  has  died  uninfeft,  having  right  to  a  de- 
position of  the  lands  containing  a  procuratory  of  resignation 
and  precept  of  sasine,  or  to  a  decree  of  adjudication  or  of  sale, 
his  heir,  by  expeding  a  general  service,  may  place  himself  in 
precisely  the  same  situation,  and  enjoy  the  same  rights  as  his 
predecessor, — and,  therefore,  like  him,  he  may  obtain  from  the 
superior,  a  charter,  as  a  singular  successor,  in  the  manner  about 
to  be  explained. 


CIIA  CKA 


195 


£  Charters  to  singular  successors. — These  are  of  various 
kinds. 

Charter  of  re&tgmdlon.—JNXivii  a  person  has  purchased 
lands  from  a  vassal,  to  be  held  of  his  superior, — and  when  he 
wishes  to  be  placed  in  precisely  the  aame  situation  in  which 
his  author  stood,  by  becoming  immediate  vassal  of  the  supe- 
rior,— this  can  only  be  accomplished  with  the  superior's  con- 
sent. To  "buhl  this  consent,  certain  forms  are  necessary. 
One  of  these  forms,  and  that  most  consistent  with  feudal  prin- 
ciples, is,  for  the  original  vassal  to  grant  a  procuratory  of  resig- 
nation in  favour  of  the  purchaser,  whi  .li  ;s  a  mandate  to  a  pro- 
curator to  appear  before  the  superior,  and  there,  for  the  vassal* 
to  resign  the  lands  into  the  superior's  hands,  for  the  purpose 
of  his  granting  them  again  to  the  purchaser.  The  resignation 
is  made  symbolically  by  the  procurator  delivering  a  staff  and 
baton  to  the  superior.  When  the  superior  is  thus  reinvested 
with  the  property,  he  makes  a  new  grant  of  it  to  the  disponee  ; 
and,  in  evidence  of  this  grant,  he  executes  a  charter  in  his  fa- 
vour. This  charter,  as  being  preceded  by  a  resignation  of  the 
subjects,  is  called  a  charter  of  resignation.  It  differs  from  au 
original  charter,  in  having  a  clause  called,  from  its  first  word,  a 
Qutiqithlcm,  inserted  immediately  after  the  dispositive  clause- 
The  object  of  the  Quaqukhm  is,  to  specify  that  the  subjects 
belonged  formerly  to  the  granter  of  the  preeuratory  of  resig- 
nation >  and  were,  by  virtue  of  that  procurator)'?  resigned  for 
new  infeftment  in  favour  of  the  grantee,  as  having  right, 
either  as  the  disponee  named  in  the  procurator)  ,  or  as  the  heir 
or  singular  successor  of  that  disponee.  It  also  differs  from  an 
original  charter,  in  having  a  clause  saving  and  reserving  the 
rights  of  all  parties,  so  that  the  superior  incurs  no  new  war- 
randice not  incumbent  on  him  already  by  the  original  grant. 
At  one  time,  no  superior  could  be  compelled  against  his  in- 
eli nation,  to  receive,  as  vassal  in  the  lands,  any  person  who  wo* 
not  the  heir  expressed  in  the  original  grant ;  but,  by  the  act 
20  Geo.  II.  c.  50,  superiors  are  bound  to  enter  all  singular 
successors  who  have  got  from  the  vassal  dispositions  contain ~ 
ing  procuratories  of  resignation? — they  receiving  the  feea  or 
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casualties  which  law  entitles  them  to  on  a  ras  sal's  entry,  viz, 
year  s  rent  of  the  lands,  and,  if  they  refuse,  such  dispone** 
are  entitled  to  apply  for  letters  of  horning  to  charge  the  supe- 
riors to  receive  them.  Superiors  are  also  hound  to  give  the 
new  grant  under  all  the  conditions  specified  in  the  procurator? 
of  resignation,  in  so  far  as  they  do  not  alter  or  impair  their 
own  rights* 

Charter  of  confirmation. — Beside*  the  mode  just  explained, 
there  is  another  by  which  a  dispones  may  be  received  as  vas. 
sal  in  the  lands,  in  place  of  the  dispones  In  its  modem  form, 
the  Disposition  includes  the  clauses  of  a  charter  a  me,  and 
when  the  dieponee  has  taken  infeftment  on  the  precept  it  con. 
tains,  the  superior  may  declare  that  infeftment  to  be  equivalent 
to  sasine  on  a  precept  granted  by  himself.  This  is  accomplish 
ed  by  means  of  a  charter  of  confirmation,  so  called  because 
it  ratifies  and  confirms  the  otherwise  invalid  title  of  the  gran- 
tee.  The  clauses  of  this  charter  are  all  similar  to  those  of  an 
original  grant,  except  the  dispositive,  which,  in  this  case,  nar* 
rates  and  confirms  the  title-deeds  in  favour  of  the  disponce; 
and,  as  the  infeftment  has  already  been  taken,  it  contains  no 
precept  of  sasine-  Superiors  cannot  be  compelled  to  giant 
charters  of  this  description. 

Charters  of  adjudication  and  of  jflfo— The  mode  of  enter* 
ing  adjudgers  and  purchasers  at  judicial  sales,  differs  from  that 
of  entering  a  disponee  who  has  right  to  a  procuratory  of  resig* 
nation,  only  in  so  far  as  it  is  not  necessary  to  resign  the  lands 
into  the  superior  s  hands,  to  entitle  him  to  grant  the  charter  in 
their  favour.  The  charter  of  adjudication,  therefore,  or  of  sale, 
is  almost  precisely  similar  to  that  of  resignation,  only  the  Qua- 
qu'idcm  omits  the  mention  of  the  resignation,  and  recites  merely 
the  decree  and  other  deeds,  by  which  the  lands  arc  transferred 
to  the  new  vassal.  Superiors  were  compelled  to  enter  apprized, 
on  payment  of  a  year's  rent,  by  the  stat.  1460,  c.  37 ;  and  this 
rule  was  extended  to  adjudgers  by  1672,  c.  19,  and  to  purcha- 
sers at  judicial  sales  by  1681,  c.  17,  joined  with  1690-  c.  £0> 

Charter  of  -novodamv*. — It  sometimes  happens  that  an  heit 
or  singular  successor  applies  for  a  charter,  when  he  cannot  e£- 


CHA — CHA  19? 


hibit  a  sufficient  legal  title  to  require  the  superior  to  grant  one, 
though,  at  the  same  time,  from  immemorial  possession  of  the 
lands  or  other  circumstances,  there  can  be  no  doubt  of  his  right 
In  such  cases,  superiors  are  in  the  practice  of  giving  new  grants 
of  the  subjects,  under  the  reservation,  however,  of  their  own 
rights,  and  the  rights  of  all  others,  as  accords  of  law.  An 
such  charters  are  not  granted  upon  the  resignation  of  a  vassal, 
or  in  obedience  to  a  decree,  they  proceed  a  noil  habente  juries- 
tatem>  and,  therefore,  they  are  ineffectual  till  prescription  has 
followed  on  tli em. 

Mode  of  cxpci&ng  Crown  Charters. — To  authorise  the  is- 
suing of  a  Crown  charter  in  favour  of  a  singular  successor, 
certain  previous  warrants  arc  necessary.  The  first  and  most 
important  of  these  is  the  signature.  This  is  a  writ  prepared 
by  a  writer  to  the  signet,  containing  all  the  clauses  of  the 
charter  which  it  is  wished  to  expede.  It  must  he  presented 
to  the  Barons  of  F-xchctnier,  who  hold  a  commission  from  the 
Crown  for  this  purpose,  and  is  revised  by  them  to  ascertain  if 
it  be  correct.  When  the  charter  is  a  charter  of  resignation, 
the  lands  must  be  resigned  in  the  hands  of  the  Crown,  which 
is  done  by  one  of  the  officers  of  the  Court  of  Exchequer,  as 
attorney  under  the  procurator)-  of  resignation,  delivering  a  ba- 
ton to  the  presiding  Baron ;  and  instruments  are  taken  by  a 
notary  upon  the  act  of  resignation,  The  signature  is  then 
signed  by  the  Barons ;  and  the  cashet,  which  is  a  stamp  con- 
taining a  fac  simile  of  the  Royal  sign-manual,  is  adhibited. 
When  the  charter  is  one  of  rtovalarnu^  or  if  it  creates  a 
barony  or  the  like,  the  signature  must  be  superscribed  by  the 
King  himself.  Formerly  the  signature  became  the  warrant 
of  a  precept  under  the  signet,  directed  to  the  Keeper  of  the 
Privy  Seal.  The  precept  under  the  signet  was  prepared 
by  the  writers  to  the  signet,  and  framed  in  Latin ;  it  was  di- 
rected to  the  Keeper  of  the  Privy  Seal,  and  became  the  war* 
rant  of  a  new  precept,  under  that  seal*  to  the  keeper  of  the 
Great  Seal,  authorising  a  charter  in  the  terms  of  the  warrant. 
These  warrants  were  recorded  at  the  respective  offices,  and 
retained  by  the  officer  giving  out  the  new  warrant.    Thus,  the 
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signature*  -which  was  the  warrant  of  the  precept,  was  retained 
at  the  signet ;  the  precept  was  retained  by  the  Keeper  of  the 
Privy  Sc:il ;  and  the  Privy  Seal  precept  was  retained  by  the 
Keeper  of  the  (ircat  Seal,  by  whom  the  charter  was  sealed, 
and  given  out  to  the  Crown  vassal.  Rut  these  forms  have 
been  curtailed,  and  the  precept  under  the  signet  becomes  the 
warrant  of  tire  charter.  The  Great  Seal  completes  the  char- 
ter, and  renders  it  equivalent  to  a  formally  subscribed  private 
deed.  In  giving  infeftment  on  the  Crown  charter,  the  precept 
may  be  executed  by  any  one  as  bailie,  and  any  notary  may  act 
as  notary. 

CHARTER  PARTY,  is  a  mutual  contract  between  the 
owners  of  a  ship  and  the  freighter,  by  which  the  freighter 
hires  the  vessel,  either  to  perform  a  particular  voyage,  or  for  a 
certain  specified  time,  at  a  stipulated  hire  or  freight*  Where 
the  vessel  is  hired  by  time,  the  commencement  and  termination 
of  the  time  must  be  accurately  stated  \  and  where  hired  by  the 
voyage,  the  voyage  mu=t  he  properly  described,  and  provision 
made  tor  deviations  or  accidental  interruptions.  The  charter 
party  also  specifies  the  freight,  and  whether  it  is  to  be  paid  by 
the  voyage,  or  by  the  day,  week,  or  month  ;  and  contains  va- 
rious other  regulation*  and  provisions  arising  out  of  the  nature 
of  the  contract ;  and  it  generally  contains  a  clause  of  registrar 
tion,  which  may  be  the  ground  of  summary  execution  without 
a  previous  action.  Writing  is  not  absolutely  necessary  to 
prove  this  contract.  It  may  be  proved  by  the  oath  of  the 
owners  ;  but  Liefore  either  informal  missives  or  any  other  writ- 
ings can  be  founded  on  in  Court  to  prove  the  contract,  such 
writing  must  be  stamped.  The  stamp  for  a  regular  charter 
party,  or  for  any  memorandum  or  other  writing  equivalent  to 
it,  is,  by  48  Geo.  III.  e  1  H),  thirty  shillings. 

The  owners  are  bound  by  the  nature  of  this  contract,  that 
the  vessel  shall  lie  sea- worthy,  or  fit  tor  the  stipulated  purpose, 
and  that  the  master  and  seameu  shall  be  skilful  :  That  the 
ship  shall  be  at  the  destined  port  on  the  day  appointed,  anrl 
shall  sail  at  the  stipulated  time ;  and  that  the  goods  shall  be 
delivered  according  to  the  bill  of  lading,  and  in  good  contli- 
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tiou,  unless  prevented  by  the  act  of  God  or  ttic  King's  ene- 
mies. The  freighter,  on  the  other  hand,  is  bound  to  furnish 
the  cargo  and  pay  the  freight  in  terms  of  the  bargain,  and,  in 
case  of  dclav  occasioned  through  his  fault,  to  indemnify  the 
owners  for  the  lost  time.  These  conditions,  which  may  he 
termed  the  naturaUa  of  the  contract,  may,  of  course,  he  modi- 
fied or  varied  by  express  stipulation.  Difficult  questions  may 
also  arise  as  to  the  owner's  right  to  demand  freight  pro  rata 
itenvrls ;  hut  these  and  all  other  questions  depending  upon  the 
construction  of  the  special  contract,  or  arising  out  of  accidents 
in  the  course  of  the  voyage,  must  depend  so  much  on  the  cir- 
cumstances under  which  they  occur,  that  they  can  hardly  be 
comprehended  under  any  general  rule.  See  the  form  of  this 
contract,  and  a  specification  of  the  particulars  deserving  of  at- 
tention in  framing  it,  JuruL  Styhx,  vol  iL  p.  538,  2d  edit. 
See  also  Bell  s  Com.  vol  i  p.  44*),  4th  edit. 

CHARTERED  COMPANIES.    Sec  Public  Companies. 

CHATTELS,  ie  an  English  law  term,  signifying  all  goods, 
moveable  or  immoveable,  except  such  as  are  in  nature  of  free- 
hold or  parcel  of  it.    Towl'ms  Dictionary. 

CHAUD  MELLE,  is  a  teirm  in  our  ancient  law,  applied 
to  homicide  committed  on  a  sudden,  and  in  heat  of  blood 
The  person  guilty  of  this  offence  had  the  benefit  of  sanctuary, 
from  which,  however,  he  might  have  been  taken  for  trial,  but 
If  he  proved  chaud  mclh\  be  was  returned  safe  in  life  and 
limb-  s  he  privilege  of  sanctuary  to  criminals  was  abolished 
at  the  Reformation  ;  but  the  act  1649  (re-enacted  lG(tt,  c.  22) 
seems  to  be  held  in  practice  to  include  the  ease  of  homicide  in 
clmud  mdle*  The  object  of  that  statute  is  to  fir  the  different 
degrees  of  casual  homicide,  and  to  remove  doubts  in  future. 
The  cases  specified  are  homicide  committed  in  lawful  defence, 
or  upon  thieves  or  robbers  breaking  houses  during  the  night, 
or  homicide  committed  in  the  time  of  masterful  depredation,  or 
in  pursuit  of  dengunced  rebels  for  capital  erimcs,  in  none  of 
which  cases  is  a  capital  punishment  to  be  inflicted.  Rut  as 
homicide  in  chaud  mclic  is  not  specified,  it  has  been  doubted 
whether  the  benefit  of  the  statute  ought  to  be  extended  to  tint 
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offence.  Our  practice,  how  em,  lias  been  favourable  to  audi 
an  extension  ;  and  this  construction  of  the  statute  has  the  sanc- 
tion of  the  highest  authority  in  the  criminal  law  of  Scotland. 
Sec  Hume,  vol  i.  p.  2i35,  ct  Acq.    Sec  also  Homicide, 

CHIEF  BAKON.  The  President  of  the  Court  of  Eft 
chequer  ;  the  judges  of  which  Court  arc  taken  from  scrjeanU* 
at- law  or  English  barristers,  or  from  Scotch  advocates  of  five 
years  standing, 

CHILD- MURDER.  The  act  1G90,  c  91,  enacts,  that, 
if  any  woman  shall  "  conceal  her  being  with  child  during  the 
"  whole  of  her  pregnancy,  and  shall  not  call  for  or  make  use 
"  of  help  and  assistance  in  the  birth,  the  child  being  found 
"  dead  or  anriissing,  the  mother  shall  be  holden  and  reputed 
"  the  murderer  of  her  own  child,"  although  there  be  no  ap- 
pearance of  wound  or  bruise  upon  the  child's  body.  To  miti- 
gate the  .severity  of  this  enactment,  and  at  the  same  time  to 
check  a  too  lenient  practice  which  had  been  introduced  of  ban- 
ugtring  women  guilty  of  this  crime,  on  their  own  petition,  the 
act  Geo.  III.  c,  14,  provides,  that,  on  conviction  of  the 
crime,  as  described  in  the  act  Hj<H),  c.  SJ1,  the  mother  shall  be 
imprisoned  for  a  period  not  exceeding  two  years.  The  expo- 
sure and  desertion  of'  infant  children  may  amount  to  murder, 
culpable  homicide,  or  misdemeanour  merely,  according  to  the 
circumstances  attending  the  commission  of  the  otfence,  IlumcA 
vol.  i  p.  28fj,  et  seq. 

CHILD-STKALIXGj  is  a  crime  punishable,  by  our  law, 
with  death,    llumc^  vol.  i.  p.  82,  ct  ftcq. 

CHILDREN,  are  either  lawful  or  unlawful.  Lawful 
childrfti)  arc  those  children  who  arc  either  procreated  in  mar- 
riage, or  afterwards  legitimated  by  the  intermarriage  of  the 
parents.  The  legal  presumption  is,  tliat  all  children  horn  of 
a  woman  who,  at  the  time  of  conception,  was  lawfully  married \ 
are  legitimate ;  nor  can  this  presumption  be  defeated,  except 
by  direct  evidence  that  the  husband  could  not  possibly  be  the 
father  of  the  child.  Thus,  if  it  cau  be  proved  that  the  hus- 
band is  impotent,  or  that  he  was  absent  from  his  wife  at  the 
time  of  conception,  the  presumption  of  legitimacy  ceases.  It 
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veenis  to  be  fixed  in  our  practice,  that  the  period  of  absence 
necessary  to  elide  the  legal  presumption  must  have  commenced 
at  least  ten  months  before,  and  that  it  must  have  continued 
until  within  six  lunar  months  of  the  birth  of  the  child.  The 
proof  of  absence  must  be  special ;  and  although  it  is  not  ne- 
cessary in  Scotland,  as  it  is  in  England,  that  the  husband 
must  have  been  out  of  Britain,  yet  the  distance  between  the 
husband  and  wife  must  have  been  such  as  to  exclude  the  pos- 
sibility of  intercourse.  It  would  not  be  suilicicnt  to  defeat  the 
presumption  of  legitimacy,  to  prove  that  the  wife  had  been  en- 
gaged in  a  protracted  criminal  intercourse  with  a  stranger,  in* 
eluding  the  period  of  the  supjx>sed  conception,  and  that  her 
husband  and  she  at  that  time  lived  m  separate  houses,  Urtk. 
B.  I  tit.  G,  §  49,  ct  stq. 

With  regard  to  children  unlawfully  begotten  and  made  law- 
ful by  the  subsequent  intermarriage  of  the  parents,  it  is  to  be 
observed,  that  the  legitimacy  of  such  children  rests  upon  a 
iletion  of  the  law,  by  which  it  is  held  that  the  marriage  was 
contracted  at  the  time  that  the  child  was  begotten  ;  so  that,  if 
either  the  father  or  mother  was  at  that  time  married  to  a  third 
party,  or  if  a  marriage  of  either  of  the  parents  to  another  per- 
son has  intervened,  after  the  birth  of  the  child,  so  as  to  pre- 
vent the  retrospective  operation  of  the  lietion,  it  would  seem 
that  such  child  cannot  be  legitimated  in  this  manner.  WhetL 
however,  there  exists  no  such  impediment,  children  legitimated 
by  the  subsequent  intermarriage  of  their  parents  enjoy  all  the: 
rights  of  lawful  children  ;  and,  of  course,  an  eldest  son  thus 
legitimated  will  succeed  as  heir  to  his  father  s  heritage,  to  the 
exclusion  of  a  Son  procreated  in  wedlock*  Ersk.  B.  i<  tit.  6 
§  5U .  But,  if  the  parents  are  domiciled,  and  intermarry  in  a 
country  where  legitimation  per  subsequent  vtatrimonium  is  net 
recognised,  such  marriage  will  not  render  their  children  born 
before  their  marriage  legitimate  to  the  effect  of  entitling  them 
to  succeed  as  lawful  children  in  Scotland  ;  Sheridan*  1st  July 
1805,  F ac.  ColL  Mar,  App.  voce  Foreign^  No*  6 ;  allirmed 
on  appeal,  2d  March  1808.  As  to  the  ellect  of  letters  of  legi 
timatiou,  see  Legitimation,  Bastard. 

Unlawful  or  illegitimate  childrm.  ate  children  conceited 
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and  bora  out  of  marriage,  and  whose  parents  never  after*  mh 
were  married  to  each  other.    See  Bastard. 

CHILDREN  of  a  MARRIAGE.  In  marriage  settle, 
merits,  it  is  very  common  to  destine  lands,  or  to  give  provision 
to  the  children  of"  a  marriage,  or  to  the  bairns  of  11  marriage, 
or  to  the  heirs  and  bairns  of  a  marriage.  All  of  these  expres* 
*ions  are  to  be  judged  of  from  the  circumstances  of  the  case, 
Where  the  estate  is  of  value,  or  has  been  long  in  the  family, 
the  term  bairns,  or  children  of  the  marriage,  though  ill  calctu 
lated  to  descrilx:  the  eldest  son  or  heir  in  heritage,  may  yet  be 
held  to  point  out  him  in  preference  to  the  whole  children. 
Whereas,  if  the  estate  be  of  little  value,  or  consist  of  money, 
or  even  burgage  property,  the  same  form  of  expression  rosy 
have  the  effect  of  railing  in  the  whole  children  equally-  Enk. 
B.  iii.  tit.  8.  §  48,    See  Brims. 

CHIROGRAPIIUM  ffptttl  dtbiforem  repcrtum  prewm'tiur 
sottftttm.  The  written  voucher  of  debt  being  found  in  the  pos- 
session of  the  debtor,  affords  a  presumption  that  payment  hi 
been  made  by  him.  This,  however,  is  not  a  pre&umpt'to  juris 
ft  de  jure,  and  may  therefore  be  defeated  by  an  express  proof 
that  the  voucher  did  not  come  into  the  hands  of  the  debtor  by 
the  COlttent  of  the  creditor ;  En-K\  B.  iii.  tit.  4.  §  5. 

CHURCH  or  SCOTLAND*  The  Roman  Catholic  reli- 
gion was  abolished  in  Scotland  by  the  act  1560,  ratified  by  the 
act  15G7,  c.  ~,  After  the  Reformation,  the  form  of  church 
government  inclined  to  Episcopacy  or  to  Presbytery*  as  the 
influence  of  the  one  party  or  the  other  predominated,  until  at 
last,  by  the  treaty  of  Union  in  1707,  Presbytery  was  finally 
established  as  the  form  of  church  government  in  Scotland. 
Immediately  after  the  Reformation,  the  government  of  the 
church  was  given  to  parochial  presbyters,  under  the  controul 
of  officers  termed  superintendants.  In  1572,  the  titles  of 
Rishops  and  Archbishops  were  given  to  the  clergymen  ffho 
were  then,  or  should  thereafter  be,  ordained  ministers  of  the 
cathedral  churches.  They  hud  also  the  privilege  of  sitting  in 
Parliament.  3Uit,  by  1592,  c.  11{J,  Presbyterian  church  go- 
vernment was  established  in  kirk  sessions,  presbyteries,  pro- 
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vincial  synods,  and  genera!  assemblies,  Episcopacy  was  re- 
stored by  1G06,  c.  2,  and  gave  place  to  Presbytery  in  1638, 
Episcopacy  was  a  second  time  restored  in  166'ii;  and,  in  1G89, 
was  again  succeeded  by  Presbytery ;  which  from  that  time  ha? 
continued  to  be  the  established  religion  of  Scotland. 

Presbytery  being  thus  established,  those  Presbyterian  mi- 
nisters who  had  been  expelled  from  their  churches  in  1&j\s 
were,  by  the  act  1690,  c.  2,  ordered  to  be  replaced ;  and  the 
church  government  is  declared,  by  IfiiX),  c.  6,  to  be  in  their 
hands,  and  in  the  hands  of  the  ministers  and  ciders  chosen  by 
them,  or  whom  they  may  thereafter  choose ;  a  general  assem- 
bly is  appointed,  with  directions  to  settle  all  the  disorders  of 
the  late  times,  and  a  confession  of  faith  is  recognised.  This 
act  is  confirmed  as  the  foundation  of  a  treaty  of  union  betwixt 
the  two  kingdoms  by  the  act  1707s  c.  G ;  and  the  confession 
of  faith  and  form  of  church  government,  as  established  in 
Scotland  by  law,  are  declared  to  be  a  fundamental  and  essential 
condition  of  the  treaty  of  union*  Ersk.  B.  h  tit.  o.  §  5,  ct 
seq.  Many  severe  laws  were  formerly  enacted  for  enforcing 
conformity  to  the  established  form  of  church  government.  £ee 
Nonconformity. 

CHURCH  PATRONAGE,  see  Patronage. 

CHURCH  LANDS,  see  Benefices. 

CHURCHES,  and  other  things  destined  to  sacred  purposes, 
are  held  to  be  extra  commertiutn,  and  cannot  he  applied  to 
uses  of  private  property  ;  yet,  from  cx|>ediency,  it  frequently 
happens  that  the  situation  of  churches  is  changed,  church 
beUs  and  communion  cups  are  disposed  of,  and  new  ones  pur- 
chased in  their  place ;  and  the  parishioners  also  acquire  a 
quasi  property  in  the  scats  or  are  A,  for  the  special  purpose  of 
attending  divine  service.    Ersk.  It.  h\  tit.  1.  §  8. 

CHURCHES  a  \' o  CHURCH- YARDS.  The  burden  of 
upholding  churches  and  the  walls  of  the  church  yard  is,  by 
long  usage,  imposed  on  the  heritors  of  the  parish  ;  and  where 
the  parish  is  partly  within  borough  and  partly  in  the  country, 
the  expense  must  be  borne  by  heritors  and  proprietors  of 
honseti  in  proportion  to  their  real  rents.    Ersk.  B.  ii.  tit.  10 
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§  C3,  But  although  this  is  a  burden  which  attaches  to  th* 
lands  s  it  is  not  proper!  y  a  debt  turn  fundi.  Singular  successors 
in  the  lands  and  creditors  arc  not  liable  for  arrears,  but  only 
*br  that  part  of  the  expense  applicable  to  the  years  of  their 
possession  ;  Bdts  Com.  vol.  i.  p.  593,  4th  edit. 

CHURCH  JUDICATORIES.  The  Judicatories  of  the 
Church  arc  kirk-se^sions,  presbyteries,  provincial  synods,  and 
general  assemblies.  The  constitution  of  these  shall  he  explain- 
ed in  their  order, — 1,  Kirk-Session* — Composed  of  the  mi- 
Tiister  of  the  parish  and  lay  elders.  £.  Presbyteries. — Which  in- 
clude a  certain  number  of  parishes,  varying  in  number)  accord- 
ing to  local  situation  and  other  circumstances,  there  being  30 
parishes  in  some  presbyteries,  and  no  more  than  four  in  others. 
The  presbytery  is  composed  of  a  minister  and  lay  cider  from 
each  parish  within  its  bounds,  and  of  the  professors  of  divinity  in 
any  university  within  its  bounds,  provided  they  he  clergymen. 
There  is  a  moderator  of  the  presbytery  chosen  twice  a-year, 
a  clerk  of  the  presbyter)',  and  an  officer  to  execute  its  orders. 

3.  Provincial  Synods. — These  aTe  composed  of  three  or  more 
presbyteries*  The  number  of  provincial  synods  arc  at  present 
15.  Every  minister  within  the  bounds  of  the  synod  is  a  mem- 
bcr  of  court ;  and  the  same  elder  who  last  represented  the 
kirk-session  in  the  presbytery  is  the  representative  of  the  kirk- 
session  in  the  provincial  synod.  A  communication  is  estab- 
lished amongst  the  different  provincial  synods,  by  sending  one 
minister  and  one  elder,  who  arc  entitled  to  sit,  to  deliberate, 
and  to  vote  with  the  original  members  of  the  synod.  The 
synod  has  a  moderator,  clerk,  and  officers,  of  its  own  choosing, 

4.  General  Assembly. — This  is  the  supreme  ecclesiastical 
court,  in  which  both  the  ministers  and  elders  of  the  church  sit 
by  representation.  The  representation  is  regulated  by  the  5th 
net  of  Assembly  1694,  which  provides, — "  That  all  presbytc- 
i:  lies  consisting  of  1&  parishes,  or  under  that  number,  shall 
(i  send  in  two  ministers  and  one  ruling  elder :  That  all  pres- 
"  byterics  consisting  of  IS  parishes,  or  under  that  number,  but 
*'  above  12,  shall  send  in  three  ministers  and  one  ruling  elder ! 
rf  That  all  presbyteries  consisting  of  21  parishes,  or  under  that 
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*4  number,  but  above  18,  shall  send  four  ministers  and  two 
M  ruling  elders :  And  that  presbyteries,  consisting  of  above  24 
"  parishes  shall  send  five  ministers  and  two  ruling  elders. 
*'  That  collegiate  kirks,  where  there  arc  two  or  more  ministers, 

are,  so  far  as  concerns  the  design  of  this  act,  understood  to 
< 4  be  as  many  distinct  parishes  ;  and  no  persons  arc  to  be  ad* 
"  mitted  as  members  of  assemblies  but  such  as  arc  either  mi- 

tiisters  or  ruling  ciders.""  And,  by  a  subsequent  act  (As- 
sembly 1712,  c.  C),  it  is  provided,  Tliat,  when  the  presbytery 
exceeds  CO  ministerial  charges,  it  shall  send  six  ministers  and 
three  ruling  elders.  The  66  royal  burghs  of  Scotland  arc  re~ 
presented  in  the  General  Assembly  by  ruling  elders ;  Edin- 
burgh sending  two,  and  every  other  burgh  one-  Each  of  the 
Jive  universities  in  Scotland  is  represented  by  one  of  its  mem- 
bers* According  to  this  proportion  of  representation,  the  Gc 
neral  Assembly  consists  of  the  following  members  : — 

£00  Ministers  representing  presbyteries, 

89  Elders  representing  presbyteries. 

{57  Elders  representing  royal  burghs. 

5  Ministers  or  elders  representing  universities. 

361  M embers  of  the  General  Assembly. 

The  General  Assembly  of  the  Church  of  Scotland  meets  by 
the  joint  authority  of  tbc  church  and  of"  the  crown,  the  meeting 
being  appointed  both  by  the  moderator  aud  by  his  Majesty's 
commissioner.  The  act  1592j  establishing  Presbyterian  go- 
vernment, declares  "  it  lawful  to  the  kirk  and  ministers,  every 
il  year  at  the  least,  and  oftener  po  re  nata  as  occasion  and 
t:  necessity  shall  require,  to  hold  and  keep  general  assemblies. 7 
And  the  act  1690,  by  which  Presbyterian  government  was  re* 
stored  at  the  Revolution,  allows  the  general  meeting  and  re- 
presentation of  the  ministers  and  elders,  according  to  the  cus- 
tom and  practice  of  Presbyterian  government,  throughout  the 
whole  kingdom.  In  pursuance  of  these  acts,  the  General  As- 
sembly meets  annually  in  the  month  of  May,  and  continues  t& 
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sit  for  ten  days.  The  Assembly  has  a  moderator,  chosen  by 
itself,  who  preside*  in  its  deliberations  ;  a  procurator  or  advo- 
cate ;  principal  and  depute  clerks,  agent,  printer,  and  other 
officer*.  The  annual  meeting  of  the  General  Assembly  h  ho- 
noured with  a  representative  of  the  sovereign,  in  the  person  of 
ft  Lord  High  Commissioner*  When  the  Assembly  is  di&« 
solved,  it  is  done  first  by  the  moderator,  who  appoints  the  time 
for  holding  the  next  General  Assembly,  and  then  by  the  Lord 
High  Commissioner,  who,  in  his  Majesty's  name,  dissolves 
the  present,  and  appoints  another  assembly  to  be  held  on  the 
same  day  named  by  the  moderator  ;  thus  uniting  the  civil 
and  ecclesiastical  powers  of  the  state,  which  indeed  seem  to  be 
indispensably  necessary  to  the  constitution  of  a  regular  assem- 
bly.—K.  i.  tit.  5,  §  & 

The  jurisdiction  of  the  church  includes  certain  civil  as  woU 
as  ecclesiastical  powers.  The  civil  powers  consist  in  the  right 
which  presbyteries  have  of  pronouncing  decisions  with  regard 
to  manses  and  glebes,  and  the  qualifications  of  schoolmasters; 
(See  School**)  The  ecclesiastical  powers  of  the  Church  of 
Scotland  are  legislative,  judicial,  and  executive ;  and,  in  the 
exercise  of  their  judicial  powers,  their  sentences  are  not  sub- 
ject to  the  review  of  any  civil  court. 

The  legislative  power  has  been  explained  under  the  heads  of 
the  acts  of  the  General  Assembly  ;  and  it  is  only  requisite  to 
add  a  few  words  here  on  their  other  powers.  The  judicial 
poKi'r  of  the  church  consists  in  the  infliction  or  removal  of 
those  censures  which  belong  to  a  spiritual  society  ;  and,  in  re* 
gard  to  the  clergy,  a  judgment  of  deposition  will  have  the  ef- 
fect of  depriving  the  individual  of  the  emoluments  of  his  office 
as  minister  of  the  parish.  But  a  difference  takes  place  in  the 
origin  of  the  procedure,  where  it  is  directed  against  a  layman, 
from  what  takes  place  when  it  is  directed  against  a  clergyman. 
The  procedure  against  a  layman  of  the  established  church 
inu'-t  commence  in  the  kirk-session  of  his  own  parish  ;  and  the 
judgment  of  the  kirk- session  may  be  brought  under  review  of 
the  presbytery,  while  that  of  the  presbytery  may  be  again 
brought  before  the  synod,  and  from  that  the  case  may  still  be 
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carried  to  the  General  Assembly.  The  procedure  against  a 
clergyman  cannot  commence  in  the  kirk-session,  because  the 
clergyman  is  the  moderator  of  that  court ;  and  the  other  mem- 
bers being  inferior,  lie  cannot  be  tried  there.  It  is,  therefore, 
before  his  superiors,  the  presbytery,  that  the  procedure  against 
a  ilergyman  must  commence  ;  and  the  judgment  of  the  pres.. 
bytery  may  bo  reviewed  by  the  synod,  that  of  the  synod  by 
the  General  Assembly.  It  is  by  this  gradual  progress,  from 
judicatory  to  judicatory*  that  the  injustice  of  inferior  courts 
may  W  rectified  by  the  more  unbiassed  and  enlarged  views  of 
the  supreme  ecclesiastical  court  of  the  country.  This  system 
of  review  differs  from  that  in  civil  causes,  from  the  situation  of 
the  judges,  who  have  all  an  interest  equally  with  the  parties  to 
have  the  doctrines  and  principles  of  church  discipline  and  order 
preserved  entire.  Although,  therefore,  in  civil  causes,  the 
power  of  appeal  rests  in  the  parties,  yet,  in  ecclesiastical  causes, 
the  members  of  the  different  courts  have  an  interest  that  enti- 
tles them,  as  well  as  the  parties,  to  carry  the  decision  of  their 
own  court  to  the  review  of  a  superior  one.  Thus,  a  point  may 
be  brought  before  a  superior  court, — 1.  By  reference — And 
then }  in  place  of  deciding,  the  inferior  court  refers  to  the  supe- 
rior court,  and  may  sit  and  vote  in  that  superior  court ;  a  cir- 
cumstance which  is  an  objection  to  this  form  of  procedure, 
aince  the  joining  of  so  many  members  may  give  a  bias  to  the 
decision  of  the  superior  court.  2.  Bu  appeal — Where  the 
party  is  entitled  to  bring  the  whole  proceedings  of  the  inferior 
court  under  review  of  the  superior  court ;  and,  in  defending 
the  judgment,  the  members  of  the  inferior  court  are  entitled, 
and  in  some  degree  bound,  to  defend  the  judgment  which 
they  have  pronounced,  3.  lit/  complaint — Where  a  decision 
apjjears  to  the  members  of  the  court  to  be  wrong,  the  minority 
may  enter  their  grounds  of  dissent  in  the  minutes ;  and  they 
may  also,  if  they  see  cause,  complain  to  the  superior  court, 
which  will  bring  all  the  members  of  the  inferior  court,  as  well 
as  the  parties,  to  the  bar  of  the  superior  court,  which  may  tie 
cidc  on  the  cause  in  the  same  manner  as  if  the  cau?e  hadenme 
before  them  by  appeal  of  the  partis 
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The  executive  power  of  the  church  is  exercised  in  a  great 
measure  by  the  presbyteries,  though  the  supreme  executive 
power  remains  with  the  General  Assembly.  The  most  im* 
portant  occasions  of  exercising  this  power  are  the  settlement! 
of  vacant  parishes,  in  which  the  General  Assembly  gives  di- 
rections to  the  presbytery  within  which  the  parish  lies  as  to 
the  manner  in  which  they  arc  to  proceed ;  or,  when  any  reluc- 
tance appears  on  the  part  of  the  presbytery,  the  whole  course 
of  procedure  is  prescribed  by  the  General  Assembly ;  and  the 
presbytery  act  in  a  ministerial  capacity,  and  must  implicitly 
obey  the  instructions  they  receive.  See  I  fill's  Tfeobgkal 
Institutions. 

CIRCUIT  COURT  OF  JUSTICIARY.  The  act 
1672,  c,  16,  divides  the  kingdom  into  three  districts,  and  ap- 
points circuits  to  be  made  by  the  Justiciary  Judgea*  This  re- 
gulation is  affected  by  different  statutes,  as  20  Geo.  IL  c.  4$. 
—23  Geo.  III.  c.  45.— 30  Geo.  III.  c.  17-  The  circuit  courts 
of  the  southern  district  arc  directed  to  be  held  at  Jedburgh, 
Dumfries,  and  Ayr;  the  western  at  Stirling,  Inverary,  and 
Glasgow  ;  and  the  northern  at  Perth,  Aberdeen,  and  Inver- 
ness. The  Court  must  remain  at  each  place  not  less  than 
three  days ;  and  no  business  begun  at  any  of  the  places  must 
be  left  unfinished.  There  are  two  circuits  in  the  year  ;  one  in 
spring,  which  must  be  held  between  the  12th  March  and  the 
12th  of  May,  and  another  in  harvest.  One  judge  may  pro- 
ceed to  business  in  absence  of  bis  colleague  ;  and,  when  neccs* 
sary,  the  Circuit  Court  may  certify  a  case  commenced  before  it, 
to  the  whole  Court  of  Justiciary  for  consideration.  See  Hum, 
vol.  ii.  p.  20,  tt  scq. 

With  regard  to  presentments  and  informations  in  order  for 
trial  before  the  Circuit  Courts,  it  is  enacted,  by  8  Anne,  c.  16, 
that  the  sheriffs,  magistrates  of  burghs,  justices  of  the  peace, 
and  other  inferior  judges,  shall  hold  courts  at  their  usual 
places  of  sitting,  on  the  22d  February  and  £2d  July  yearly, 
to  receive  information  of  matters  criminal  to  be  tried  at  the 
ensuing  circuit,  and  to  transmit  written  abstracts  of  the  accu- 
sation? offered  before  then\,  and  the  evidence  by  which  they 
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are  supported,  to  the  Lord  Justice-Clcrl-  and  his  deputies,  for- 
ty days  at  least  before  the  sittings  of  the  respective  Circuit 
Courts,  so  that  indictments  may  be  raised  in  due  time.  In 
practice,  however,  this  duty  has  devolved  on  the  sheriff,  who  is 
bound  to  make  immediate  inquiry  into  the  circum stances  of 
every  crime  committed  within  his  sheriffdom,  as  soon  as  his 
fiscal,  or  the  injured  party,  shall  lay  a  complaint  before  him, 
bo  that  in  general  the  offender  is  in  custody  or  under  bai3t  and 
the  precognition  duly  transmitted  to  the  Lord  Advocate,  be- 
fore the  days  mentioned  in  the  statute  ;  Ilumc,  Vd*l  ii.  p. 

The  jurisdiction  Act  (£0  Geo,  II,  c.  4£)  allows  an  appeal  to 
ho  taken  to  the  Circuit  Court  of  Justiciary,  ls/t  In  criminal 
cases,  against  the  judgment  of  an  inferior  judge  inferring  nei- 
ther death  nor  demembration;  and,  In  civil  causes,  where 
the  subject  docs  not  exceed  L.1&  sterling  (now  extended  to 
L.&5  sterling  by  54  Geo,  III.  c.  GT,  §  -"J).  These  appeals 
must  be  lodged  with  the  clerk  of  the  inferior  court  within  ten 
days  after  the  judgment  has  been  pronounced ;  and  the  ad- 
verse party,  or  his  agent,  and  the  inferior  judge  himself  (where 
the  appeal  contains  any  conclusion  against  him),  must  be  serv- 
ed with  a  copy  of  the  appeal  fifteen  days  at  least  before  the 
sitting  of  the  Circuit  Court.  But  no  such  appeal  is  competent, 
except  against  a  final  decree  of  the  inferior  court.  The  Cir- 
cuit Judges  must  proceed  in  these  causes  summarily,  and  their 
decision  is  declared  final.  In  eases  of  difficulty,  however,  they 
may  report  their  proceedings  to  the  Court  of  Session  or  of 
Justiciary,  as  the  cause  appealed  happens  to  be  civil  or  crimi- 
nal ;  Ersh.  B.  i.  tit-  3-  §  28.  See  Mr  Ivory  s  edlL  notes  61 
and  62.    See  also  Ilitmc,  vol.  ii,  p.  4f)7. 

The  Jury  Court  also  may  hold  sittings  twice  a  year  if  ne* 
cessary,  at  the  different  circuit  towns  where  the  Circuit  Court 
of  Justiciary  meets,  twenty -one  days  notice  of  such  sittings  be- 
ing given  by  intimation  on  the  walls  of  the  Outer  Parliament 
House,  and  in  the  lobby  of  the  Court  of  Exchequer,  and  a\*o 
rm  the  door  of  the  court-house  of  the  circuit  town,  and  thr; 
door  of  the  sheriff  *f  court  in  the  other  county  towns,  of  the  ett* 
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cuit;  55  Geo.  III.  c,  42.  §  15.— Act  of  Sederunt,  9th  D«- 
comber  1815,  g  7.— .59  Geo.  111.  c.  [55,  § 

CIRCUMDUCTION  of  tiik  TERM,  is  the  intoned  of 
a  judge,  declaring  the  time  elapsed  for  lending  a  proof,  and  pre* 
eluding  the  party  from  bringing  forward  any  fartlwx  evidence ; 
Er»k.  IS.  iv.  tit.  ii.  §  32. 

CIRCUMSTANTIATE  PROOF,  is  a  proof  of  circunu 
stances  and  presumptions  all  tending  to  infer  a  certain  fact 
meant  to  be  proved.  This  mode  of  proof  is  resorted  to  where 
direct  proof  cannot  be  obtained ;  Ersk.  B*  iv.  tit.  2*  §  34. 

C 1 1 U; UM  V EN 'IT  ON ,  deceit,  or  delusion.  All  bargains, 
iu  which  an  intention  to  take  undue  advantage  by  either  of 
the  parties,  is  apparent,  may  be  set  aside  on  the  ground  of  dole 
or  extortion,  without  proving  any  special  circumstance  of  fraud 
or  circumvention.  But  it  is  not  enough  that  the  deed  chal- 
lenged be  merely  hurtful  and  irrational  ;  for,  unless  it  be  evi- 
dently oppressive,  it  is  not  reducible  without  an  actual  proof  of 
dole,  even  although  the  grantcr  of  it  be  of  a  facile  temper,  if 
lie  be  not  absolutely  an  idiot.  If,  however,  there  be  lesion  fa 
the  deed  and  facility  in  the  grantcr,  the  most  Blender  tircttJD- 
stances  of  fraud  or  circumvention  will  be  sufficient  to  set  it 
«side ;  Ersk:  B.  iv.  tiL  1,  §  27. 

CITATION  is  the  calling  of  a  party  in  an  action*  It  is 
done  by  an  officer  of  court,  or  by  a  messenger  at  arms,  under  % 
proper  warrant.  Citations  in  the  Court  of  Session  are  given  by 
messengers  at  arms,  under  authority  of  summonses  passing  the 
King's  signet,  or  under  warrants  given  by  the  Court,  on  peti- 
tions and  complaints  ^  and  in  inferior  courts  the  citations  arc 
generally  given  by  the  officers  of  court,  on  warrants  issuing 
from  their  respective  courts.  In  the  ordinary  case,  the  citatiiui 
must  be  given,  and  an  execution  returned  agreeably  to  the  rules 
laid  down  for  regulating  charges.  See  Charge  on  Letter*  of 
Homing. 

l'arties  may  also  be  cited  edictally,  that  is,  by  a  citation 
published  at  the  market  cross  of  Edinburgh,  and  the  pier  and 
shore  of  Leith.  This  form  of  citation  is  necessary  where  the 
jwty  cited,  idtbough  amenable  to  the  courts  of  this  country,. 
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is  resident  out  of  Scotland.  A  foreigner  having  a  landed  c  tate 
in  Scotland,  may  lie  cited  in  this  manner  in  any  nation  rehit'iit; 
to  such  estate ;  hut  the  Court  of  Session,  as  being  the  com- 
muffte  Jbrtm  of  all  who  reside  abroad,  is  the  only  court  to 
v-hich  he  ran  be  competently  cited,  k  seems  to  be  doubtful 
whether  a  native  Scotchman  having  no  property  in  Seothi:ul 
#nn  be  cited  cdictally  ration*  origin  Li.  The  cases  in  which 
the  question  has  been  raised  have  been  in  general  attended 
with  specialties,  and,  upon  the  whole,  the  conclusion  drawn 
from  the  authorities  on  the  point  is  rather  unfavourable  to 
such  a  citation,  where  it  proceeds  on  nativity  alone  :  See 
JCrsk:  R  i.  tit.  S,  $  IH  ami  19,  Mr  Ivonj* 'edit,  AWe  2H. 
Karnes*  Stut.  Law  abridged,,  Jpp.  Note  7.  See  also  Jur'mlh* 
tion.^lortigncr.  thlictal  citation  is  necessary  in  several 
other  instances;  thus*  when  a  minor  is  called  as  a  defender* 
his  tutors  and  curators  are  cited,  not  by  name,  hut  edictallv  at 
the  market  cross  of  the  head  burgh  of  the  county  where  the 
minor  resides  (JCrsk\  B.  iv.  tit  1,  §  8) ;  and  in  the  case  of 
choosing  curators,  there  must  be  a  similar  cdictal  citation  of 
til  having  interest ;  1555,  c.  35. 

CitatUm  on  a  nferenrc  to  Oath  of  Party. — Where  a  party 
is  cited  upon  a  reference  of  the  matter  in  dispute  to  his  oath, 
under  certification  that,  if  lie  do  not  appear  and  depone,  he 
j? hall  be  held  as  confessed,  he  must  be  cited  cither  personally 
by  a  messenger,  or  apud  aeta,  that  is.  the  day  of  appearance 
must  have  been  notified  to  him  in  court  by  the  judge.  But  if 
the  party  be  furth  of  Scotland,  or  have  no  fixed  or  known  re- 
sidence, an  edict al  citation  will  be  sufficient ;  Ersk.  B.  iv.  tit. 
%  §17. 

Citation  for  interrupting  prescription. — The  currency*  of 
either  the  positive  or  the  negative  prescription  may  be  inter- 
rupted by  a  citation  in  a  process.  Thn-,  the  positive  prescrip- 
tion may  be  interrupted  by  a  citation  in  a  process  at  the  in- 
stance of  the  party,  in  right  of  the  property,  against  the  person 
in  possession,  for  recovery*  of  possession  ;  or  the  negative  pre- 
scription may  be  interrupted  by  a  citation  in  a  process  at  the 
i.-r"..iiuir'<  irvstiinee  against  the  debtor  for  iv.vixi  .w  the  de^ 
O  2 


By  1669,  e  10,  all  citations  for  interrupting  prescription  aii* 
directed  to  be  executed  by  messengers  at  arms  against  the  de- 
fenders personally,  or  at  their  duelling  places,  and  at  the  pa- 
rish church,  during,  or  immediately  after  divine  service;  or  if 
the  defenders  be  furth  of  Scotland,  then  at  the  market  cross 
of  Edinburgh,  and  pier  and  shore  of  Leith,  upon  60  days  $ 
but,  in  practice,  this  rule  is  disregarded.  The  same  Ma- 
ture enact??,  that  all  citations  used  for  interrupting  pre* 
scription,  whether  in  real  or  personal  rights,  shall  be  renewed 
every  seven  years,  otherwise  to  prescribe,  unless  the  parties  be 
minors,  in  which  case  the  act  is  not  to  extend  to  them  during 
the  years  of  their  minority.  As  this  statute  is  limited  to  rite- 
Hon*,  if  it  should  happen  that  the  citation  is  followed  by  the 
appearance  of  the  parties  in  court,  or  any  other  judicial  stcp^ 
it  is  no  longer  to  be  accounted  a  hare  citation,  hut  becomes  a 
depending  action,  which  will  subsist  for  40  years  without  being 
renewed,  unless  it  be  an  action  limited  by  statute  to  a  shorter 
period,  t.  g.  an  action  on  arrestment,  which  prescribes  in  five 
years.  For  the  security  of  purchasers  and  other  singular  suc- 
cessors, the  act  1696,  c.  19*  ordains  that  all  summonses  used 
for  interrupting  the  prescription  of  real  rights  shall  pass  upon 
ft  hill  under  the  signet,  and  specify  all  the  grounds  on  which 
they  proceed,  and  that  the  summons  and  execution  shall  be  re- 
gistered within  60  days  in  a  particular  register  to  be  kept  at 
Edinburgh  for  the  purpose  ;  otherwise  that  they  shall  he  of  nt> 
effect  in  interrupting  prescription  against  singular  successors. 
See  Er&fc.  B.  iv*  tit,  7,  §  3$,  et  scq.  The  septennial  limita- 
tion of  cautionary  obligations  not  being  properly  of  the  nature 
Off  a  prescription,  cannot  be  interrupted  by  mere  citation  in  an 
action  ;  Belts  Com.  vol.  i.  p.  274,  4th  edit. 

CIVIL  LAW,  from  Civita-s,  is,  properly  speaking,  the  la* 
of  a  state.  In  this  sense  it  is  synonimous  with  positive  or  mu- 
nicipal law.  But  the  term  Civil  Law  is  generally  applied  to 
the  Roman  law.  The  Roman  law  consists  of  the  Pandects* 
and  an  abridgement  thereof  called  the  Institute  \  and  of  the 
Code,  containing  the  constitutions  of  the  Emperors  from  Adria» 
f  e  Justinian ;  and  the  Novels,  consisting  of  the  later  constitfc- 
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lions  of  the  Emperors.  This  law,  which  was  the  law  at  one 
time  of  all  Europe,  has  materially  influenced  the  jurisprudence 
of  this  as  well  a*  of  every  other  European  state.  Hut,  besides 
this  general  influence  or*  what  may  be  termed  the  common  or 
traditionary  law  of  those  countries,  the  Roman  law  is  directly 
recti)  V*A  as  legal  authority  in  all  of  them  to  a  certain  extent  at 
least  In  this  country,  the  establishment  of  the  Court  of  Ses- 
sion, and  the  bias  towards  the  civil  law  which  the  judges  of 
that  court  (who  were  principally  ecclesiastics)  had  received, 
produced  a  very  remarkable  effect  on  the  municipal  law  ot* 
Scotland.  From  that  time,  our  ancient  common  law  gave  place 
to  the  civil  law,  except  in  those  cases  where  the  principles  of 
feudality  were  opposed  to  it.  But,  gradually,  the  statutary 
Jaw,  the  feudal  law,  the  mercantile  law,  and  the  principles  recog- 
nised and  established  by  the  decisions  of  the  Court  of  Session* 
have  formed  a  system  of  wise  and  equitable  rules,  which  leave 
to  the  civil  or  Roman  law  nothing  more  of  its  former  influence 
than  what  naturally  and  necessarily  arises  from  the  equity  of 
its  principles,  and  the  force  of  the  reasoning  on  which  its  de- 
cisions are  established. 

CLAIM.  To  claim  is  used  synonimously  with  to  demand 
what  is  due.  Where  a  proprietor  insists  for  what  belongs  to 
him  against  the  person  withholding  it,  he  is  said  to  make  & 
claim.  But  the  term  has  also  a  teehnical  meaning  in  Scots 
law  as  applicable  to  the  claim  in  a  service, — the  claim  of  enrol- 
went, — or  the  claim  by  a  creditor  on  a  bankrupt  estate. 

Claim  in  a  service,  is  the  petition  addressed  by  the  heir  to> 
she  inquest,  in  which  he  states  his  relationship  to  the  deceased, 
and  prays  to  be  served  heir  to  him,  either  in  genera!  or  in 
special,  or  of  provision,  as  the  case  may  happen.  In  the  ge-. 
neral  service,  the  claim  states  simply  that  the  heir  ia  nearest  and 
lawful  heir  in  general  to  the  deceased.  In  the  special  service 
the  claim  enumerates  the  hinds  in  which  the  ancestor  died  in- 
feft,  with  the  particular  tenure  by  which  they  are  held, — the 
new  and  old  extent,  tu\ ;  and  states  the  claimant  to  he  heir  to 
zhe  deceased  in  these  lands,  and  prays  the  jury  to  find  so.  The 
claim  in  the  service  of  an  heir  pfuio  vision  of  c,ourfie?  specifics  Xbq 
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particular  deed  containing  the  destination  under  which  the  claiiftj 
ant  prays  to  be  served  heir,  See  farms  of  these  claims,  JnrvL 
AVy.  -.v,  vol.  L  p.  337,  ei  teqi    Sec  also  Service  of  an  Htur. 

{ 'la:m  trf"  enrolment  a*  a  freeholder ,  in  the  application  made 
to  ihe  freeholders  of  a  county  by  a  person  who  wishes  to  W 
pn  upon  the  roll,  Thin  claim  is  addressed  to  the  freeholder* 
as;  cmbied  at  the  tufa  ting  at  which  the  claim  is  made.  It  states 
the  names  of  the  lands,  the  titles  thereto,  and  their  dates,  with 
the  old  extent  or  valuation  on  which  the  claimant  desire*  to  be 
enrolled,  and  requires  the  freeholders  to  admit  him,  aa  being 
duly  qualified.  J  $  ^  fere  a  freeholder  can  present  such  a  claim, 
he  mo st  have  h:  en  vcar  and  day  inieft ;  and  the  only  meetings 
at  which  enrolment-,  cm  be  made,  are  the  Michaelmas  head 
court,  and  the  meetiw*  for  election  of  a  member  of  Parliament* 
In  order  to  entitle  the  claimant  to  he  enrolled  at  the  Michael- 
mas head  court,  his  claim  must  be  lodged  with  the  sheriftlclerk, 
at  least  two  calendar  months  before  the  meeting*  But,  at  the 
meeting  for  election,  the  production  of  the  claim  and  titles  men- 
tioned in  it,  on  the  very  day  of  the  meeting,  is  sufficient; 
Wight  on  Electrons^  B«  iii.  c  1.  and  App.  (>f  Caws}  p.  13-  (-See 
Hkction  Laws  )< 

Claim  on  a  bankrupt  FJt!titrt—By  54  Geo.  J TI.  c,  157,  it  is 
enacted,  that  a  creditor  claiming  to  lie  ranked  on  a  scqu  est  rat- 
ed estate,  must  describe  distinctly  the  ground  of  his  debt,  and 
n ''company  his  claim  with  an  oath  of  verity,  which  f-'.dl 
specify  every  security  which  the  claimant  holds  lor  \\tv  debt, 
whether  over  the  estate  of  the  bankrupt  or  otherwise.  It  is  suf- 
ficient to  describe  the  debt  in  the  oath  of  verity,  by  icferencs 
to  an  accompany ing  account ;  and  in  order  to  entitle  the  ck;m- 
put  to  draw  any  dividend)  It il  necessary  for  him  to  lodge  with 
tin  trustee  the  whole  grounds  or  vouchers  of  his  debt. 
B$K%  Com.  voh  &  p.  372,  el  srq.  4th  Edit. 

CLANDESTINE  MA  It  It  I  A(i  E,  U  a  marriage  contort 
ed  without  the  due  observance  of  the  ceremonies  which  the  la* 
has  prescribed,  viz.  the  regular  proclamation  of  hami.-;*  and  I  lit 
nuptial  benediction  pronoun  ml  by  a  clergyman  proper)  c  qua* 
lified.    ily  the  law  of  Scotland,  clandestine  marriages  urc  ft* 
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%alid  and  effectual  as  regular  marriage's,  but  the  parties,  eelc- 
brator,  and  witnesses,  are  liable  to  certain  penalties  Ry  1661, 
c.  the  parties  arc  liable  to  imprisonment  far  three  months, 
and  to  certain  fines  according  to  their  rank.  The  act  ltiT'i, 
C.  I),  also  provides  a  forfeiture  of  the  legal  right-;  of  ju*-  utariti 
and  jus  rvikttv ;  but  this  act  seems  to  fall  under  the  general 
repealing  statute,  1G90,  c  Sff.  The  witnesses  to  such  irregu- 
lar marriages  are  liable,  by  1698,  e.  G,  to  a  fine  of  L.I00  Scot* 
each.  The  celebratur,  by  16t!l,  e.  S  I,  is  punishable  with  b*- 
rrishtnent  from  Scotland*  und;r  pain  of  death,  in  case  of  his  re- 
turn ;  and,  by  16i)#,  e,  ft,  which  ratifies  the  farmer  act,  he  is 
liable  u  to  such  pecuniary  or  corporal  pain  as  the  Lords  of  the 
'*  Privy  Council  shall  think  lit  to  inflict.11  But  this  discre- 
tionary power  has  never  been  exercised  by  the  Court  of  Justi- 
ciary. The  cclcbrator  incurs  the  penalties  of  the  statutes, 
if  he  be  not  a  regularly  ordained  clergyman  of  the  Church  of 
Scotland,  or  an  Episcopalian  clergyman  admitted  to  orders  by 
an  English  or  Irish  Bishop,  or  if  he  has  omitted  to  produce 
and  record  his  orders,  or  to  take  the  oaths  to  Government  as  re- 
quired bv  10  Anne,  c,  7,  and  19  Geo.  II.  c.  34.  A  Catholic 
J'riest  is  liable  to  the  penalties  if  he  celebrate  a  marriage.  The 
celcbrator,  although  a  regular  clergyman,  also  incurs  the  penal- 
ties, if  banns  have  not  been  duly  proclaimed.  It  is  proper  to  ob- 
serve, however,  that  a  magistrate  before  whom  tin:  parties  appear 
to  declare  themselves  married  persons,  so  as  to  complete  the  civif 
contract,  is  not  to  be  considered  as  a  celebrate*  in  the  sense,  of 
the  statutes,  unless  he  takes  upon  him  to  pronounce  the  mip~ 
tial  benediction  ;  the  statutes  having  in  view  merely  the  reli- 
gious part  of  the  ceremony.  In  prosecutions  before  the  civil 
judge  for  the  recovery  of  penalties,  the  procurator  for  tha 
church  is  made  joint  prosecutor  along  with  the  Lord  Advocate, 
~By  the  7  Anne,  c,  G,  the  right  of  notion  is  limited  to  two- 
months  after  the  transgression  ;  hut  it  is  doubtful  whether  thi* 
limitation  relates  to  any  thing  but  the  pecuniary  fines,  and,  at 
any  rate,  it  is  for  the  benefit  only  of  clergy  of  the  Episcopal 
communion.    See  Httme,  vcl  i.  p.        $1  wq.    See  also  M*r- 
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CLALIK  CONSTAT,  Pra*;/?/  o/;  is  i  deed  executed  by  * 
subject  superior,  Tot  the  purpose  of  completing  the  title  of  bit 
vybfaiil'h  heir  to  the  lauds  held  by  the  deceased  vassal,  under 
the  Ranter  of  the  precept.  The  deed  is  addressed  to  the  su- 
per ii iff  b^iiics  in  that  part,  whose  names  are  left  blank,  t% 
tlut  tlu;  oilL'c  of  bailie  may  be  exercised  by  any  one  ;  it  then 
pets  forth,  that,  from  documents  &hown  to  him,  the  superior  is 
,sitis  !u  il  that  his  late  \ usual  died  infeft  in  the  lands,  which  are 
described,  and  thut  the  heir  in  whose  favour  the  precept  is 
prated  is  the  nearest  and  lawful  heir  of  the  deceased :  the 
holding  and  reddendo  are  then  mentioned,  and  the  deed  con- 
dudes  w  ith  a  precept  of  sasinc,  directing  infeft ment  to  be  given 
to  the  heir  in  the  usual  form,  "Where  the  investiture  of  the 
lands  contains  a  destination  in  favour  of  heirs*  different  iron 
heirs  general,  the  precept  ought  to  be  granted  to  the  heir,  in 
his  proper  character,  for,  although  a  reference  to  the  particu- 
lar investiture,  with  o  general  description  of  the  heir  as  nearest 
and  lawful  heir  to  the  ancestor  in  the  lands  described,  may  be 
cons  trued  to  mean  the  precise  character  of  heir  called  by  the 
ct  est  in  at  i  on,  vet  it  is  better  to  avoid  a  question  of  construction, 
by  describing  the  heir  with  the  same  accuracy  which  would  be 
required  in  a  semce. 

'J' he  precept  of  dare  tcfiuiat  may  proceed  on  any  evidence^ 
whether  judicial  or  not,  which  ^islk-s  the  superior  that  the 
person  claiming  the  entry  is  heir  of  the  last  vassal.  Where, 
however,  extrajudicial  evidence  to  the  satisfaction  of  the  supe- 
rior cannot  be  obtained,  a  service  of  the  heir  in  the  proper  cha- 
racter must  he  produced,  before  tlu;  superior  can  be  required 
to  grant  the  preeept.  Where  the  title  is  at  all  doubtful,  it  i* 
for  the  advantage  of  the  heir  to  have  a  service,  fur,  although  ,n 
precept  of  clan  constat  and  Iufeftment  lbrni  a  good  title  of 
prescription,  yet  the  title  thus  completed  may  be  challenged  at 
any  time  within  the  period  of  the  long  prescription  of  forty 
years ;  whereas  a  special  serviec  cannot  be  challenged  after 
the  lapse  of  520  years,  and*  of  course,  a  precept  of  chart  constat) 
*hen  proceeding  on  a  service,  has  the  benefit  of  this  bhortd 
prescription, 
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The  superior's  title  to  grant  a  precept  of  dare  constat  is  lit 
inited  by  the  terms  of  the  investiture*  He  can  renew  the 
right  in  the  person  of  the  heir  tailed  to  the  succession  by  the 
investiture,  or,  where  there  is  no  special  destination,  he  may 
give  an  entry  in  this  form  to  the  heir-at-law.  But  he  cannot 
give  it  to  a  general  disponce,  nor  even  to  the  heir  of  investi- 
ture in  liferent,  and  to  his  son  in  fee.  In  order  to  authorize 
any  such  variation  the  heir  must  first  complete  his  own  title, 
after  which,  of  course,  if  the  destination  does  not  prevent  him, 
he  may  transmit  the  property  in  any  lino  he  thinks  proper. 
It  follows,  from  the  nature  of  the  precept  of  dare  constat*  that 
the  heir  cannot  assign  the  unexecuted  precept  of  sasine  con- 
tained in  it,  so  as  to  be  the  warrant  of  infeftmeut  in  favour  of 
any  other  person  than  himself.  Precepts  of  dare  constat  am 
also  excepted  from  the  act  1693,  c*  55,  so  that  they  become 
void  by  the  death  of  the  gianters  or  receivers.  Sec  Precept 
of  Saaim, 

The  heir,  by  taking  iufeftment  on  the  precept  of  dare  con* 
xfetfy  becomes  liable  jjasfk?  fbr  his  ancestor  s  debts,  and,  at 
the  same  time,  he  acquires  an  ^tive  title  as  to  the  subject, 
contained  in  the  precept,  in  questions  with  the  superior,  but  it 
gives  no  active  title  as  to  any  other  subjects  belonging  to  the 
deceased*  Mr  Lrskine  seems  to  think  that,  upon  principle, 
this  mode  of  entry  by  private  consent  ought  to  have  conferred 
no  active  title  whatsoever;  Erdc,  JJ*  iii,  tit.  8,  §  71. 

An  entry  by  precept  of  dare  constat  can  be  given  only 
where  the  last  proprietor  stood  publicly  hilcft  ;  but  wlicre  the 
infeftment  of  the  ancestor  was  base,  a  charter  of  confirmation 
and  precept  of  elate  constat  may  be  combined  in  the  same 
deed,  the  superior,  in  the  first  place,  confirming  the  ancestor^ 
lja.ie  infeftment*  and  cloying  the  deed  by  a  precept  of  dare 
ipnstnl  tbr  infefting  his  heir.    See  Cottjirmut'ion. 

CLAUSE  otf  a  DEED,  is  one  of  the  sub-divisions  of  a 
tU  ed.  The  ordinary  clauses  inserted  in  deeds  are  expressed 
according  to  certain  technical  forma  which  have  been  sane* 
lioned  by  practice,  and  the  legal  import  and  eifect  of  many  of 
nhicb  have  been  settled  by  adjudged  cases  i  *o  that  it  is  at  all 
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times  unsafe  to  vary  the  usual  form  of  expression  of  sutfe 

clauses*  See  Dixpusitive  Clause^  Testing  Clause* 
CLAUSE  of  REGISTRATION,  see  Registration, 
CLAUSE  of  WARRANDICE,  «ee  Warrandice, 
CLAUSE  of  PRE-EMPTION,  is  a  clause  sometime 
inserted  in  a  feu-right .  stipulating,  that,  if  the  vassal  shall  b« 
in^ined  to  eh>!1  the  lands,  he  shall  give  the  superior  theursr 
toiler,  or  that  the  superior  shall  have  the  lands  at  a  certain 
yrire  fixed  In  the  cl.:.u"c«  It  is  settled  th:it  n  rhuso  of  fhi* 
liud  i«  not  struck  at  by  the  act  20  Geo,  II.  c.  50,  hy  which 
clauses  (k  nm  tiiienando  arc  prohibited ;  hut  Mr  Erskine  holds 
that,  without  &  clause  of  irritancy,  the  clause  of  prescription 
irill  be  unavailing  against  singular  successors.  This,  hnw- 
*ver3  doet  not  seem  to  bs  quite  settled.  (See  Ersk*  B.  if. 
tit,  o,  §  518,  and  BclPt  Cwn.  vol  i.  p.  *i7,  4th  edit.)  At  any 
rate,  it  is  clear  that  a  clause  of  pre-emption  can  have  no  ope- 
i'Ution  against  singular  successors  unless  it  appear  in  the  sa- 
srtne  *  BvWs  Com,  ib. 

CLAUSE  DE  NON  A  LIE  NANDO,  This  v,as  a  clause 
formerly  in  use  to  be  inserts!  in  feu-rights,  by  which  the  vas- 
wrtl  ir as  Liken  bound  not  to  alienate  the  feu  without  the  sttp& 
ttot\  consent.  But,  by  the  statute  SO  Geo.  II.  c  50,  §  10, 
all  such  clauses,  restraining  the  power  of  alienation,  are  prohi- 
bited and  declared  of  no  force,  even  pi  though  inserted  in  deeds 
Jfrcfore  the  date  of  the  statute,  the  Court  of  Session  being  cm. 
powered  to  modify  ha  additional  flu-duty  to  those  superiors 
who  suffer  by  the  retrospective  operation  of  the  statute ;  end, 
by  Act  of  Sederunt  10th  March  1756,  the  indemnification  is 
fixed  at  a  feu  duty  equal  to  a  fourth  of  one  per  cent,  of  the 
valued  rent  of  the  lands,  where  the  lands  arc  valued,  and, 
where  the  lands  are  not  valued,  a  sixth  part  of  one  per  cent, 
of  the  real  rent;  AW..  II  ii.  tit.  5,  §  l2H.  It  is  settled  that 
a  clause  of  prescription  does  not  fall  under  the  statute.  See 
Clause  &f  PIT-  enijjtiuti . 

CLAUSE  OF  DEVOLUTION.  A  clause  of  devolution 
juay  be  defined  generally  to  be  a  clause  devolving  sonic  office, 
^bligtttiun,  or  duty,  on  it  party  iu  a  certain  event,  c.  #\  on  thii 
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i  tilure  of  another  to  perform*  It  ia  unnecessary  to  specify 
the  various  deeds  in  which  such  a  clause  may  occur,  "Hy 
much  the  most  important  instance  of  it,  however,  in  our  prac- 
tice, is  to  be  found  in  the  articles  of  roup  iu  a  judicial  pale,  in 
which  a  clause  is  inserted,  binding  the  highest  offerer  to  find 
caution  for  the  price  within  i30  days,  and,  on  his  failure  to  do 
so,  devolving  the  purchase  on  the  next  highest  offeror,  under  a 
feimilar  obligation,  and  so  on  downwards ;  intimation  of  the 
devolution  being  made  within  ten  days  of  the  offerers  failure 
to  find  caution,  and  the  offerer  so  failing  L  trig  bound  to  make 
good  the  deference  between  his  offer  and  the  offer  taken.  This 
clause,  which  has  been  introduced  solely  for  the  benefit  of  the 
exposers,  is  attended  with  evident  hardship  to  the  bidders  at  a 
rale;  for  even  the  second  highest  may  he  kept  in  a  state  of 
suspense  for  forty  days  3fter  the  sale,  and  the  remaining  bid- 
ders for  a  much  longer  time.  In  construing  tlic  clause,  it 
seems  to  be  understood,  1a/.  That,  on  the  failure  of  the  high- 
est offerer  to  find  caution,  it  is  optional  to  the  exposers  either 
to  re-expose  the  lands,  or  to  claim  against  the  second  offerer, 
although  the  soundness  of  this  construction  has  been  doubted. 
f2(/,  That)  where  the  expoaers,  on  tTu  highlit  oflerers  failure- 
to  find  caution,  have  made  their  election  to  abide  by  the  sale, 
without  re-exposing,  and  have  made  a  demand  upon  the  se- 
cond offerer,  the  second  offerer  has  full  right  to  the  purchase, 
and  cannot  bo  deprived  of  it  by  any  subsequent  attempt  on  the 
pan  of  the  highest  offerer  to  implement  his  bargain.  It  is 

lift*  settled  that  the  expose**!  claim  against  the  highest  offerer 
for  the  ill  "hence  between  th  e  amount  of  the  first  and  secontl 
offer,  is  not  of  the  nature  of  a  penalty,  but  properly  a  debt  aris- 
ing ncc  contractu.    Bdfs  Com.  vol  Yi.  p,  318,  4th  edit. 

CLAUSE  OF  RETURN,  is  a  clause  by  which  the  gran- 
tor of  aright  makes  a  particular  destination  <*f  it,  and  provides 
that,  in  a  certain  event,  it  shall  return  to  himself.  A  clause 
of  this  kind,  where  u< A  protected  by  prohibitory,  or  by  irritant 
and  resolutive  clause*'.  Las  been  held  to  be  of  the  nature  of  a 
tinrplg  substitution,  which  may  Inj  defeated  by  the  gratuitous 
AC}  of  the  grantee  or  any  of  die  MibstUutc*,    A  distinction^ 
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however,  lias  been  attempted  to  be  drawn  between  a  substfto. 

tion  and  a  clause  of  return,  the  former  of  which,  it  is  sgi<^ 
vests  the  right  absolutely  in  the  dispones,  subject  to  his  pow« 
of  disposal,  whereas  a  clause  of  return  creates  a  cotuUtional 
right,  which  is  not  defeasahle,  at  least  by  any  gratuitous  act, 
on  the  pan  of  the  disponec  or  substitutes.  But  this  distinction 
has  in  it  been  sanctioned  to  the  full  extent,  although  it  seems 
to  be-  beJd  that,  where  such  a  clause  occurs  in  a  gratuitoiu 
deed  in  favour  of  a  stranger,  or  in  a  bond  of  provision  by  a 
father  in  favour  of  his  children,  or  in  any  other  deed  imjwrU 
ing  a  donation,  it  is  considered  as  a  condition  of  the  grant  not 
tkfcasable  gratuitously.  Where,  however,  the  clause  oecun 
'in  a  destination  in  favour  of  the  grantees  heir  aliotjui  swm* 
surus,  or  in  a  deed  granted  for  an  onerous  enise,  it  in  settled 
that  it  is  to  be  regarded  a&  nothing  more  than  a  simple  sutetU 
tution,  which  may  be  defeated  by  the  grantee,  or  any  of  th* 
substitutes,  at  pleasure,  In  no  circumstances  will  a  simple 
clause  of  return  be  effectual  against  onerous  deeds  or  the  dili- 
gence of  creditors.  See  Ersk.  B.  iii.  tit-  8,  1>j.  Duke-  p| 
Hamilton  against  Dcnglas,  Dth  December  17(&,  Fac>  Coli 
Mor.  p.  43 j 6,  and  JJor.  Diet,  title  Fiar  Absolute,  Limitttk 
See  also  Substitution^  Prohibition*. 

CLAUSES  Hill  IT  ANT  asd  RESOLUTIVE.  The£ 
two  clauses  have  been  devised  for  limiting  the  right  of  an  ab- 
solute proprietor,  and  making  effectual  the  conditions  imposed 
on  him,  which,  otherwise,  would  infer  no  more  than  a  personal 
obligation,  hidilciiud  against  creditors  or  singular  successors. 
By  t]ie  irritant  clause,  the  deeds  done  by  the  proprietor,  con* 
tiary  to  the  conditions  of  the  right,  are  declared  to  be  void  and 
pill]  !  and,  by  the  resolutive  clause,  the  right  of  the  persoa 
contravening  is  resoh  ed  and  extinguished.  It  is  the  union  of 
the  two  clause*  which  accomplishes  what  neither  of  them  singly 
can  attain  ;  and  by  which,  iu  practice,  the  conditions  of  an 
iu  rinthlr  right  (whether  an  entail  or  other  conveyance)  are 
rendered  real  and  effectual  against  the  singular  successors  and 
creditors  of  the  disponce,  as  well  as  against  himself  and  lus 
fceirs   Enk.  B-  iii.  tit,  3,  §  25.    See  lrntaMy*—£nt,all 
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CLERGY.  Before  the  Reformation,  the  clergy  of  Scotland 
Trerc  divided  into  regular  and  secular.  Tne  regular  clergy  had 
no  charge  of  any  congregation,  but  were  boxmd  to  close  rcw- 
dencc  in  their  monasteries ;  they  were  called  regular,  bccaur>c 
they  were  1  round  to  obey  certain  rules  :  These  were  the  monks, 
under  the  direction  of  the  abbots  or  priors  ;  which  order  of 
clergy  was  abolished  at  the  Reformation.  The  secular  clergy 
were  those  who  discharged  the  pastoral  office  over  a  certain 
district,  as  the  bishops,  presbyters,  and  deacons.  But  the  in- 
troduction of  prcsbytcrian  church  government  has  reduced  this 
order  to  presbyters  alone,  Er&k:  H.  i.  tit.  5.  §  3,  et  $cq.  For 
the  form  of  admission  of  a  clergyman  of  the  church  of  Scotlmu^ 
tee  Minister. — For  an  account  of  their  pro vision,  sec  TVtfftfo; 

CLERGY,  BENEFIT  OF,  see  Benefit  of  Clergy. 

CLEHK  OF  SESSION,  is  the  title  given  to  the  clerks 
of  the  Court  of  Session ;  there  are  six  principal  clerks,  six 
depute  clerks,  and  six  assistant  clerks  or  closet  keepers  as 
they  arc  sometimes  called.  The  principal  clerks  are  appointed 
by  the  King ;  and*  by  act  of  regulations  Kii)5,  to  qualify  thenv 
for  the  office,  they  must  he  cither  advocates  or  writers  to  the 
signet  of  three  years  standing;  their  appointment,  however,, 
disqualifies  them  for  practice  as  advocates  or  agents  before,  ths 
Court  of  Session  ;  1  and  2  Geo.  IV.  c,  38,  §  9.  Their  duty  i« 
to  attend  the  Judges  in  the  Inner-House,  and  uuder  their  direc- 
tion to  write  out  the  judgments  or  interlocutors,  or  other  orders 
pronounced  by  the  Omrt.  an d  to  keep  the  hooks  of  sederunt* 
Three  of  the  principal  clerks  attend  each  Division  of  the  Court. 
The  depute  clerks  officiate  in  the  Outer- House  be  fore  the  Lord* 
Ordinary,  whose  judgments  or  interlocutors  they  write  out.  Bjf 
50  Geo.  III.  c.  112,  §  ^6,  the  nomination  of  the  depute  clerks 
is  vested  in  the  six  principal  clerks  jointly,  the  senior  clerk 
having  a  easting  vote  in  case  of  equality,  Each  prineip 
clerk  and  each  depute  clerk  has  a  distinct  apartment,  or  closet 
as  it  is  called,  in  the  Register  Office,  in  which  he  keep?  fche 
processes  to  which  he  is  clerk.  The  duty  of  taking  charge  of 
the  Outer-House  processes,  of  transmitting  them  to  the  Judge* 
to  be  cooaidered.  and  of  attending  at  the  closets  of  the  depute 
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clerks  to  lend  out  the  processes  to  the  agents  far  the  parties  if 
discharged  by  the  sis  assistant  clerks  or  closet  keepers,  whoal. 
so  attend  in  the  Outer- House  while  the  Court  is  sitting*  and 
assist  the  depute  clerks  in  writing  out  the  interlocutors  of  the 
different  Lord.*  Ordinary,  The  principal  clerks  have  also  as. 
sistants  who  officiate  at  their  apartments  in  the  Register  Office, 
and  take  charge  nf  the  processes  depending  before  the  Inner- 
House;  and,  by  the  act  50  Geo,  III.  c,  112,  §  13,  the  duty  of 
preparing  the  extracts  of  the  decree?,  oi"  the  Cour:  was  entrust- 
ed to  the-  assistants  of  the  principal  clerks,  but,  by  1  and  2  Geo, 
IV.  c.  i3S,  §  IT,  that  part  of  the  50  Geo.  III.  is  rcj  staled,  ami 
all  such  extracts  directed  to  be  prepared  by  one  or  other  of 
four  extractors,  to  he  nominated  by  the  six  principal  clerks 
(Sec  E&tracfor).  The  principal  clerks  and  depute  clerks  of 
Session  are  entitled  to  no  fees,  but  have  fixed  salaries,  the  for- 
mer £1000  per  annum  each,  and  the  latter  £±00.  The  cms. 
luments  of  the  assistants  are  derived  from  small  fees  which  they 
exact  for  lending  out  and  receiving  back  processes,  for  lodging 
jpapers,  fcc. 

CLEHK  of  the  BILLS,  In  the  Bill-Chamber  there  are 
two  principal  and  two  depute  clerks,  whose  duty  it  is  to  pre- 
sent to  the  Lord  Ordinary  on  the  Bills,  all  bills  which  require 
to  be  laid  before  him,  and  to  write  out  the  interlocutors  there- 
on, and  to  manage  the  other  business  connected  with  the  Bill- 
Chamber.  By  act  of  Sederunt,  18th  February  1686,  the 
clerks  of  the  bills  are  made  liable  for  the  damage  arising 
either  from  the  accepting  of  an  insufficient  cautioner,  or  front 
refusing  a  >u  Indent  one ;  but,  by  the  aet  of  Sederunt  14th  .lunt 
1790,  this  aet  is  repealed,  and  it  is  declared,  that,  in  time 
coming,  the  clerks  of  the  bills  shall  be  responsible  for  the  doe 
performance  of  their  duty  in  k*  receiving  or  rejecting  caution- 

crs  according  to  the  rules  of  common  law  and  justice, 
tc  plicable  to  the  cases  that  may  hereafter  occur/* 

Formerly,  the  clerks  of  the  hills  had  also  to  present  to  the 
Lord  Ordinary  all  bills  for  summonses  or  diligences,  Sec.  but, 
by  5B  Geo,  III,  c  64,  §  IT,  the  fiat  of  the  clerk  of  the  bilN 
vjjieiatiny  for  the  time  if.  declared  to  he  a  sufficient  warrant  for 
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fmssing  such  bills.  (Sec  Bill-Chamber,)  The  "pnnelp al  clerks 
of  the  bills  arc  appointed  by  the  Kmp,  the  deputes  bv  tl  e  rTii 
principal  clerks  jointly,  and,  in  ca*e  of  difference,  the  Lord 
President  of  the  Court  of  Session  has  a  casting  vote.  The 
office  of  assistant  clerks  in  the  li ill-Chamber  U  now  abolished, 
and  the  principal  and  depute  clerks  appointed  to  discharge  the 
duties  of  their  respective  offices  personally;  50  Geo.  III.  e\ 
112,  §  45.  By  1  and  2  Geo.  IV.  c  38,  §  6,  it  is  enacted, 
that  hi  future  no  person  shall  be  capable  to  \tc  appointed  a 
principal  clerk  to  the  hills  except  a  principal  clerk  of  Sepsiorr, 
provided  that  the  two  principal  clerks  of  Session  v  v; •>  -'<•  ">  1  ■ 
appointed  clerks  of  the  bills  shall  not  lxdong  to  the  same  Divi- 
sion of  the  Court.  The  principal  clerks  of  Session  to  l>c  ap*. 
pointed  after  the  passing  of  this  act  arc  bound  to  accept  of  the 
office  of  principal  clerk  of  the  bills  when  appointed  to  it ;  and 
every  principal  clerk  of  Set*  ion,  being  also  a  principal  clerk  of 
the  bills,  is  to  have  an  additional  ^iLtry  of  J:ri(N),  but  no  other, 
emoluments.  The  salary  of  the  depute-clerks  of  the  bills  is 
fixed,  by  the  same  statute,  (§  8)  at  £&>Q,  with  no  other  emo- 
lument- 

CLERK  to  the  COURT  or  TEINDS.  There  is  orrtv 
principal  clerk  in  the  Teind  Court,  appointed  by  the  King* 
His  duty  id  to  attend  the  Court,  and  write  out,  under  its  direc- 
tion, the  whole  acts,  orders,  and  decrees-  In  order  to  entitle* 
a  person  to  be  appointed  principal  teind-clerk,  he  must  be  aft 
advocate  or  writer  to  the  signet  of  three  years  standing  j  ancf 
the  appointment  disqualifies  him  for  practice  before  the  Tciml 
Court ;  1  and  2  Geo.  IV.  c.  38,  §  £).  There  are  also  a  depute 
teind  clerk  and  an  extractor  for  that  Court,  appointed  by  the 
principal  clerk. 

CLERK  of  JUSTICIARY,  ifl  the  clerk  of  the  Court 
of  Justiciary.  There  are  a  principal  and  deputed  crk,  and 
an  assistant,  whose  duty  it  is  to  attend  the  sittings  of  the  Jus- 
ticiary Court  in  Edinburgh,  to  keep  the  books  of  adjournal* 
and  to  write  out  the  interlocutors  and  sentences  of  the  court, 
They  have  also  an  apartment  in  the  Register  OJiicc,  where  they 
vjaitfact  the  Urines*  connected  with  the  Justiciary  and  Circuit 
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Courts.  Besides  tlic  principal,  depute,  and  assistant  clerks  of 
Justiciar)',  there  are  three  circuit  clerks,  otic  of  whom  attends 
the  Judges  on  each  of  the  three  circuit*?,  as  clerk  of  court. 
The  principal  arid  depute  clerks  of  Justiciary,  and  the  circuit 
clerks,  arc  appointed  by  the  Lord  Justice-Clerk.  (See  Lard 
JuMki-Ckrk. ) 

CLERK  of  the  PEACE,  is  the  clerk  to  the  justices  of 
the  peace  for  the  county.  His  duty  is  to  attend  the  justice  of 
peace  court,  and  to  keep  the  books  of  record,  &c.  The  clerks 
of  the  peace  in  Scotland,  arc  appointed  by  the  Secretary  of 
State,  (168*5,  c,  16.— 1686,  c.  8& — 1090,  c.  and  the 
principal  clerk  of  the  county  appoints  the  depute  and  district 
clerks. 

CLERKS  of  thf.  JtJRY  COURT.  By  the  stat 
Geo.  III.  c,  12.  §  88,  it  is  provided  that  there  shall  be  three 
clerks  to  the  Jury  C  ourt.  They  are  appointed  by  the  King, 
and  must  be  either  advocates  or  writers  to  the  signet,  of  three 
years  standing.  The  Lord  Chief  Commissioner  is  also  empower- 
ed to  appoint  a  ckrk  during  his  pleasure,  who  shall  keep  the  rolls 
of  court,  and  perform  the  other  duties  connected  therewith  \ 
and,  by  the  59  Geo,  1IL  c,  35,  §  31,  power  is  given  to  the 
King  to  appoint  a  fourth  clerk  and  three  assistant  clerka  or 
closet-keepers.  There  arc  now  four  principal  clerks  and  two 
assistant  clerks  connected  with  this  court,  besides  the  Lord 
Chief  Commissioner's  clerk.  The  duty  of  the  principal  clerki 
is,  to  prepare  and  adjust  the  issues  with  the  counsel  acd  agent* 
for  the  parties,  and  to  make  the  preparations  necessary  for  trial ; 
«nd  one  at  least  of  the  principal  clerks  must  attend  each  sitting 
of  the  court.  There  arc  no  fees  exigible  by  the  clerks  of  the 
Jury  Court ;  the  principal  clerks  have  fixed  salaries  of  L,600, 
and  the  assistants  of  L.SJ00  per  annum, 

CLERKS  OF  COURT.  It  would  exceed  the  proper 
limits  of  this  work  to  enumerate  the  different  clerks  of  inferior 
courts.  Every  court  has  necessarily  a  clerk,  whose  duty  it  is 
to  write  out  the  judgments,  and  extract  the  decrees  of  the 
court.  In  like  manner,  each  roval  burgh  lias  a  clerk  chosen 
Vy  the  magistrate s.  who**-  fluty  it  is  to  keep  a  record  of  their 
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proceedings,  and  to  act  as  notary  in  giving  sasine  in  burgage 
property.    Sec  Sncnjf'-Chrk. 

CLERKS  to  tii  f.  SIGNET-    The  Clerks  to  the  Signet 

were  anciently  clerks  in  the  ollice  of  the  Secretary  <rf  State.  l>y 
whom  writs  passing  the  Kings  Signet  were  prepared.  \\  hen 
the  forms  of  the  judicial  procedure  in  this  country  were  chang- 
ed, in  consequence  of  the  introduction  of  clerical  judges  into 
the  administration  of  justice,  and  the  brieves  of  the  old  law, 
with  jury  trial,  fell  into  disuse,  the  Kings  Signet  was  open  to  the 
WTits  or  summonses  ordering  attendance  on  the  King  s  ( 'uurt,  or 
to  the  diligence  necessary  for  giving  elfect  to  its  decrees.  The 
new  writs,  which  in  this  manner  became  requisite,  were  pre- 
pared by  the  writers  to  the  signet;  in  consequence  of  which, 
their  numbers  must  have  considerably  increased  as  tlic  new 
system  of  writs  extended.  At  the  time  of  the  establishment 
of  the  College  of  Justice,  the  writers  to  the  signet  were  in 
the  exercise  of  the  same  duties  in  which  they  are  engaged 
at  the  present  day ;  and  they  are  recognised  as  a  constituent 
part  of  that  College;  1.W7,  c.  59. 

The  duty  of  the  clerks  to  the  signet,  or  writers  to  the  sig- 
net, as  they  are  generally  called,  is  to  prepare  the  warrants  of 
all  charters  of  lands  flowing  from  the  crown ;  all  summonses 
for  citing  parties  to  appear  in  the  Court  of  Session  ;  all  dili- 
gences of  the  law  for  affecting  the  person  or  estate  of  a  debtor, 
or  for  compelling  implement  of  the  decrees  of  the  Supreme 
Court.  The  writers  to  the  signet  have  farther  the  privilege  of 
acting  as  agents  or  attornies  in  conducting  causes  before  the 
Court  of  Session.  Clerks  to  the  signet,  after  ten  years  prac- 
tice, and  certain  probationary  examinations  on  civil  law,  may 
be  appointed  Judges  of  the  Court  of  Session  ;  (see  Court 
of  Session).  They  arc  also  eligible  to  several  other  im- 
portant offices  connected  with  the  Court  of  Session;  and,  by  1 
and  2  Geo.  IV.  c.  «f3S,  §  they  are  the  only  persons  entitled 
to  act  as  clerks  to  services  before  the  Sheriff  of  Edinburgh  on 
tpecial  commission,  a  privdege  which  they  formerly  possessed 
in  services  before  the  macers,  which  arc  abolished  by  that  act, 
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The  Society  is  now  under  the  keeper  of  his  Majesty's  Signef, 
who  usually  acts  by  a  deputy  keeper ;  and  the  affairs  of  the 
body  are  conducted  by  this  deputy  and  certain  commissioners 
named  by  the  keeper,  from  the  members,  with  power  to  them 
to  make  bye-laws  for  the  admission  of  members  and  the  regu- 
lation of  their  conduct. 

By  the  laws  at  present  in  force,  a  person,  before  applying  to 
be  taken  on  indentures  by  a  writer  to  the  signet,  must  be  fit 
least  fifteen  years  of  age,  and  must  have  attended  one  of  the 
Universities  for  two  years.  Evidence  of  this  must  be  produced 
with  bis  petition*  The  indenture  continues  for  five  years ;  the 
maximum  apprentice-fee  is  L-210  sterling,  besides  which,  there 
are  paid  L.20  to  the  widows  fund,  and  L.50  to  the  library, 
and  other  smaller  fees.  After  the  expiration  of  the  indenture, 
one  year  must  intervene  Wore  be  can  be  admitted  as  a  mem- 
ber of  the  society ;  and  he  must  have  attended  three  cImsci 
of  law,  independently  of  his  previous  attendance  at  the  Uni- 
versity for  two  years.  The  candidate  being  admitted  to  his 
trials,  is  first  examined  on  his  knowledge  of  Scots  law  by  three 
private  examinators  ;  and,  at  the  distance  of  three  months,  k 
is  examined  in  the  hall  of  the  society,  by  the  public  examina- 
tors, in  presence  of  the  commissioners,  as  to  bis  knowledge  ut 
conveyancing.  The  dues  of  bis  admission  are  about  £5Qt 
with  some  trifling  perquisites  to  the  officers  and  gown-keepers, 
hesides  a  stamp  on  the  commission. 

The  system  of  education,  the  time  necessarily  occupied  in  it, 
and  the  expense  with  which  it  is  attended,  are  exceedingly  veil 
calculated  to  secure  the  admission  of  respectable  and  well  in- 
formed members, 

COACHES,  PUBLIC,  see  Public  Carriages. 

COAL-MINE.  A  coal-mine  is  legally  a  part  of  the  land* 
within  which  it  is  situated,  and  passes  with  a  conveyance  of  the 
hinds.  It  may  nevertheless  form  a  separate  estate.  Thus,  a  pro- 
prietor may  sell  or  feu  the  surface,  reserving  the  coals  and  mi- 
nerals, or  dispose  of  them,  reserving  the  lands ;  and  the  tffflj 
thus  separated,  become  dis  tinct  feudal  estates;  Ersl\  B.  ii.tit.ft 
§  5.  When  a  superior  feus  lands  under  a  reservation  of  a  rijfto 
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to  coals,  it  is  usual  for  him  to  come  under  an  obligation  to  pay 
the  vassal  surface  damage  for  the  injury  which  may  be  done  to 
the  lands  by  working  the  coal-mines, — an  obligation  which,  in 
tase  of  a  sale  of  the  coals  by  the  superior,  will  attach  to  the 
purchaser  of  the  coal,  ill  virtue  of  the  principle  by  which  every 
obligation  affecting  an  heritable  subject  is  transferred  from  the 
former  to  the  present  proprietor. 

A  lifcrenter,  whoso  right  extends  merely  to  the  fruits,  salva 
rei  substantia,  has  no  title  to  coal-mines  without  a  special 
grant,  even  although  they  are  open,  and  in  course  of  being 
worked ;  nor  will  lie  be  entitled  to  the  rents  of  coal-mines  unless 
the  granter  of  the  liferent  shews  that  it  was  plainly  bis  inten- 
tion to  include  these  rents  in  the  liferent.  Beit's  Com.  vol.  i. 
p.  48,  4th  edit.    See  Life  tenter. 

COCKET,  a  seal  belonging  to  the  King's  Custom-Ilousc ; 
or  rather  a  scroll  of  parchment  sealed  and  delivered  from  the 
Custom-House  to  merchants  as  a  voucher  that  their  goods  are 
customed.  The  word  also  signifies  the  custom-house  or  office 
where  goods  to  be  transported  were  first  entered  and  paid  cus- 
tom, and  had  a  cockct  or  certificate  of  disch  urge.  Toml'ms  Dirt. 

CODICIL,  is  a  writing  by  which  the  granter  bequeathes 
legacies  out  of  his  moveable  estate,  and  which  does  not  contain 
the  nomination  of  an  executor,  nor  clauses  which  refer  to  any 
thing  but  moveables,  or  which  take  effect  till  the  granter « 
death.  The  same  form  of  authentication  is  required  in  a  co- 
dicil as  in  any  other  formal  deed.  Codicils  arc  ordinarily  exe- 
cuted in  reference  to  a  previous  testament.    See  Testament. 

The  same  name  is  frequently  given  to  those  writings  which 
alter  the  terms  of  settlements  mortis  causa  of  any  description, 
whether  they  be  in  the  form  of  testaments  or  not, 

COGNATE.  A  cognate  is  a  relation  connected  by  the 
mother's  sitjp  ;  and  as  there  is  no  succession  through  the  mo* 
ther,  a  cqgnate  cannot  succeed  as  heir  to  the  father's  property. 
But  where  there  is  room  for  a  tutor-at-law>  who  is  chosen  from 
the  relations  on  the  father  s  side,  or  agnates,  as  they  are  called, 
the  custody  of  the  child  is  given  to  the  mother,  or,  failing  her. 
to  the  nearest  cognate  Enk\  B.  i.  tit.  7-  §  4V 
P  % 
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COGNITION.    Tins  term  was  anciently  applied  to  atf 

action  for  ascertaining  disputed  marches.  The  Court  of  Ses, 
oion  was  in  use  to  remit  the  matter  in  dispute  to  the  sheriff  to 
be  tried  by  a  jury  ;  but  this  form  is  now  in  disuse,  and,  i& 
place  t>f  a  remit  to  the  fclicriff,  the  present  practice  is  to  have 
the  proof  taken  by  commission,  and  reported  to  the  Court  of 
Si  who  decide  upon  it,    Erak.  15.  iv.  tit.  1,  §  48. 

COGNITION  a  no  SALE,  is  the  name  given  to  a  process 
before  the  Court  of  Session,  at  the  instance  of  a  pupil  and  his 
tutors,  for  obtaining  a  warrant  to  sell  the  whole  or  a  part  of 
the  pupil's  estate-  In  this  action,  the  next  heirs  and  creditors 
are  called  as  parties ; — the  summons  must  contain  a  statement 
of  the  nature  and  amount  of  the  pupil's  heritable  estate,  and, 
either  in  the  summons  or  in  the  course  of  the  action,  a  h\[ 
state  of  the  pupil's  affairs  must  be  exhibited,  so  as  to  enable 
the  Court  to  judge  of  the  necessity  of  the  sale.  When  the 
action  comes  into  Court,  a  proof  of  the  value  of  the  property 
is  led,  and  a  memorial  and  abstract  prepared,  as  in  the  case  of 
a  judicial  ranking  and  sale  ;  upon  advising  which,  the  Court 
authorises  a  sale,  either  of  the  whole  or  of  a  part  of  the  pro. 
perty,  as  it  may  think  proper,  by  public  roup,  and  at  an  upset 
price,  not  under  the  value  proved  in  the  course  of  the  process 
When  this  warrant  is  obtained,  the  tutors  may  proceed  to  sell 
extrajudicially,  at  such  time  and  place  as  they  think  best.  In 
this  process,  of  course,  there  is  no  ranking  of  the  creditors. 
It  may  also  he  observed,  that  a  summary  appli cation  to  the 
Court  for  warrant  to  sell  is  not  competent*  Enk*  B.  i.  tit.  7, 
§  17,  Note. 

In  granting  such  warrants,  ihr  Cumit  oi  N>-*on  act.-  n<  it- 
court  of  equity  ;  but  it  will  not  interpose  unless  in  a  case  of 
great  necessity,  and  where  the  estate  is  so  burdened  as  to  af- 
ford no  reasonable  prospect  of  beneficial  management  for  the 
pupil  without  a  sale.  The  Court,  at  one  time,  was  in  use  to 
exercise  a  discretionary  power  in  authorising  sales,  which  ap 
peared  evidently  advantageous  to  the  pupil ;  but,  more  recent- 
ly, a  different  rule  lias  been  followed,  and  now  the  Court  will 
not  interpose  on  any  views  of  expediency,  however  clear ;  Fin^ 
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layson,  2Sd  December  1S10,  Fac,  Coll.  It  was  once  the  prac- 
tice, in  the  ease  of  sales  by  minors  pitbercs,  for  the  purchaser  to 
insist  on  an  action  of"  cognition  and  sale  at  the  instance  of  the 
minor  and  his  curators,  as  a  protection  against  a  reduction  on  the 
head  of  minority  and  lesion;  but  the  t'nurt  lately,  on  the 
"  ground  that  a  minor  and  his  curators  could  sell  without  ju- 
**  dicial  authority,  and  that  no  decree  of  the  Court  could  pre- 
i£  vent  a  reduction  hy  the  minor,  refused  to  interpose  their 
"  authority  as  unnecessary7  Wallace.  8th  March  1817,  Fac. 
CotL  See  Erik,  U.  I  tit.  7,  §  17-  BcWs  Com.  vol  ii.  p.  300, 
4th  edit. 

COGNITION  as'd  SASINE,  is  a  form  of  entering  an 
heir  iu  burgage  property.  Where  the  ancestor  died  infeft,  one 
of  the  bailies  of  the  burgh,  at  the  request  of  the  heir,  exa- 
mines two  or  more  witnesses  as  to  Jus  propinquity,  upon  whose 
evidence  the  hailic  cognosces,  and  declares  him  heir  to  the  an- 
cestor, and  infefts  him  by  hasp  and  staple, — the  symbols  used 
in  burgh  tenements.  The  ceremony  is  performed  by  the  heir  s 
taking  hold  of  the  hasp  and  staple  of  the  door,  and  entering 
the  house  and  bolting  the  door,  and,  on  his  coming  out,  he 
takes  instruments  in  the  hands  of  the  towu-clerk,  who  always 
acts  as  notary  on  the  occasion*  An  instrument  of  cognition 
and  sasiue  is  then  extended,  stating  the  ?r*  grafo,  and  closed 
by  the  notary's  doequct  The  instrument  of  sasine,  by 
C.  11,  must  be  recorded  within  CO  days  of  its  date,  in  a  parti- 
cular register  kept  by  the  town-clerk.  Where  the  heir,  before 
infeftment,  makes  over  tho  subject  to  another,  the  cognition  of 
the  heir's  propinquity,  and  the  purchaser's  infeftmcnt,  may  be 
inserted  iu  the  same  instrument ;  and,  where  the  ancestor's 
right  was  merely  personal,  the  cognition  of  the  heir,  the  re- 
signation by  the  ancestor  s  author,  and  the  new  infeftment  in 
feyour  of  the  heir,  may  all  be  inserted  in  the  instrument  of  cog- 
nition and  sasine,  which  is  then  called  a  Resignation,  cognU 
lion,  and  sasine ;  J  arid.  Styles,  vol.  i.  p.  553. 

The  form  just  explained  seems  to  be  the  regular  method 
of  completing  an  entry  by  cognition  and  sasine.  By  the 
practice  of  the  city  of  Edinburgh,  however,  no  witnesses 
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are  examined  as  to  the  heir's  propinquity,  but,  on  the  simphj 
application  of'  the  party,  and  production  of  the  last  sasine,  an 
instrument  is  returned,  stating  the  cognition  and  infcftment 
of  the  heir,  under  the  usual  salvo  jure  cujusUfoet.  Tlie 
same  form  of  entry  may  be  used  by  the  heir  of  the  creditor  lr 
an  heritable  hond  over  burgage  subjects,  The  title  of  the  heir 
in  n  burgage  tenement  may  also  be  completed  by  precept  of 
cktre  constat  and  infeftraent,  or  by  special  service  and  infeft> 
ment,  but  the  cognition  and  sasine  is  the  simpler  and  more 
usual  form.  See  Jurki  Styles,  vol.  i.  p.  550,  et  seq.  See  also 
Burgage  Holding. 

COGNITIONIS  CAUSA.  Where  the  creditor  of  an  be. 
ritablc  proprietor  pursues  the  heir,  with  a  view  to  constitute 
the  debt  against  him,  and  the  heir  appears  and  renounces,  the 
Court /to  prevent  the  creditor  from  being  deprived  of  the  means 
of  attaching  the  estate  of  his  deceased  debtor,  pronounces  a 
decree  for  the  amount  of  the  debt ;  on  which  account  it  has 
the  title  of  a  decree  cognttkmh  causa;  and,  on  this  decree, 
ascertaining  the  debt,  the  creditor  may  proceed  to  adjudge  the 
property  of  bis  deceased  debtor.  A V here  there  is  a  risk  that, 
by  delay,  the  creditor  may  lose  the  benefit  of  the  pari  passu 
ranking,  die  Court  is  in  use  to  pronounce  such  decrees  dephva, 
reserving  all  objections  contra  executwnem.  See  Adjudication 

COHABITATION-  The  living  together  at  bed  and 
board  j  that  is,  living  as  husband  and  wife,  and  being  repute  as 
Mich,  will  constitute  a  marriage.    See  Marriage. 

COIN,  is  the  current  money  of  the  realm.  The  coining  of 
money  is  a  part  of  the  King's  prerogative  ;  and  be  may,  by  pro- 
clamation, make  any  foreign  coin  lawful  British  money  at  his 
pleasure.  The  current  coin  of  Great  Britain  is  composed  of 
gold,  or  silver,  or  copper.  The  denomination  or  value  of  the 
coin,  is  also  fixed  by  the  King's  proclamation.    Tomlint  Dtet. 

COINING.  By  our  earlier  practice,  all  offences  against 
the  current  coin  of  the  realm,  c.  g*  counterfeiting,  vending, 
disguising,  or  importing  it,  seem  to  have  been  considered  trea- 
sonable, and  were  punished  capitally,  whether  the  coin  was 
gold,  silver,  or  brass*    By  the  treason  laws  of  England,  coim- 


COI  COI 


931 


forfeiting  the  King^s  money,  ot  bringing  false  money  into  the 
kingdom,  counterfeiting  foreign  gold  or  silver  coin  current  in 
the  kingdom  by  consent  of  the  crown,  or  wasting,  clipping,  or 
otherwise  impairing  or  falsifying  the  current  coin,  or  possessing 
instruments  proper  for  coinage,  or  conveying  them  out  of  the 
Mint,  or  marking,  colouring,  or  gilding  any  coin  or  base  me- 
tal, to  resemble  the  current  coin,  Sec.  is  treason  ;  and  the  Eng- 
lish treason  laws  having  been  extended  to  Scotland  at  the  U* 
nion,  offences  of  this  kind  must  now  be  tried  according  to  the 
forms  prescribed  in  trials  for  treason  ;  II  ante  f  vol.  »■  p.  5S4-. 

But  there  arc  several  offence*  against  the  coin  not  treasonable 
by  the  law  of  England,  which,  of  course,  remain  on  the  same 
footing  in  this  country  as  before  the  Union,  and  may  be  pro- 
secuted under  the  Scotish  statutes,  1.  The  coining  of  coun- 
terfeit brass  or  copper  money,  is  not  treason  by  the  law  of  Eng- 
land ;  and,  although  it  was  an  offence  punishable  capitally  by 
our  old  law,  the  punishment  by  the  present  practice  seems  to 
be  arbitrary.  To  constitute  this  crime,  it  is  not  necessary  to 
utter,  or  attempt  to  utter  the  hose  coin,  if  the  piece  be  formed  so 
as  to  resemble  the  coin,  and  be  likely  to  pass  as  such.  The  crime, 
however,  is  not  committed,  if  the  piece  or  medal  struck  have 
some  private  and  peculiar  device,  such  as  must  distinguish  it 
from  the  current  coin,  and  show  that  it  was  not  intended  for 
deception.  2.  The  knowingly  uttering  of  false  British  coin, 
counterfeited  within  the  realm,  is  not  treason,  and,  by  our  prac- 
tice, the  punishment  is  arbitrary*  provided  the  person  guilty  of  the 
offence  has  had  no  concern  in  the  fabrication,  for,  in  that  case, 
©r  if  he  share  the  profit  of  the  adventure  with  the  coiner,  he  is 
art  and  part  in  the  crime  of  coining,  f3.  The  uttering  of  false 
British  coin,  counterfeited  in  a  foreign  country,  and  imported, 
is  not  treasonable,  except  on  the  part  of  him  who  imports  it, 
Trith  intent  to  utter  it.  The  punishment  of  this  offence  is  also 
arbitrary.  4.  The  same  holds  with  regard  to  the  uttering  of 
imported  false  foreign  coin,  current  in  this  country  by  procla- 
mation* o.  Coining  within  Britain,  or  lightening  there,  foreign 
money,  not  current  by  act  of  Parliament,  but  by  consent  of 
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parties  merely,  is  a  misdemeanour  punishable  arbitrarily.  See 
Hume*  vol.  i.  p.  555,  ct  seq. 

COLLATERAL  SUCCESSION,  is  the  succession,  in 
heritage,  of  the  brothers  and  sisters  of  the  deceased.  In  this 
succession,  the  broihcr-gcrman  next  youngest  to  the  deceased 
succeeds  ;  or  where  the  deceased  is  himself  the  youngest  brother 
of  three  or  more,  his  immediate  elder,  and  not  the  eldest  brother- 
german,  succeeds ;  and  so  on  through  all  the  brothers  in  the 
order  of  their  seniority-  Tailing  broth  ers-german,  the  sisters- 
germ  an  succeeds  equally  as  heirs- portion  ers,  though  there 
should  he  broth crs-consanguhiean  ;  and,  failing  them,  brothers- 
consanguine  an,  (that  is,  brothers  by  the  same  father)  succeed, 
according  to  the  same  rules  with  brothers-germ  an  ;  and,  failing 
brothcrs-consanguinean,  si^ter^cousaiiguhican  succeed  as  heir, 
pnrttoucrs.  Urothers  and  sisters-uterine  (that  is,  by  the  same 
mother,  but  by  different  fathers)  have  no  right  to  succeed  by 
the  law  o  i  S  eo  tl  a  nd .  Kr*k,  B .  in.  t it.  8 ,  §  8.  See  Succession , 
COLLATERAL  SECURITY",  is  an  additional  and 
separate  security  for  the  due  performance  of  an  obligation. 
Such  securities  of  course  can  never  he  made  available  to  any 
greater  extent  than  that  of  securing  implement  of  the  principal 
obligation  :  but  hi  ranking  on  the  bankrupt  estates  of  principal 
and  collateral  obligants,  the  rule  is,  that,  while  the  whole  debt 
remains  unpaid,  the  creditor  is  entitled  to  rank  for  the  whole 
upon  the  estate  of  each  obligont,  whether  principal  or  collateral, 
whose  obligation  extends  to  the  whole,  to  the  effect  of  drawing 
full  payment  of  the  debt ;  BcWa  Com,  vol  ii.  p.  282,  4th  edit. 

COLLATION,  is  a  provision  of  the  law  of  Scotland,  by 
which  the  heritable  and  moveable  succession  of  a  deceased  per- 
son, may,  in  certain  circumstances,  be  aecummulated  into  one 
mass,  and  distributed  in  equal  shares  amongst  his  next  of  kin. 
Collation  may  take  place  either  between  the  heir  in  heritage 
and  the  executors,  or  amongst  the  younger  children* 

L  CvUntUm  between  the  Heir  and  Executor. — Where  the 
estate  of  the  deceased  consists  partly  of  heritage  and  partly  fif 
moveables,  the  heir  in  heritage  has  no  share  of'  the  moveable 
rstatCj  if  there  be  others  as  near  in  degree  to  the  deceased  as 
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bimselft  Ent,  although  this  be  the  provision  of  the  law  where 
the  heir  chooses  to  accept  the  heritage*  yet,  if  he  considers  it 
for  his  interest,  he  has  the  privilege  of  claiming  a  share  of  the 
moveables  as  one  of  the  next  of  kin,  provided  he  collates  the 
heritage  with  the  executors,  who  are  bound  to  collate  the  exe- 
entry  with  him ;  so  that  the  whole  estate,  heritable  and  move- 
able, of  the  deceased,  may  he  thrown  into  one  mass,  and  dis- 
tributed by  equal  portions  amongst  all  the  next  of  kin.  The 
flame  rule  holds  in  collateral  succession  ; — thus  a  brother  who 
(succeeds  as  heir  may  collate  with  his  younger  brothers  and 
sisters,  and  claim  an  equal  share  of  the  whole  succession,  Mr 
Erskine  seems  to  hold  that  the  heir  is  entitled  to  this  privilege, 
even  although  he  be  not  one  of  the  next  of  kin  (Ersk,  B.  iiL 
tit.  9,  §  3)  j  but  the  contrary  has  been  found  by  a  unanimous 
decision  of  the  Court ;  M£Caw,  28th  Nov.  1787,  Fac.  CoU. 
Mor.  p.  2383. 

It  is  only  the  heir  of  Hne,  or  the  heir  ah  intcstato^  who  can 
be  required  to  collate,  in  order  to  have  a  share  of  the  moveable 
succession.  The  eldest  heir  portioncr  who  succeeds  to  an 
heritable  estate  by  an  entail,  or  by  her  father's  destination^  ie 
entitled  on  her  lathers  death  to  a  share  of  the  moveables  with- 
out collating ;  Kiccart,  19th  Nov.  1720,  J/t>r.  p.  £378;  for, 
although  the  decision,  Hatfour  against  Scott,  l;3th  Nov,  1787, 
Fac*  CoH*  Mor.  p.  2379,  is  of  a  contrary  tendancy,  it  does 
not  seem  reconcileable  to  principle,  and  has  been  disapproved 
of;  (See  report  of  Lord  Meadow  bank's  speech  in  the  ease  of 
Little  Gilmour,  13th  Dec.  180$,  Fac,  Coll.)  It  is  settled 
that  an  heir  of  entail  who  is  one  of  the  next  of  kin  and  not  heir 
alkujui  snccex-inrtis,  is  entitled  to  a  share  of  the  moveables 
without  collating  the  entailed  estate,  although  he  has  succeed- 
ed to  it  through  the  deceased ;  Rae  Crawford  against  Stewart, 
&c.  3d  Dec.  1794,  Fac,  Coll  Mor.  p.  2384.  But  an  heir  of 
entail  atioqui  succcssurus  is  not  entitled  to  receive  a  share 
of  the  moveable  estate,  without  collating  the  rents  of  the 
entailed  estate ;  Little  Gilmour,  13th  Dec.  1S09,  Fac.  Coli* 
Where  lands  have  been  purchased  and  taken  to  a  father  in  life* 
rcntj  and  to  his  heir  aiiofjui  siummrus  in  fee,  with  a  power 


234*  COL — COL 

of  disposal  in  the  father,  the  heir  must  collate  before  he  cart 
vkum  any  share  of  his  fathers  moveable  succession  ;  Baillie,  23d 
February  1800,  Fac.  Coll. ;  and  it  would  also  appear,  that,  whew 
a  father  has  during  his  own  lifetime  put  forward  his  heritage  to 
his  eldest  son  pea  cept tone  fuvraUtailr,  the  son,  on  his  father's 
rlcaih,  cannot  claim  a  share  of  the  moveables  without  collating 
the  heritage  so  put  forward  ;  Bankton,  li.  in.  tit.  8,  §  28.  It 
has  likewise  1x>en  held,  that  an  heir  cannot  claim  a  share  of 
Ills  father's  moveables  f  rom  the  executors,  without  collating  the 
heritage  to  which  he  has  succeeded  as  heir  to  his  father,  al- 
though that  heritage  lies  in  a  foreign  country;  Robertson, 
18th  February  1817,  Fac.  Coll.  Where  a  father  has  posses- 
sed heritage  on  ajijvtrency,  without  completing  any  feudal  title, 
and  his  son  has  made  up  his  titles  by  serving  to  the  person 
3ast  iufeft,  it  has  been  questioned,  whether  the  eon  can  claim 
a  share  of  his  father  s  moveable  succession,  without  collating 
the  heritage  possessed  by  his  father  on  apparency.  In  a  case  of 
this  kind  at  present  in  depondancc,  the  Court  has  been  inclin* 
ed  to  hold,  tlmt  the  heir  passing  by,  is  not  bound  to  collate  the 
heritage  with  which  his  immediate  ancestor  was  not  feudally 
vested  ;  Waddell  against  Russcl,  1822,  First  Division  ;  and, 
in  the  case  of  Spalding  against  Farquharson,  11th  Dec.  1812, 
not  reported,  but  quoted  in  the  printed  papers  in  Waddell* 
case,  this  is  said  to  have  been  expressly  found. 

£.  Collation  amongst  Younger  Children, — The  object  of 
this  collation  is  to  preserve  equality  in  the  distribution  of  the 
legttiviy  and  it  is  confined  exclusively  to  the  children  entitled 
+o  ferritin.  Under  this  provision  of  the  law,  every  child  cliim* 
•irr  ffgitinti  whr»  has  already  got  a  provision  from  the  tlttiicr, 
is  bound  to  collate  that  provision  with  the  other  children,  and 
impute  it  in  part  of  the  legit  im.  Every  provision  given  by  the 
father  falls  under  this  collation,  c.  g.  tocher,  provisions  grant- 
eel  to  the  child  on  his  or  her  marriage,  bonds  of  provision,  and 
all  sums  advanced  for  behoof  of  the  child,  except  the  expense 
of  education,  or  inconsiderable  presents  made  by  the  father. 
But  this  collation  is  not  required  where  it  appears  to  have  been 
the  grantcr  s  intention  that  the  child  should  have  the  provision 
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1*3  a  prttcipmim  over  and  above  the  share  of  the  legitim. 
Neither  is  a  child  hound  to  collate  a  bond  of  provision  granted 
to  him  by  the  father  on  death-bed,  in  so  Far  as  such  provision 
does  not  exceed  the  deads-part ;  fur,  although  a  father  cannot 
diminish  the  legitim  by  a  death-bed  deed,  yet  he  may  dispose 
of  the  deads-part,  in  articuh  mortis,  even  to  a  stranger,  and 
much  more  to  bis  own  child ;  Ersl\  B.  ih\  tit.  9,  §  25. 
Where  an  heritable  estate  is  provided  to  n  younger  child,  he 
is  not  bound  to  collate  it,  for  such  provision  does  not  diminish 
the  fund  from  which  hgitim  is  taken.  Thi*  kind  of  collation 
cannot  affect  the  rights  of  third  parties  ;  thus  the  widow  cannot 
be  required  to  collate  legacies  or  donations  made  to  her  by  the 
husband  so  as  to  increase  the  legitim,  nor,  on  the  other  hand* 
arc  the  children  obliged  to  collate  their  provisions  with  the  wi- 
dow, in  order  to  increase  her  jus  rclkkr ;  Ersk\  B.  iu\  tit.  9- 
§  24  and  25.— Stair,  B«  in.  tit.  8,  §  26  and  46.— Banlton,  B. 
iii,  tit,  8,  §  16.  et  seq.    See  also  Legitim  and  Jus  rtfldcc. 

COLLATION  of  BENEFICES.  Collation  was  a  form 
of  introducing  a  parochial  minister  to  his  church,  during  thr 
times  of  Episcopacy.  It  was  done  by  a  writing  under  the  hand 
of  the  bishop*  approving  of  the  person  presented,  and  confer- 
ring on  him  the  vacant  benefice,  and  requiring  the  inferior 
clergy  to  induct  him  to  the  church.  For  the  form  of  admit- 
ting a  parochial  minister,  see  Minister. 

COLLEGE  ok  JUSTICE.  The  term  College,  which, in 
general,  is  applied  to  a  society  of  learned  men  associated  for 
scientific  purposes,  lias  been  applied  to  the  Supreme  Civii 
Court,  composed  of  the  Lords  of  Council  and  Session,  and  of 
the  members  and  officers  of  Court.  This  Court  receives  the 
title  of  College  of  Justice  in  the  act  1537,  c.  iifi,  and  the  Judge* 
vf  it  that  of  Senators,  1540,  e,  93-  The  Judges  consisted  ori- 
ginally of  seven  churchmen  and  seven  laymen,  with  a  Presi- 
dent ;  the  abbot  of  Cambuskennetb  being  the  first  President . 
And,  from  the  act  1579,  c.  93,  it  appears  that,  at  the  institution 
of  the  Court,  the  President  must  have  been  a  clergyman.  Uy 
tfce  treaty  of  Union,  art.  19,  no  person  can  he  appointed  i 
judge  of  this  court  who  has  nut  served  as  an  advocate  or  prm> 
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cipal  cleric  of  session  for  five  years,  or  as  a  writer  to  the  signrf 
for  ten  ;  and  in  the  case  of  a  writer  to  the  signet,  he  must  un- 
der go  the  ordinary  trials  on  the  Roman  law,  and  he  found  quali- 
fied two  years  In-fore  he  r-au  he  named.  The  Judge  must  be 
at  the  le  ast  twenty- Jive  years  of  age.  The  admission  is  made 
by  the  Judges,  in  consequence  of  a  letter  directed  to  them  by 
the  King,  requiring  them  to  try  the  qualifications  of  the  per- 
son, and  to  admit  him.  The  form  of  trial  is  laid  down  by  an 
act  of  Sederunt  of  the  Court  of  Session,  July  31.  1674  It 
consists  in  hearing,  and  reporting,  and  delivering  an  opinion 
on  causes  depending  in  Court.  And  although  Lhc  very  nature 
of  trials  infers  a  power  of  rejecting  the  candidate,  yet  the  Court 
are  deprived  of  the  power  of  rejecting  the  presentee,  hy  the  act 
10  Geo.  I<  c.  19- 

Besides  the  fifteen  ordinary  Lords,  it  was  anciently  the  prac- 
tice to  name  extraordinary  Lords  ;  and  they  were  increased  to 
no  less  a  number  than  seven  or  eight,  whose  influence  it  is  ob* 
vious  must  have  materially  affected  the  decisions  of  the  Court. 
James  VI.  by  a  letter  recorded  in  the  books  of  Sederunt, 
March  £8.  H>17,  promised  to  restrict  himself  to  the  nomiii* 
tion  of  only  three  or  four,  in  terms  of  the  act  1537;  and  it 
was  not  till  the  10  Geo.  I,  that  the  power  of  naming  these  e&. 
traordinary  Lords  was  renounced  The  proper  number  flf 
Judges  is  therefore  fifteen.  Erak*  B.  I  tit.  3,  §  12,  et  jq. 
See  Court  of  Session. 

Besides  the  Judges,  the  College  of  Justice,  by  act  of  sede- 
runt 23d  February  1<>87,  includes  the  advocates;  clerks  of  ses- 
sion ;  clerks  of  the  bills  ;  writers  to  the  signet ;  deputes  of  the 
clerks  of  session  who  serve  in  the  Outer-House ;  their  sub- 
stitutes, one  in  each  clerk's  ofh'ce ;  the  depute  clerks  of  the 
bills  ;  the  clerks  of  Exchequer;  the  directors  of  chancery  ;  tlicir 
depute,  and  two  clerks ;  the  writer  to  the  privy  seal,  and  his 
depute  ;  the  clerks  to  the  general  registers  of  sasincs  and  hom- 
ings ;  the  macers  of  the  court  of  session  ;  the  keeper  of  the  mi- 
nute-book ;  the  keeper  of  the  rolls  of  the  Inner  and  Outer- 
House  ;  one  clerk  to  each  of  the  Judges  ;  one  clerk  to  each  ad- 
vocate ;  the  extractors  in  the  Register  Office ;  and  the  keeper  of 
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the  Advocates  Library.  The  Karons  and  members  of  trK/ 
Scots  Court  of  Exchequer  are  members  of  the  College  of  Jus* 
tice  by  6  Anne,  c.  £6,  §  11 ;  the  Lords  Commissioners  and 
officers  of  the  Jury  Court,  by  59  Geo.  III.  c.  &>,  §  36 ;  and 
the  keeper  of  the  judicial  records  of  the  Court  of  Session  ;  the 
six  assistants  to  the  principal  clerks  of  session  >  the  auditor  of 
the  Court  of  Session  \  and  the  collector  of  the  ice  fund ;  are,  by 
1  and  2  Geo.  IV,  ex  officio  members  of  the  College  of  Justice. 

The  privileges  of  the  College  of  Justice,  according  to  seve- 
ral acta  of  the  Scots  Parliament,  consisted  in  a  general  immu* 
iiity  from  taxation.  Xo  such  immunity,  however,  is  now 
claimed  ;  and  the  privileges,  according  to  the  present  practice, 
founded  on  the  act  of  sederunt  ^3d  February  1G<S7,  consist  of 
an  exemption  from  watching  and  warding;  from  payment  of 
the  annuity  for  ministers  stipends ;  from  all  the  city  imposts 
on  goods  carried  to  or  from  the  city;  and,  lastly,  from  the 
civil  jurisdiction  of  the  magistrates,  and  also  from  all  jurisdic- 
tions inferior  to  the  Court  of  Session ;  15oo,  c.  39>  In  so  far 
as  the  privileges  of  the  College  of  Justice  entitle  the  members 
to  exemption  from  police  assessments  for  watching,  clean- 
ing, and  lighting  the  city  of  Edinburgh,  they  have  been  re- 
nounced by  the  members,  and,  by  the  present  police  statute, 
the  assessment  is  levied  from  them  in  the  same  manner  as  from 
the  rest  of  the  inhabitants. 

COLLEGIATE  CHURCH,  was  a  church  founded  by  a 
person  of  property,  at  his  private  expense,  in  which  certain  ca- 
nons or  prebendaries  officiated  under  a  head  praeposHua  or 
provost. 

COLLIERS  amd  S ALTERS.  The  workmen  at  coal, 
pits  and  suit-works  in  Scotland,  were  formerly  in  a  state  of  &er- 
vitude,  similar  to  that  of  the  adscript!  of  the  Romans,  and  the 
ancient  tmtivi,  or  bondmen  of  this  country.  Colliers  and  sui- 
ters were  bound  by  the  law  itself,  independent  of  paction, 
merely  by  entering  to  a  coal-work  or  salt-work,  to  perpetual 
service  there ;  and,  in  case  of  sale  or  alienation  of  the  ground  on 
which  such  works  were  situated,  the  right  to  the  service  of 
these  workmen  passed  to  the  purchaser  as  fundo  owtexum, 
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without  any  express  grant ;  Er#k.  B,  L  tit,  T,  §  61.  Bat  by 
the  stat.  15  Geo.  III.  c.  28,  it  is  declared,  that,  after  the  1st 
July  1775,  they  shall  be  no  otherwise  bound  than  as  other 
workmen,  and  the  benefit  of  the  act  1701  is  extended  to  them; 
but  the  object  of  this  statute  having  been  in  a  great  measure 
defeated,  partly  by  the  nature  of  its  provisions,  and  partly  by 
transactions  between  the  workmen  and  their  masters,  by  which 
their  bondage  was  continued,  it  was  provided  by  the  act  89 
Geo.  III.  c.  56,  that  all  the  colliers  in  Scotland  who  were 
bound  colliers  at  the  time  of  the  act  15  Geo.  Ill,  should  be 
free  from  their  servitude,  and  all  action  is  denied  to  coahn  asters 
for  money  advanced  to  colliers  prior  to  or  during  their  service, 
with  a  view  to  their  engagement  at  the  works,  except  only 
sums  advanced  during  their  service  for  the  support  of  their  fa- 
milies in  case  of  sickness,  for  which  advances  the  coalmaster 
may  retain  from  their  weekly  wages  one-twelfth  part  of  tie 
earns  so  advanced,  till  the  principal  sum  and  interest  be  repaid; 
and  the  master  has  action  for  the  balance  in  ease  the  term  of 
service  end  before  the  advance  is  repaid.  Persons  seducing,  or 
attempting  to  seduce  colliers  from  Great  Britain,  are  to  be 
punished  in  the  same  manner  as  persons  seducing  manufac- 
turers. The  laws  against  unlawful  combinations  are  also  ex- 
tended by  this  statute  to  colliers.  In  questions  under  the  art 
no  eoalmaster  or  lessee  of  coals  can  act  as  a  justice* 

COLLISION  of  SHIPS,  is  the  collision  of  one  vessel 
against  another,  whereby  the  ship  or  cargo  suffers  damage. 
The  question,  whether  the  collision  has  been  caused  by  acci- 
dent, or  by  design,  or  through  negligence,  must  necessarily  de- 
pend upon  the  circumstances  under  which  ifc  happens;  but 
where  it  is  clear  that  a  fault  has  been  committed,  it  is  settled 
that  the  owners  of  the  vessel  in  fault  must  answer  for  the  da* 
mage  resulting  from  it,  at  least  to  the  value  of  the  ship.  Where 
the  loss  or  damage  arises  from  pure  accident,  or  the  act  of  God, 
as  it  is  termed,  the  ruk  is,  that  lite  loss  falls  where  it  lights. 
Where  there  may  have  been  a  fault,  but  it  is  impossible  to  say 
to  whom  the  blame  attaches,  the  case  seems  to  be  considered 
as  one  of  average  Joss,  or  contribution,  in  which  both  ships  are 
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to  be  taken  into  account,  so  as  to  divide  the  loss  equally,  al- 
though there  is  sonic  difference  amongst  authorities  as  to  whe- 
ther the  ships  arc  to  contribute  equally,  or  in  proportion  to 
their  respective  values  ;  but  however  that  question  may  be  de- 
termined, it  rather  appears  to  be  fixed  that  the  contribution  is 
Confined  exehuiwly  to  the  ship*,  and  that  no  shitre  either  of 
the  benefit  or  the  lo*s  arising  from  the  contribution  falls  upon 
the  cargo* 

In  questions  between  the  owners  of  the  ship  and  the  owners 
of  the  cargo,  it  is  clear  that,  if  the  damage  has  arisen  from  the 
fault  of  the  master  or  mariners,  the  shippers  are  entitled  to 
claim  indemnification  from  the  master  mid  owners.  On  the 
other  hand,  it  is  equally  clear,  that,  if  the  loss  be  accidental,  it 
is  a  mere  peril  of  the  sea,  which  forms  an  exception  in  the 
charter  party,  and  must  fall  where  it  lights.  In  like  manner, 
if  the  injury  to  the  cargo  has  arisen  from  an  inscrutable  acci- 
dent which,  as  between  the  ships,  gives  rise  to  a  claim  for  coin 
tribution,  it  is  settled,  in  so  far  as  the  cargo  is  concerned,  that 
this  also  is  a  mere  peril  of  the  sea  within  the  exception  iu  the 
charter-party.  See,  on  this  subject,  hdCv  Com.  vol.  i.  p,  489j 
et  s&Bm  4th  edit. 

COLLUSION,  is  a  deceitful  or  fraudulent  agreement  be- 
tween two  or  more  persons  to  defraud  a  third  party  of  his 
Tight,  When  proved,  it  has  the  effect  at  common  law  of  void- 
ing any  transaction  in  which  it  occurs.  Arrangements  be- 
tween bankrupts  and  their  creditors  on  the  eve  of  bankruptcy 
afford  the  most  frequent  instances  of  collusion  \  and,  as  the 
proof  in  such  cases  is  necessarily  difficult,  our  bankrupt  sta- 
tutes have  created  certain  legal  presumptions  of  collusion 
which  cannot  be  defeated  Such  are  the  provisions  of  the  act 
ItiiM,  c.  18,  as  to  alienations  to  conjunct  and  confident  per- 
sons, and  of  the  act  1690*,  c.  5,  regarding  securities  granted 
within  60  days  of  bankruptcy,  by  which  presumptions  of  col- 
lusion and  fraud  are  established.  Independently,  however,  of 
those  statutes,  wherever  collusion  can  been  proved,  or  where 
the  transaction  is  of  such  a  nature  as  necessarily  to  imply  fraud 
or  collusion,  it  is  reducible  at  common  law  ;  such  are  convey- 


aiices  omnium  bonorum  to  the  prejudice  of  creditors,  or 
conveyances  as  necessarily  render  the  debtor  insolvent;  antici- 
pation of  payment  to  a  favoured  creditor  on  the  approach  of 
bankruptcy ;  securities  given  on  the  approach  of  bankruptcy, 
accompanied  with  concealment  or  false  appearances ;  arrange* 
ments  for  granting  preferences,  by  circuitous  transactions  or 
otherwise ; — these,  and  all  similar  transactions  in  which  there  is 
either  direct  evidence  of  collusion,  or  conclusive  real  evidence  in 
the  nature  of  the  transition  itself,  are  reducible  at  common  lair, 
although  they  should  not  fall  within  the  letter  of  any  of  the 
bankrupt  statutes.  See  Beffx  Com.  vol.  ii.  p.  255,  et  seq 
4th  edit.  Stair,  B.  i.  tit.  %  §  12,  et  seq.  Ersk.  B.  in.  tit.  1, 
§  16 ;  and  li.  iv.  tit.  1,  §  27,  €i  seq,  Banktan,  B.  I  tit,  10, 
§  72.    See  also  Circumvention)  Fraud. 

COMBAT.  Single  combat  was  anciently  admitted  as  a  legal 
mode  of  proof,  both  in  criminal  and  civil  actions ;  and  this 
kind  of  evidence  appears  to  have,  been  received  as  far  down  as 
the  reign  of  Robert  III.  in  questions  regarding  capital  crimes? 
Ersk.  B.  iv.  tit.  2,  §  2.    See  Duelling* 

COMBINATION.  A  combination  amongst  workmen  to 
raise  their  wages,  when  attended  with  tumultuary  assemblages 
or  violence*  is  undoubtedly  a  crime  at  common  ]aw  ;  and  it  is 
also  now  pretty  well  settled,  that  a  combination,  although  un- 
accompanied with  any  outrage,  and  enforced  merely  by  a  sud- 
den striking  uf  Li-ark  by  numbers  at  the  same  time>  and  by  a 
refusal  to  hold  intercourse  with  those  workmen  who  have  not 
joined  the  confederacy,  is  criminal  and  punishable  by  our 
common  law  ;  Hume,  vol.  L  p*  485,  et  seq.  On  the  same 
principle,  combinations  or  contracts  between  masters  for  re- 
ducing wages,  or  altering  the  usual  hours  of  working,  ought 
to  be  criminal  at  common  law,  although  there  is  no  instance 
of  a  conviction  in  this  country  for  such  a  combination*  By  the 
statute  3!J  and  40  Geo.  III.  c.  l(Ki,  justices  of  peace  arc  vested 
with  power  to  punish  summarily  by  Hue  and  imprisonment,  com- 
binations, whether  on  the  part  of  workmen  against  their  mas- 
ters, or  of  masters  against  their  workmen ;  but  it  is  very  doubt- 
ful whether  or  not  that  statute  extendi  to  Scotland. 
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COLUMBARIA,  see  Pigcm-IIott&c. 
COMEDIAN,  an  actor  or  actress.  The  salary  of  a  come* 
dian  is  held  to  be  alimentary,  and  cannot  he  attached,  except 
in  so  far  as  it  exceeds  what  lb  necessary  for  subsistence ;  aU 
though  the  debtor  may  be  incarcerated  for  the  debt,  and  thus 
forced  to  bargain  with  his  creditors ;  BcWs  Com.  voL  i.  p,  75, 
ttk  edit.  It  is  not  hamcsucken  to  assault  a  comedian  in  a 
play-house  ;  Ilt/me,  vol  i,  p.  30S.  By  10  Geo,  II.  e.  every 
actor  for  hire,  who  lias  no  legal  settlement  where  he  acts,  and 
no  licence  from  the  King  or  the  Lord  Chamberlain,  shall  be 
deemed  a  rogue  and  vagabond,  and  punished  as  such,  or  forfeit 
L.50 :  and  plays  acted  in  any  place  where  liquors  arc  sold 
shall  he  deemed  to  be  acted  for  hire,  A  copy  of  every  new 
play  must  be  sent  to  the  Lord  Chamberlain  14?  days  before  it 
h  acted,  by  whom  it  may  he  prohibited.     TowUi Diet. 

COMES,  or  Earl,  was  an  ancient  officer  with  territorial  ju« 
/is  diction  ;  JCrJc,  13.  L  tit  4.  "§  1. 

COMITAS,  as  used  in  international  law,  signifies  the  cour- 
tesy of  nations,  by  which  effect  is  given  in  one  country  to  tho 
laws  and  institutions  of  another,  in  questions  arising  between 
the  natives  of  both.  Among  the  many  intimate  connexions  and 
relations  of  small  states  with  each  other  on  the  continent,  audi 
questions  are  frequent ;  and  many  treatises  have  been  written 
on  the  Conjlktas  Lcgum,  and  the  Comitas,  by  which  they  are 
reconciled*  This,  however,  is  a  subject  into  which  it  is  quito 
unnecessary  to  enter  at  large. 

COMMENDATOR.  During  Popery  the  commendator 
was  the  person  by  whom  the  fruits  of  a  benefice  were  levied 
during  a  vacancy.  He  was  properly  a  steward  or  trustee ;  but 
the  Tope,  who  was  entitled  to  grant  the  higher  benefices  in 
tommendam,  abused  the  power,  and  gave  them  to  commenda- 
tory for  their  lives.  This  abuse  led  to  a  prohibit  ion  of  all  com 
mcudams,  excepting  those  granted  by  bishops  for  a  term  not  ex. 
^ceding  six  months  ;  1  iU(i*  c,  3.    Er&k.  B*  L  tit.  o.  §  4. 

COMMITS  A  li 1  VS.  The  commissaries  or  officials  were  an* 
ticutly  the  delegates  of  the  clergy,  forjudging  in  those  que?< 
$40119  which  fell  within  the  ecclesiastical  jurisdiction,  JJv  thg 
Vol.  I. 
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.ids  l.ttO,  and  1  c-  %  all  jurisdiction  depending  on  papal 
Authority  was  abolished.  But  the  Commissary  Court  of"  Edin- 
burgh,  consisting  of  four  commissaries,  was  erected  by  Queen 
Mary,  under  a  grant  dated  February  8.  1563.  The  Commis- 
sary Court  of  K  din  burgh  has  a  double  jurisdiction  ;  one  dioces- 
tvi.  which  it  c\erci>ef=  over  the  special  territory  contained  in  tile 
grant,  viz.  the  counties  of  Edinburgh,  Haddington,  Linlith- 
gow, Peebles,  and  a  part  of  Stirlingshire  (although,  in  prise- 
tier,  this  jurisdiction  is  confined  to  the  three  Lothian*);  another 
vmverzaly  by  which  it  confirms  the  testaments  of  all  who  die  in 
foreign  countries,  or  who  die  in  Scotland  without  a  fixed  domi- 
cile, and  reduces  the  decrees  of  inferior  commissaries.  There 
*as  but  one  commi^arv  in  each  diocese  until  the  erection' of 
tin  i'  i  ■■ :  i .  1 1 1 1  ^  a  r v  C  ourt  of  Ed  i  n b  urgh ,  a  fter  wh  icl  i ,  infer!  or  com* 
missaries  were  established  under  a  commission  from  James  VI. 
in  most  of  the  principal  towns  in  Scotland.  The  number  of 
inferior  commissariats  is  at  present  twenty-three  ;  but  it  is  pro- 
per to  observe,  that  a  bill  has  been  introduced  into  Parliament 
for  abolishing  the  inferior  Commissary  Courts,  awl  vesting 
their  jurisdiction  in  the  sheriffs. 

The  Judges  of  the  Commissary  Court  of  Edinburgh  are 
appointed  by  the  King,  and  chosen  from  the  Faculty  of  Ad- 
vocates, This  Court  has  a  privative  or  exclusive  jurisdiction  in 
declarators  of  marriage,  actions  of  adherence  or  divorce,  the  ex- 
ecutions of  testaments,  and  declarators  of  bastardy  during  tlielife 
of  the  bastard  ;  but  an  action  for  having  it  declared  that  one  de- 
ceased was  a  bastard,  and  that  his  estate  is  fallen  to  the  King, 
as  v litmus  hares,  is  competent  before  the  Court  of  Session  on- 
ly. Their  cumulative  jurisdiction,  or  that  which  they  enjoy 
along  with  other  courts,  extends  to  actions  of  aliment  by  wive? 
against  their  husbands,— actions  for  sealing  up  repositories,-" 
actions  for  verbal  injuries  arising  from  hasty  words  uttered  un- 
prcmeditatcly  and  in  passion, — actions  of  slander  and  defama- 
tion,— the  authenticating  of  tutorial  and  curatorial  invento- 
ries— and  civil  actions  in  absence  to  the  extent  of  LM  Scots, 
and  to  a  greater  amount,  if  their  jurisdiction  is  prorogated  by 
poaEent  of  parties.  By  stat.  40  Geo.  III.  c.  42,  §  2,  the  regi* 
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^.ration  of  probative  irritSj  S;cr  and  of  protests  on  biUs,  is  taken 
frtfm  the  commissaries, 

The  Commissary  Court  may  review  the  judgments  of  in- 
ferior commissary  courts,  if  the  reduction  be  brought  within 
one  year  from  I  he  date  of  the  decree.  The  mfl-vinr  commLssa- 
lies  have  no  jurisdiction  in  actions  of  nullity  of  marriage,  of 
bastardy,  or  of  adherence,  nor  in  actions  of  divorce.  Sec  Erxh 
B.  i.  tit.  5.  §  25,  el.  seg.  and  Jet  cf  Sederunt,  l28ih  February 
lu(>6. 

COMMISSION  of  OYER  axd  TERMINER.  Sea 
Oyer  and  Terminer. 

COMMISSION  OF  THE  PEACE.  See  Justices  of 
Peace. 

COMMISSION  TO  TAKE  A  PROOF.  See  Jet  and 
Commi.taiou. 

COMMISSIONER.  The  Lord  High  Commissioner  to  the 
General  Assembly  of  the  C  hurch  of  Scotland  represents  the 
Kin^  in  that  assembly.  The  Royal  sanction  is  necessary  to 
the  meeting  of  the  assembly,  and  the  King's  Commissioner  has 
the  power  of  dissolving  it.  In  1746  and  ITfiO,  when  by  ac- 
cident the  King's  Commission  had  not  arrived,  the  assembly 
met  on  the  day  appointed  and  elected  a  moderator,  hut  did  not 
proceed  to  business  until  the  commission  arrived  ;  Ersk.  "B,  i, 
tit.  5,  §  6,  note.    See  Chunk  Judicatories. 

COMMISSIONER  of  CUSTOMS.    See  Custom* 

COMMISSIONER  of  EXCISE.    See  Excise. 

COMMISSIONERS  of  JUSTICIARY.  The  Justi, 
t  iary  Court  consists  of  the  Justice-General,  the  Justice-Clerk, 
and  five  Judges  of  the  Court  of  Session,  who  are  commissioned 
by  the  King  in  place  of  the  assessors  formerly  given  to  the  Jus- 
tice-General. In  this  Court  the  Justice-General  is  president, 
or,  in  his  absence,  the  Justice-Clerk.    See  Circuit  Justiciary. 

COMMISSIONERS  of  SUPPLY.  The  Commissioner* 
of  Supply  are  named  in  the  acts  imposing  the  land-tax,  and 
are  authorised  to  act  within  their  respective  counties.  They 
mu*t,  in  order  to  qualify  thein  to  act,  be  possessed  of  L.100 
Jscots  of  yearly  valued  rent,  in  property,  superiority,  or  liferent ; 
jml  lb?  **mc  lands  mav  £*ive  a  qualify  at  km  io  rcore  than  one  ; 
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as  where  one  commissioner  is  the  superior  and  another  the  van 
cal  in  the  lands ;  Gordon  against  Anderson,  31st  January 
1766,  Mar.  p.  Every  person  acting  without  that  quali- 

fication, though  named  in  the  act  as  a  commissioner,  incurs  i 
penalty  of  sterling,  and  his  vote  will  not  be  reckoned  in 
any  division  of  the  commissi oners*  The  exceptions  in  regard 
to  qualification  are  two ;  one  in  favour  of  the  eldest  sons  or  ap* 
parent  heirs  of  those  possessed  of  a  legal  qualification  to  vole 
in  the  election  of  member  of  parliament,  the  other  of  the  bailies 
and  magistrates  of  royal  burghs.  Before  proceeding  to  act,  the 
commissioners  are  required,  under  a  penalty  of  I*. 20  sterlings 
to  tale  the  oath  of  allegiance  and  abjuration,  and  to  subscribe 
the  assurance  appointed  to  be  taken  by  persons  holding  olfices 
and  public  trust  in  Scotland. 

The  Commissioners  of  Supply  are  entitled  to  name  a  con-' 
xe ner ;  and  "where  this  has  been  omitted,  the  sheriff  of  tk 
county,  on  application  to  the  Court  of  Session,  will  be  autho- 
rised to  call  a  meeting  of  the  commissioners  ;  or  any  private 
commissioner,  where  there  is  no  convener,  may  call  a  meeting; 
J'ultncy,  24th  December  17(>7,  Fac.  Coll  Mor.  p.  2444  The 
commissioners  are  also  entitled  to  appoint  a  collector  and  clerk, 
to  whom  they  may  assign  reasonable  salaries.  The  first  meet- 
ing of  the  commissioners  is  appointed  by  the  act  ■  and  they  are 
ordered  to  name  the  subsequent  diets  of  their  meetings ;  anil 
the  commissioners  present  at  these  meetings  (without  any  v* 
gard  to  a-  quorum)  form  a  legal  meeting,  Wight  on  Ekdioti?, 
p.  194. 

The  principal  duty  of  the  commissioners  is  to  assess  the 
land  tax  ;  and  they  necessarily  proportion  and  divide  the  valu- 
ation (by  w  hich  the  tax  is  imposed)  whenever  a  division  of  pro- 
yerty  makes  such  a  division  requisite*  This  division  is  mack 
upon  an  application  from  a  feuar  or  purchaser,  who  has  acquis 
cd  right  to  a  portion  of  an  estate  that  formerly  was  enteral  hi 
the  cess-books  in  a  slump  sum  ;  and  on  a  proof  led,  in  which 
the  real  value  of  the  respective  lands  is  proved,  a  division  of 
the  cumufo  valuation  is  made  in  just  proportion  to  the  real  va- 
Jueof  the  respective  portions,  on  which  a  decree  is  given  ato 
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and  extracted  by  the  clerk  to  the  commissioners.  This  judg~ 
ment  is  subject  to  review  in  the  Court  of  Session ;  Wight,  p. 
ISi,  and  appendix,  p.  28. 

By  1  Geo.  III.  c.  53^  it  is  enacted^  that  two  general  meet- 
ings of  the  justices  of  the  peace  and  coin ftusftj oners  of  supply 
shall  be  held  yearly  to  order  matters  concerning  the  highways. 
The  first  meeting  is  appointed  to  he  hold  on  the  same  day,  and 
nt  the  sawLt!  place,  that  the  commissioners  of  -supply  meet  to  as- 
sess the  land  tax,  &c,  ;  the  second  on  the  day  of  the  Michael* 
mas  Head  Court;  and  conveners  of  the  sh  ires  are  to  give  the 
same  notice  of  such  meetings  as  are  given  of  ordinary  general 
meetings  of  commissioners  of  supply.  Any  Jive,  or,  in  th* 
chires  of  Kinross,  Clackmannan,  and  Cromarty,  any  three9  whe- 
ther commissioners  of  supply  or  justices  of  the  peace,  are  & 
(juo/iiirii  for  the  purposes  of  this  act*  Under  the  militia  acts 
the  commissioners  of  supply  have  also  power  to  assess  for  fail- 
ures to  make  up  the  quota  for  allowances  to  the  families  of  mi- 
jitiamen,  &c.   Sec  Hithheswis  Justice  of  the  Peace ,  tt«  v.  c.  4, 

COMMISSIONERS  of  T2INDS.  Several  expedient* 
to  provide  the  reformed  clergy  with  proper  stipends,  having 
failed,  a  commission  of  Parliament  was  appointed  by  KilT,  c. 
3y  to  plant  churches  and  modify  stipends  out  of  the  tithes  of 
every  parish  within  the  kindgom.  Other  commissions  were 
afterwards  granted,  with  powers  to  unite  or  disjoin  parishes, 
to  value  and  sell  tithes,  &c  The  last  of  these  commissions 
was  authorised  by  1693,  c.  23  ;  and,  by  1707,  c*  9,  the  powers 
of  it  and  of  all  former  commissions  were  transferred  to  the 
Judges  of  the  Court  of  Session,  who,  since  that  time,  have; 
continued  to  exercise  the  powers  thus  conferred  on  them,  as  a 
parliamentary  commission  under  the  name  of  the  Teiml  Courts 
or  **  the  Commission  Jbr  Plantation  of  Kirks  and  Valuation. 
"  of  Tchuk?  This  court  is  quite  unconnected  with  the  Court 
of  Session,  having  a  distinct  jurisdiction  and  a  separate  esta* 
blishment  of  clerks  and  officers.  The  whole  judge*  sit  in  one 
chamber,  and  act  in  one  body,  nine  judges  being  a  quorum  ; 
and  the  Court  meets  every  second  Wednesday  during  the  sit* 
kings  of  the  Cuurt  of  Session,  beginiiiiiu  with  $W  WRMi  W^k 
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nmSky  after  tlic  mating  of  the  Court  for  the  summer  or  tiimo 
Sessions ;  48  Geo.  III.  c.        §  15. 

The  jurisdiction  of  the  Court  extends  to  all  matters  in  which 
the  former  coin  missions  were  authorised  to  judge,  e.  g.  valiuu 
tions  and  wiles  of  tcindSj  augmentations  of  stipend?,  proroga- 
tions ni"  tacks  of  teinds,  and  (with  consent  of  threc-fourdifs  of 
the  heritors  of  the  respective  parishes)  the  disjunction  or  an- 
luxation  of  parishes,  and  the  building  of  new  churches,  Sec 
An  appi-rd  iit-;-  from  this  Court  to  the  House  of  Lords. 

The  Teind  Court  ha*  no  power  to  put  its  decrees  in  force ; 
tM  ii  done  by  the  Court  of  Session  on  a  bill  presented  at  the 
Bill-Chamber,  craving  a  warrant  for  letters  of  horning,  which 
is  granted,  of  course,  and  the  letters  pass  the  signet  in  the  ufiuil 
manner  on  inducur  often  days ;  l(i33,  c,  19.  All  summonses 
before  this  Court  also  pass  under  the  signet  of  the  Court  of 
Ftssiim  :  hut  they,  as  well  a*  the  diligences  on  the  decrees  of 
the  T eirid  Cuurt,  instead  of  being  subscribed  by  a  writer  to 
the  signet,  are  sub-cril>ed  by  the  clerk  of  the  Teind  Court. 
Sje  Ersk.  B.  i.  tit  5.  §  21s  et,  seq.  fvortfs  Form  of  Prm  m, 
yoi  i.  p.  £94,  ct  sro,  See  also  Augmentation.  Sum  mom, 
7  Yin  tk. 

COMMISSIONERS  of  the  JURY  COURT,  S* 
Jury  Court 

COMMISSIONERS,  private  factor*.  A  commissioner,  at 
factor,  is  a  person  who  holds  a  power  from  his  constituent  to  man- 
age  his  affair*,  either  generally,  or  in  a  particular  department, 
with  full  authority  to  aft  as  he  himself  might  do  if  present 
Extetiaffe  land  estates  arc  generally  placed  under  the  nmiiagt- 
mcnt  of  a  commissioner  or  commissioners'.    See  Factor* 

COMMISSIONERS  on'  a  SE^CESTRATEI)  ES- 
TATE,  By  54  Geo.  III.  c.  137,  §  34,  it  is  directed  that, 
«  at  the  meeting  after  the  last  examinations  of  tlie  banJtrttJtf, 
*4  the  majority  in  value  of  the  creditors  present  .-hall  name  am 
n  three  of  the  creditors  as  commissioners  for  the  purpose .ft 
V  auditing  the  trustee's  accounts,  settling  his  commission,  coo- 
"  turring  with  him  in  submissions  and  compromises,  and  gtv- 
u  ing  their  advice  and  assistance  to  him  in  any  other  iiuhut* 
**  relative  to  the  management  of  the  bankrupt  or  trust  cttaUs. 
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11  subject  always  to  the  controul  of  general  meetings  ''  A  ma- 
jority of  the  commissioners  may  empower  the  trustee  to  com* 
pound.,  either  by  submission  or  com  promise,  all  doubtful  claims 
duo  to  tlie  estate,  or  made  against  it,  or  due  nut  of  other  bank- 
rupt subjects,  or  questions  of  ranking  and  preference,  and  alt 
comingem  debts  and  becuritiei  due  to  or  by  the  estate,  which 
it  may  be  expedient  to  settle  in  tliis  manner,  to  expedite  a  final 
distribution;  sect.  55  of  stat.  A  majority,  with  the  trustee,  is* 
to  fix  the  upset  price  and  conditions  of  sale  of  any  property  di- 
rected hv  the  general  meeting  to  be  sold  by  public  voluntary 
roup;  §  4&  A  majority  is  to  audit  the  trustee's  accounts,  and 
by  a  minute  under  their  hands  to  fix  his  commission ;  to  ascer- 
tain the  net  proceeds  of  the  estate  recovered  at  the  end  of  the 
#rst  ten  months ;  and  to  prepare  in  the  same  manner  for  each 
dividend  ;  §  45  and  4-6\  They  are  to  ascertain  tbe  sum  to  be 
left  in  the  bank  for  contingent  expense  (§  15)  \  and,  if  autho- 
rised by  tour-fifths  of  the  creditors  in  number  and  value,  at  a 
general  meeting,  to  give  any  allowance  to  the  bankrupt,  they 
and  the  trustee  have  a  discretionary  power  jespecting  the  alli- 
ance to  be  paid  ;  §  G#. 

Disputes  about  the  election  of  the  commissioners  are  to  be 
reported  to,  and  summarily  advised  by  the  Court  of  Scssiom  or 
Lord  Ordinary  on  the  Bill*,  in  the  same  manner  as  in  dis- 
puted elections  of  the  interim  factor  or  trustee.  The  commit 
si  oners  (§  35.)  may  meet  at  any  time  they  think  fit  for  the  pur- 
pose of  ascertaining  the  situation  of  the  bankrupt  estate,  or 
examining  the  acts  or  transactions  of  the  trustee  ;  and  they  may 
Kftke  such  reports  as  they,  or  any  of  them,  may  think  proper, 
to  a  general  meeting  of  the  creditors,  which  they,  or  any  of 
them,  an-  empowered  to  call  h\  advertisement  in  the  kdinhurgh 
Gazette  on  fourteen  days  notice.  A  person  conjunct  or  con- 
fident with  the  bankrupt  cannot  he  a  commissioner,  nor  a  cre- 
ditor having  a  material  interest  adverse  to  the  other  creditor, 
nor  one  residing  bevond  the  jurisdiction  of  the  Coun,  nor,  in 
general,  any  one  exposed  to  the  objections  which  disqualify  a 
person  for  the  olliec  of  trustee  (see  Trustee).  Neither  is  a 
person  who  acts  at  the  meetings  us  agent  far  a  creditor  eligibly 


us 


com— co^r 


&6  ft commissioner.  But  inner  on  nnoihn-  ljan"k nipt  estate, 
to  which  citato  the  bankrupt  is  indebted,  may  be  elected  an  be- 
in^  not  an  aurent  but  a  creditor.  The  whole  Humiliation  of  corn- 
missioned  dot*  not  fall  by  the  death  or  failure  to  act  of  one  of 
them  ;  the  Court  w  ill  authorise  the  creditors  to  meet  and  sup. 
ply  the  vacancy.  Commissioners  are  disqualified  in  the  same 
manner  as  the  trustee  from  purchasing  any  part  of  the  estate  or 
effects  of  the  bankrupt ;  M'Kellar,  8th  March  1S17,  Fac.  ColL 
Commissioners  arc  entitled  to  no  salary,  commission,  or  allow- 
ance ftf  any  kind  from  the  bankrupt  estate.  Sec  UdVi  Com. 
vol  ii.  p-  11  K  H  seq* 

COM  HUTMENT  fob.  TRIAL.  After  the  declaration  of 
an  accused  person,  and  the  precognition  have  been  taken,  if 
there  be  reasonable  grounds  of  suspicion  against  him,  the  tni* 
gist  rate  grants  warrant  to  commit  him  to  prison  to  abide  the 
result  of  bis  trial  for  the  crime  charged  against  him.  This 
warrant,  by  1701,  c.  6,  must  be  in  writing,  and  duly  signed. 
It  must  specify  distinctly  the  particular  offence  charged,  and 
it  must  proceed  on  a  signed  information.  This  information  II 
generally  in  the  form  ol  a  petition  or  complaint  at  the  instance 
of  the  procurator- fiscal,  by  whom  it  is  signed,  although  it 
would  seem  that  a  less  formal  application  is  a  sufficient  com- 
pliance  with  the  statute  ;  such,  for  example,  as  an  affidavit,  or 
signed  declaration,  or  even  a  letter  by  the  party  concerned,  or 
having  cause  of  knowledge,  provided  it  properly  describe  the 
fact,  and  be  duly  referred  to  in  the  warrant  of  commitment ; 
JIumc,  vol  ii.  p*  84,  But,  in  whatever  shape  the  information 
is,  it  must  contain  a  direct  charge  of  facts,  not  a  vague  state- 
ment of  suspicion?.  The  ofticcr  executing  the  warrant,  before 
imprisonment,  must  serve  the  accused  party  personally  wtth  a 
copy  of  the  warrant.  The  ordinary  practice  is  to  subjoin  die 
warrant  to  the  information,  and  to'  Berre  the  prisoner  with  a 
full  copy  of  both.  Commitment  for  trial  on  a  warrant,  defec- 
tive in  the  statutory  requisites,  exposes  the  gtanter,  the  officer 
executing  it,  and  the  keeper  of  the  prison,  to  the  pains  ol 
wrongous  imprisonment  i  1701,  c,  d  (see  Wrongous  Imprison* 
went).    There  is  an  exception  in  the  statute  in  favour  of  iiv^ 
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ferior  magistrates,  justices  of  the  peace,  S*c.  empowering  them 
10  take  security  for  jowl  behaviour  and  to  keep  the  peace,  as 
they  were  is:  use  to  do  before  the  passing  of  the  act  1701 ;  and 
also  to  commit  for  trial  ibr  indignities  done  to  themselves,  or 
to  imprison  vagabonds,  Sec.  or  for  riots,  batteries,  pickeries,  Sec. ; 
the  persons  so  committed,  however,  having  the  benefit  of  the 
Statute,  in  so  far  as  concerns  bail,  and  the  expediting  of  trial. 
It  is  also  provided  by  the  statute,  that  the  Privy  Council,  or 
any  live  of  them,  in  case  of  imminent  or  actual  invasion,  re- 
bellion, or  insurrection,  may  commit,  upon  suspicion  of  ac- 
Cession  thereto,  without  being  liable  to  the  penalties  of  the 
statute;  the  person  so  committed  having  his  relief  for  trial  or 
liberation  under  this  act ;  stat.  1701,  c.  C— Sec  Hume,  vol.  ii, 
p.  8(2,  et  3eq. — See  also  Arrestment  Bail. 

COMMITTEE,  arc  those  to  whom  the  consideration  or 
management  of  any  matter  is  referred  by  some  court  or  as* 
sembly  to  whom  it  belongs.  The  powers  of  a  committee  must 
of  course  depend  upon  the  particular  authority  given  to  them 
by  their  constituents.  In  the  House  of  Commons  there  are 
certain  standing  commit  tees  appointed  by  each  new  parliament, 
\h<  the  Comt?filtec  of  Prii-th-gWi  of  Religion,  iff  Grievance st 
and  of  Trade  ;  but  of  these  the  Committee  of  Privileges  is  the 
only  acting  one.  The  House  is  also  in  use,  when  it  thinks 
proper,  to  appoint  Select  Commit  tee  s>  as  they  arc  termed,  for 
particular  purposes;  Toml'tiCs  Diet 

One  of  the  most  important  committees  of  the  House  of  Com- 
mons is  that  for  deciding  upon  disputed  elections.  This  com- 
mittee is  chosen  for  the  particular  ease,  under  a  system  of 
i'ules  and  regulations  calculated  to  insure  impartiality  in  the 
decision  of  the  question  referred  to  them.  Election  committees 
cannot  be  formed  until  at  least  oner  hundred  members  are  present. 
The  names  of  all  present  are  then  written  on  slips  of  paper, 
and  put  in  equal  numbers  into  six  glasses,  and  the  clerk  draws 
out  a  name  alternately  from  each  glass  to  the  number  of 
forty-nine.  Lists  of  the  forty-nine  arc  then  delivered  to  the 
■  ■oiiiiFel  for  the  parties  who  have  each  the  privilege  of  striking 
•fF  Ritermttcly  one  from  tfce  &st  UBtjjJI  the  number  is  reduced 
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go  thirteen.  Where  there  are  two  partita  only,  each  n&mej 
an  additional  member  from  those  present  at  the  ballot,  or,  fail, 
h)g  such  nomination  by  the  parties,  two  additional  names  are 
4m  wn  from  the  glasses,  winch  complete  a  committee  of  fifteen, 
vho  arc  then  swum  to  try  the  mutter  in  dispute*  If  there  are 
fcnore  than  two  parties,  no  nomination  is  made  by  the.  parties 
"but  the  list  of  thirteen  choose  two  member*  why  have  beea 
present  at  the  ballot,  and  not  drawn,  to  act  along  wiih  them, 
and  complete  the  fifteen*  Nothing  but  absolute  necessity, 
proved  urujn  oath,  can  excuse  absence  from  this  committee  \ 
and*  if  more  than  two  members  arc  absent,  the  committee  must 
adjourn ;  and  if,  by  death  or  otherwise,  their  number  is  refus- 
ed below  sixteen,  the  nomination  becomes  void,  and  a  new 
committee  must  be  chosen.  The  Court  thus  constitute!,  and 
the  parties,  may  obtain  the  Speakers  warrant  for  enforcing  tb 
attendance  of  witnesses,  or  the  production  of  papers,  record^ 
&c,  thought  necessary  for  deciding  the  matter  at  issue.  See 
the  regulation*  tor  election  committees  fully  stated  in  Bclf* 
.?':;,:■;■<■■:    v   !'...     .'i  L       p.   iSu.    See  ai;o  art.  ICkdim 

COM  MIXTION,  is  a  ppc-ch:;  of  specif! cation,  including 
under  it  commotio,  properly  so  called,  which  is  the  mingling 
cf  solids;  and  cortfit&w,  which  is  the  mixing  of  liquids.  U 
way  be  proper  to  distinguish  between  that  eummUtion  winch 
produces  a  new  subject,  and  thai  which  mingles  without  alter- 
ing the  nature  uf  the  subjects,  in  the  case  of  two  parcels  of 
:jraiil,  or  the  mixing  of  two  quantities  of  wine.  1.  A\  here, 
from  the  commixtkm  of  two  or  more  substances  of  different 
kinds,  a  new  substance  is  produced,  which  doea  not  admit  of 
die  materials  being  restored  to  their  original  state,  the  person 
ky  whom  the  new  property  has  been  made  becomes  the  fiofc 
■proprietor,  anc]  he  must  consequently  be  liable  to  the  owners  of 
the  materials  for  their  value.  2.  "Where  it  is  a  mixture  ut 
the  same  substances,  and  no  new  one  is  formed^  the  original 
right  of  property  remains;  and  whether  the  mixture  has  hap- 
pened through  accident,  or  has  been  made  by  design,  the  riglrt 
of  property  in  the  materials  will  render  the  subject  a  common 
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prupertv,  divisible  amongst  the  parties  according  to  the  value, 
of  their  respective  shares.    Rrxk.  H.  ii.  tit.  1 ,  17. 

COMMODATE,  is  a  species  of  loan  gratuitous  on  the  part 
of  the  lender,  by  which  the  borrower  is  obliged  to  restore  the* 
!*amc  individual  subject  which  was  lent,  in  the  same  condition 
in  which  he  received  it ;  Enk\  B*  iiL  tit.  1,  §  20,  ei  Kq,  See 
Loan.    Mitiuum.  Borrowing, 

COMMON  LAW.  The  term  common  law  is  used  by 
many  of  the  writers  on  the  law  of  Scotland,  and  in  some  of  the 
acts  of  the  Scots  Parliaments,  to  signify  the  Roman  law  ;  but, 
in  its  proper  acceptation,  it  means  our  consuetudinary  law, 
whether  founded  on  the  Roman  Jaw,  the  feudal  customs,  or  the 
ancient  unwritten  law  of  the  country  from  whatever  other 
tfcrurce  derived ;  Ersk.  B,  i.  tit.  1,  §  28. 

COMMON  PASTURAGE,  is  a  known  servitude  in  Scots 
law,  by  which  the  owner  of  the  dominant  tenement  is  entitled 
to  pasture  a  certain  number  of  cattle  on  the  grass  grounds  of 
the  servient  tenement.  The  right  is  established  either  by 
grant  or  by  prescription.  When  constituted  by  grant,  the  mere 
consent  expressed  iu  the  deed,  followed  by  possession,  will  ren- 
der the  servitude  real  and  effectual  against  singular  successors. 
Where  the  right  is  constituted  by  prescription,  the  possession 
mu»l  have  continued  for  40  years  uninterruptedly.  See  Pas* 
turngc. 

<"OMMO\  A  CENT,  is  an  agent  or  solicitor  before  the 
Court  of  Session,  employed  to  conduct  a  cause  in  which  several 
parties  have  a  common  interest ;  as  the  common  agent  in  con- 
ducting a  process  of  multiplepoinding,  or  a  process  of  ranking 
and  sale.  He  is  elected  by  the  parties  interested,  or  their 
jiiff-nts  duly  authorised  ;  and  his  election  being  reported  to  the 
Lord  Ordinary,  be  approves  of  it,  and  administers  the  o&tjj  dc 
Urn  11  See  Act  of  Sederunt.  1 1  th  J  dy  1 794.  See  also  Judu 
x'tal  Snlt  and  Hanking. 

COMMON  DEBTOR  Where  the  effects  of  a  debtor 
b.»ve  been  arrested,  and  there  arc  several  creditors  clauning  a 
share  of  them,  the  debtor,  as  being  debtor  to  all  the  claimants, 
ts  distiu^ujs.hcd  by  the  same  of  the  commw*  debtor  m  the  pr*. 
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codings  which  taVc  )>lacc  in  the  competition,    Et  jfr.  B.  iii,  tit 

4,  §  % 

COMMON  PROPERTY",  ifc  property  either  heritable  01 

IVnivcaU  -  be  raging  to  more  than  one  proprietor  pro  hidivi$o. 
The  common  proprietors  are  mutually  bound  to  communicate 
the  profit,  or  to  \kzt  the  loss  arising  from  their  common  pro, 
perty  in  porporiion  to  their  respective  shares  in  it.  Where  the 
common  property  is  heritable,  and  the  proprietors  wish  a  dm, 
» ion  of  it,  this  may  be  done  either  extrajudicially,  or  on  a 
brieve  of  'division  directed  to  the  Sheriff;  liankton,  B.  i.  tit.  8, 
J  $8  (sec  Brit  vos.  Hor.z  Portionerfy  Where  the  heritable 
lubjtft  is  not  divisible,  c.  g.  a  brew-house  or  other  indivisible 
subject,  any  one  of  the  common  proprietors  may  require  the 
others  cither  to  purchase  his  share  at  a  certain  price,  or  to  sell 
jhia  theuc  shares  at  the  tame  rate,  or  to  concur  in  exposing  the 
whole  to  public  roup  ;  Milligan,  8th  February  1782,  Fac  Coll 
Mor*  p.  2486.  Moveable  subject  held  in  common  may  be 
divided,  when  divisible,  in  an  action  before  the  Judge  Ordinary; 
or,  in  case  the  subject  is  not  divisible,  us  a  ship,  a  majority  of 
the  common  proprietors  may  sell  it  by  public  roup ;  or  any  one 
of  them  may  ob%e  the  ethers  to  take  his  share  at  a  fixed  price, 
or  to  sell  him  the  ir  shares  at  the  same  rate,  by  an  action  of  sett 
before  the  High  Court  of  Admiralty ;  Jiajikton,  B,  i.  tit.  8.  § 
*0 ;  Stair,  B.  L  tit.  16.  §  4,  and  B.  t  tit.  7.  §  15;  6 
iii.  tit.  3.  §  56.    See  also  Sett. 

COMMONS,  HOUSE  OF.    foe  Paftiament. 

COMMONTY.  A  common  or  commonty  is  a  piece  of 
ground  belonging  in  property  to  one  or  more  persons,  and  ia 
general  burdened  with  sundry  inferior  rights  of  servitude,  m 
a*  pasturage,  fcal  ami  divui,  Jke.  in  which  last  respect  a  com- 
monty  ditferc  from  common  property  held  pro  hidkiso.  There 
being  no  n^ubir  method,  at  common  law,  of  ascertaining  the 
rights  of  parties  in  a  commonly,  and  dividing  it  among  thetn, 
the  act  1690,  c.  38,  makes  all  cemmonties,  except  those  be- 
longing to  the  King  and  to  royal  burghs,  divisible  at  the  in- 
stance of  any  having  interest  by  an  action  in  the  Court  of  Scs- 
4m\  against  idl  parties  concerned.    The  Ceiut  is  empowered 
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by  this  statute  to  discuss  the  relevancy,  and  to  determine  on 
the  right*  and  interests  of  the  parties,  to  grant  commission  for 
perambulating  and  taking  all  necessary  proof,  and  to  divide 
the  common  amongst  the  parties  concerned.  It  is  also  declar- 
ed that  the  interest  of  the  heritor*  having  riuht  to  the  common 
shall  be  estimated  according  to  the  val nation  of  their  respective 
lands  and  properties,  and  that  the  portion  of  the  common  ad- 
jacent to  the  property  of  each  heritor  be  adjudged  to  him  ; 
with  power  to  the  Court  to  divide  the  movies  in  the  com- 
mon; or,  in  ease  they  cannot  he  conveniently  divided,  that  they 
shall  remain  common  with  free  ish  and  entry,  whether  divided 
•x  not* 

A  right  of  servitude  over  a  common  is  a  sufficient  title  to 
pursue  a  division ;  but  it  has  doubted  whethet  the  * 
tutc  extends  to  lands  held  in  property  by  one  person,  but 
burdened  with  servitudes  in  favour  of  other*.  The  decisions 
cm  this  point  have  varied  ;  but  it  seems  new  to  he  settled  that, 
where  thu  property  of  a  sole  proprietor  id  atiected  uith  nervi- 
tudes,  the  several  rights  of  servitude  over  the  surface  may  tfe 
divided  in  terms  of  the  statute,  without  prejudice  to  the  righf 
of  property ;  Ersk.  13.  iii.  tit.  3,  §  57.  It  has  ako  been  held 
that,  although  a  sole  proprietor,  burdened  with  servitudes,  h.u 
no  claim  to  a  pronpuutu  in  the  division  of  the  Eurface,  yet  that 
he  hes  right  to  the  coals,  mines,  and  minerals,  and  other  toa- 
sihs  under  the  surface;  Henderson,  £lst  February  1782,  Fac. 
Coll.  Mor.  p.  2487. 

In  questions  amongst  the  common  proprietory  thcvalua- 
turns  of  their  respective  properties  :tf)ord  the  Statutory  tVtfa  iff 
division  ;  but  in  questions  between  the  proprietors  of  the  com  - 
inon  and  those  having  rights  of  servitude  merelv,  the  division 
is  regulated,  not  by  the  valued  rent  of  those  claiming  servi. 
tudes,  bi.it  according  to  the  number  of  cattle  they  are  entitled 
to  pasture  on  the  common,  or  according  to  the  value  of  their 
interests  in  the  common,  whatever  they  may  be  ;  Maitland, 
11th  August  1772,  Mor.  p.  2485.    BtHkl  LL  iih  tit,  i\  § 

COMMUNION  ELEMENTS.  The  Teind  Court,  i„ 
modifying  a  stipend  to  a  minister,  make  xn  allowance  for  com 
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reunion  dements,  payable  out  of  the  tenuis  of  the  parish,  hut 
the  Judges  do  not  consider  themselves  to  he  at  liberty  to  riu 
croaeh  on  the  stock  where  the  teinds  arc  exhausted.  Enfc. 
B.  ii.  tit.  10,  £  80, 

COMMUNION  of  GOODS.  Sec  Good*  in  Communion, 
COMMUNITY  or  CORPORATION,  A  corporation 
i«  composed  of  a  number  of  persons  erected  by  proper  audio, 
rity  into  8  body  politic,  with  certain  rights  and  privilege*. 
Cities,  burghs,  hospitals,  scientific  or  professional  association*, 
Ire.  may  he-  thus  incorporated  Corporations  cannot  be  legally 
constituted,  except  by  the  King's  patent  or  by  act  of  Parli* 
Irient.  Voluntary  associations  have  no  jjcrsona  standi  in  jitdi. 
elo.  Rut,  by  special  statute,  $3  Geo.  II L  c.  54,  it  is  made 
lawful  to  establish  societies  for  raising  funds  for  the  mutual  re- 
lief and  maintenance  of  the  members  or  their  families  in  old 
age  or  sickness.  The  regulations  of  such  societies  are  directed 
to  be  exhibited  to  the  quarter  sessions  of  the  justices  of  the 
peace,  by  whom  they  are  to  be  confirmed*  The  stat  35  Geo, 
IIL  c.  3,  extends  the  benefit  of  the  former  act  to  institutions 
for  relieving  tl>e  widows  and  families  of  the  clergy  and  others 
in  distressed  circumstances, 

A  corporation  is  hekl  in  law  to  be  one  person,  and,  being 
in  general  established  for  a  perpetuity,  the  legal  person 
never  dies ;  for,  although  the  individuals  composing  it  die 
out  by  degrees,  yet  those  who  come  in  their  places,  cither  by 
succession  or  by  election,  or  by  the  nomination  of  the  founder, 
according  as  the  charter  is  conceived,  preserve  the  corporation 
entire.  In  general,  by  the  charter  of  erection,  a  corporation 
may  sue  or  be  sued  in  its  corporate  name  ;  it  may  hold  heri- 
table property,  and  contract  debt,  which  will  be  effectual 
against  the  property  and  funds  of  the  corporation.  A  supe- 
rior, however,  is  not  bound  to  give  an  entry  to  a  corporation, 
3$  to  an  ordinary  purchaser,  on  payment  of  a  year  b  rent ;  Hill, 
17th  January  ltflo,  Fac\  Coll.  (see  Composition.)  Commu- 
nities have  also,  in  the  ordinary  case,  authority  under  their 
charter  to  elect  magistrates,  directors,  or  other  office-bearer?, 
to  represent  the  whole  community,  and  bind  it  in  the  matter* 
which  the  charter  of  incorporation  allows  to  be  entrusted  to 


co^r — com 


thtir  management  Independently  of  an  express  clause  in  the 
charter,  there  ore  certain  mtturalta  of  a  corporation  which  e™ 
implied  in  its  erection.  Tints,  the  corporation  may  acquire, 
moveable  property,  and  be  sued  for  the  price  of  it ;  it  may 
have  a  common  seal ;  may  assemble  to  deliberate  on  its  affairs ; 
and  has  a  power  to  nuke  bye-laws  for  the  administration  of 
the  affairs  of  the  community,  provided  such  bye-lavs  are  not 
in  consistent  with  the  laws  of  the  realm. 

Communities  are  dissolved,  1.  By  the  expiration  of  the  time 
to  which  their  constitution  limits  them ;  &  By  act  of  Parlia- 
ment ;  3.  By  forfeiture,  when  they  abuse  their  powers ;  in 
which  last  ease,  although  the  members  necessarily  suffer  in  their3 
political  capacity,  yet  no  prosecution  lies  against  #uch  of  the 
individuals  as  have  had  no  accession  to  the  crime,  After  a 
community  is  dissolved,  the  individual  members  aTC  not,  in 
the  general  case,  bound  even  subsidiaric  for  sums  borrowed  by 
the  incorporation.  The  estate  of  the  corporate  body,  as  being 
the  fund  on  the  faith  of  which  the  creditor  contracted,  is  the 
onjy  one  to  which  he  can  look  for  repayment.  Enk.  B,  i.  tit; 
7,  §  G i ;  Bankton,  B.  i.  tit.  2,  §  18,  ci  seq.    See  also  Burgk 

Public  trading  companies,  incorporated  by  a  Royal  grAnt, 
cr  by  an  act  of  Parliament,  are  ako  proper  corporations,  which 
endure  in  continual  succession  during  the  time  appointed  by 
their  charter.  But  private  copartnerships  do  not  fall  under 
this  description  ;  and  being  intended  merely  for  the  private  in- 
terests of  the  copartners,  they  may  be  constituted  without  th* 
Authority  of  the  King  or  Parliament.  See  Public  Companies, 
Svi  it  tfj.  Hank, 

COMPANY.  See  StxkHj. 
COMPANY,  PUBLIC.  See  Public  Companies. 
COMPABATIO  LITEKAJIUM.  The  comparison  of 
handwritings.  This  is  one  of  the  means  resorted  to  for 
proving  the  truth  or  falsehood  of  an  allegation  of  forgery  : 
And  where  genuine  subscriptions  or  writings  are  brought 
to  prove  that  a  subscription  or  writing  is  truly  not  of 
the  hand-writing  of  the  person  whose  it  is  paid  to  be,  much 
Vtfijht  is  glveu  to  this  species  of  evidence.    But  when  the 
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comparatio  litemrum  is  resorted  to,  to  prove  that  a  parti- 
cular writing  has  been  written  by  the  accused,  it  is  considered 
as  a  much  more  doubtful  species  of  evidence.  Ersk.  B,  it, 
tit.  4,  §  71.    See  also  Hume,  vol.  i.  p.  160,  vol.  \h  p.  381. 

COMPEARANCE.  This  term  is  applied  to  the  appear- 
ance made  for  a  defender  in  an  action.  In,  the  Court  of  Se* 
■Ion,  if  a  party  appears  by  counsel,  or  puts  in  a  written  plead* 
ing  signed  by  counsel*  such  appearance  will  have  the  effect  of 
rendering  the  decree  pronounced  in  the  action,  what  is  termed 
m  decree  in  foro ;  the  question  in  dispute  between  the  parties, 
w  hen  decided  by  a  final  judgment  in  which  appearance  hai 
been  made  for  both  parties  is  termed  a  res  Judicata*  See  De- 
cree.   Res  Judicata* 

COMPENSATION,  is  a  provision  of  the  law  of  Scotland* 
by  which,  where  two  parties  are  mutually  debtors  and  creditors, 
their  debts,  if  equal,  extinguish  each  other,  and,  if  unequal, 
leave  only  the  balance  due.  Compensation,  except  by  way  of 
action,  was  unknown  in  our  practice  until  159£,  c.  141,  which 
provides,  that  compensation  tie  IkjuUlo  ad  liquidum  may  be 
pleaded  by  way  of  exception  or  defence  before  decree,  but  not 
by  way  of  suspension  or  redaction  after  decree,  Although 
compensation  docs  not  operate  -ipso  jure  by  our  law,  but  roust 
be  pleade  d,  vet,  where  it  is  pleaded  and  sustained,  the  mutual 
debts  are  held  to  have  been  extinguished  as  at  the  time  of 
concourse  ;  and,  from  that  time  downwards,  the  currency  of  in- 
terest on  cither  side  is  stopped. 

In  order  to  found  compensation,  it  is  necessary,  1.  That 
each  party  be  debtor  and  creditor  in  his  own  right :  hence  a 
fcitor  cannot  compensate  a  debt,  proj>erly  due  to  himself,  with 
a  sum  for  which  he  is  creditor  tuior'to  nomine*  An  executor 
confirmed,  however,  is  hehl  in  this  rcspeet  to  be  the  same  uer* 
son  with  the  deceased ;  and,  therefore,  where  he  owes  a  debt 
propria  nomine,  he  may  plead  compensation  upon  a  debt  due 
to  the  deceased ;  and,  on  the  other  hand,  a  debt  due  to  one 
*rho  afterwards  becomes  executor  to  a  person  deceased,  may  bo 
compensated  with  a  debt  due  by  the  defunct  to  the  executor's 
debtor.  &?,  The  parties  must  be  debtors  and  creditors  to  eacH 
©thcr  at  the  same  time :  hence,  if:  before  the  concourse. 
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of  them  has  regularly  assigned  his  debt  to  a  third  party,  com- 
pensation cannot  be  pleaded  against  the  assignee,  on  any  debt 
afterwards  arising  between  the  original  parties,  although,  where 
the  concourse  has  taken  place  before  the  assignation,  the  debtor 
may  effectually  plead  compensation  against  the  assignee,  upon 
the  debt  due  by  the  cedent;  Ersk\  B.  iii.  tit.  4,  §  14,  iklf 
The  debts  to  be  compensated  must  be  of  the  same  species  and 
quality  ;  hence,  a  sum  of  money  cannot  he  compensated  with 
a  quantity  of  corn,  because,  until  the  price  is  fixed  at  winch 
the  corn  is  to  be  converted  into  money,  the  two  debts  are  in- 
commensurable ;  yet,  in  this  case,  some  short  time  would  pro- 
bably be  allowed  for  ascertaining  the  conversions,  in  order  to 
make  such  a  debt  a  proper  subject  of  compensation ;  Er$k* 
'tbUL  §  15.  It  would  also  appear  that,  where  a  person  is  in- 
debted to  a  bankrupt  estate  in  a  specific  sum,  and  has,  at  the 
same  time,  an  unascertained  claim  fbr  damages  against  the 
bankrupt,  for  failure  to  deliver  goods,  there  is  room  for  a  plea 
of  compensation  on  the  part  of  the  debtor ;  licit*  Com.  vol.  it. 
p.  133,  4th  edit  It  is  proper  to  observe,  however,  that  the 
Cases  referred  to  by  Mr  Hell,  in  support  of  this  doctrine,  do 
not  admit  of  such  a  construction.  42A,  A  debt  already  due, 
and  payable,  cannot  be  compensated  with  a  conditional  debt, 
or  one,  the  term  of  payment  of  which  has  not  arrived ;  Brsk. 
ibid.  Hut  this  holds  only  where  the  parties  arc  solvent ;  for, 
if  one  of  them  is  bankrupt,  the  other  may  plead  compensation 
on  a  debt  which  may  become  due  at  a  future  time  ;  Belts  Com. 
ibid.  8th,  In  strictness,  compensation  ought  not  to  be  admit- 
ted where  the  mutual  debts  are  not  clearly  ascertained,  either 
by  the  writ  or  oath  of  the  adverse  party,  or  by  the  decree  of  a 
judge*  But,  by  invariable  practice,  if  a  debtor  in  a  liquid  stun 
pleads  compensation  upon  a  debt  due  to  him  by  his  creditor, 
but  not  actually  constituted,  the  rule  "  quod  statim  Uqukhni 
"potest  pro  jam  Vtqukio  hnbetur'  is  applied,  and  sentence  de- 
layed ex  a  qui  tat  until  the  ground  of  compensation  be  made 
effectual.  This  rule  has  been  applied  not  only  where  the 
counter-claim  was  offered  to  be  instantly  proved  by  writ  or  oath, 
but  even  where  the  constitution  of  the  debt  required  a  proof 
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by  witnesses  {Ersl\  iL  §  16) ;  and  although  a  debtor  might 
not,  in  the  ordinary  case,  he  allowed  to  avoid  the  payment 
vjf  what  is  liquid  and  payable  during  a  long  litigation 
on  an  illiquid  counter-claim,  yet  there  is  an  exception  even 
to  this  rule  in  balancing  accounts  on  bankruptcy ;  for  u 
Spirent  debtor  will  not  be  compelled  to  pay  the  liquid  debt, 
and  rank  for  his  own  illiquid  claim,  but  may  pleat!  com- 
pensation ;  Belts  Com.  in.  p.  134,  CM,  From  the  exuberant 
trust  implied  in  deposit,  compensation  is  not  pleadable  by  the 
depositary  against  the  depositor.  Nor  can  it  be  pleaded  «gain&t 
the  holder  of  a  note  payable  to  the  bearer  by  the  debtor  upon 
a  debt  due  to  the  debtor  by  any  former  possessor  of  the  iwte,— 
a  doctrine  extended  to  indorsed  hills  of  exchange  which  the 
acceptor  eannot  compensate  against  the  holder  by  debts  due  tfl 
the  acceptor  by  any  of  the  Endorsers  ;  Ersli,  ibid,  §  17.  Nei* 
iher  is  compensation  admitted  upon  a  debt  extinguished  by 
the  long  prescription  at  the  time  compensation  is  pleaded, 
even  although  at  the  time  of  concourse  the  prescription  had 
not  run  ;  Carmiehael,  July  1719,  Mok  jh  £G77.  This  rule 
fiolds  also  with  respect  to  the  shorter  prescriptions,  where  the 
debtor  is  tlcad ;  Lut,  where  the  debtor  is  alive,  the  debt  seems 
not  to  be  in  a  worse  condition  than  an  unliquidated  debt,  wUA 
mav  be  instantly  liquidated  by  reference  to  oath  ;  Belts  Cam.  % 
p,  liii.  1th  ^  Where  the  concourse  is  made  by  the  debtor  acquir- 
ing right  to  a  debt  due  by  his  creditor,  compensation  is  not  ad- 
mitted, cither  where  the  acquirer  \s  presumed  to  have,  had  a  bad 
intention,  or  where  the  compensation,  if  sustained,  would  void 
the  diligence  of  third  parties.  Thus,  a  factor  who  is  sued  by 
his  constituent  for  intromissions  cannot  plead  compensation 
upon  a  debt  due  b\  the  constituent,  to  which  the  factor  has 
acquired  right,  after  receiving  the  rents  sued  for.  Nor  caw 
the  debtor  of  a  deceased  person,  who,  after  his  creditors  death, 
has  acquired  right  to  a  debt  due  by  the  deceased,  plead  com- 
pensation on  such  deht  in  a  question  with  the  creditors  oi  the 
defunct ;  Etsk.  ibid*  §  18.  Nor,  indeed,  can  compensation  be. 
pleaded  in  any  ease  on  a  debt  which  has  been  acquired  mufa 
fde  to  gain  any  undue  advantage;  &cWs  torn.  ib.  p> 
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Loath} \  Compensation  may  be  pleaded  not  only  by  the  princi- 
pal debtor,  but  by  any  one  having  an  interest,  as  by  a  caution- 
er, or  by  a  competing  creditor  who  has  an  interest  to  enlarge 
the  fund  for  division,  by  extinguishing  the  debt  of  one  of  the 
claimants  ;  BclTs  Com.  ibid,  p,  V36- 

By  the  act  1592,  c.  141,  if  compensation  has  not  been  plead- 
ed by  way  of  exception  in  the  course  of  an  action,  it  cannot  be 
pleaded  after  decree,  either  by  way  of  suspension  or  reduction, 
liut,  if  it  has  been  pleaded,  and  unjustly  repelled,  it  may  be 
again  insisted  on,  either  in  a  suspension  or  a  reduction,  where 
these  forms  of  process  are  not  otherwise  incompetent.  Decrees 
in  absence,  whether  of  inferior  judges  or  of  the  Court  of  Ses- 
sion, are  held  to  l>e  decrees  in  the  sense  of  the  statute ;  al- 
though Mr  Erskinc  seems  to  think  that,  as  the  act  of  regular 
tions  1672,  c,  16,  provides,  that  all  defences  competent  in  law 
may  be  pleaded  against  a  decree  in  absence  in  the  same  roan- 
nier  as  if  there  had  been  no  decree,  so  the  defence  of  compensa- 
tion ought  in  no  case  to  be  excluded  by  such  a  decree ;  Erik. 
ibid.  §  \%  But  where  the  decree  in  absence  has  followed  up- 
on a  summons  against  one  of  many  debtors  included  in  the 
same  summons,  this  has  been  held  a  sufficient  specialty  to  al- 
low eoinpensation  to  be  pleaded  in  a  suspension  ;  Corbet,  20th 
March  1707,  Mm  p-  2(512  \  A.  against  B.  25th  February 
\717,  Kilh.  Mor.  p*  2618.  So  also  where  the  decrees  have 
been  set  aside  on  some  legal  nullity,  or  the  charge  has  been 
turned  into  a  libel,  compensation  is  stilt  pleadable ;  Wright, 
gffcb  duly  1676,  Jfor.  p.  Neither  do  baron  decrees,  nor 

summary  decrees  on  a  clause  of  registration,  exclude  compensa- 
tion ;  Uunhton,  B>  i.  tit.  24,  §  6,  par,  27.  But  it  has  been 
found,  that,  after  a  decree  of  furthcoming,  compensation  cannot 
be  pleaded  by  way  of  suspension  by  an  arrestee  against  the  arrest- 
er, on  a  debt  due  to  the  arrestee  by  the  common  debtor,  although 
the  decree  of  furthcoming  was  pronounced  in  absence  of  the  ar- 
restee j  Cunninghame,  Stevenson,  and  Company,  17th  January 
1809,  Fac.  Coil  This  decision,  however*  seems  to  have  pro- 
ceeded chiefly  on  the  ground,  that  the  decree  of  furthcoming 
operated  as  a  transfer  of  the  debt  to  the  arrester,  who  was 
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entitled  to  trust  to  his  arrestment  and  furthcoming ;  see  Note 
5,  Belts  Com.  vol.  ii.  jx  1 44,  4th  edit. 

When  a  pursuer  is  creditor  to  a  defender  by  a  separate  debt 
not  included  in  the  libel,  lie  may  elide  the  defenders  plea  of 
compensation,  by  pleading  recompensation  on  the  separate 
debt,  The  rules  applicable  to  reeompensatian  and  to  compen- 
sation are  the  same ;  and  when  ^compensation  is  pleaded,  thr 
matter  generally  resolves  into  an  action  of  count  and  reckoning: 
flr.sk.  ibid.  See  on  the  subject  of  compensation,  Stair,  B.  i, 
tit.  18,  §  6,  et  seq.  Baith  B.  i.  tit.  24,  §  4,  Enk.  B,  % 
tit.  4,  §  11+  Belts  Com.  vol  ii.  p.  180,  ct  seq.  See  also  Be- 
tcnt'ton. 

COMPETENT  and  OMITTED.  Those  pleat  which 
might  have  been  maintained  in  the  course  of  a  suit,  but  which 
have  not  been  stated,  are  said  technically  to  be  competent  and 
omitted.  By  the  stat.  1672,  c,  16,  §  19,  it  is  enacted,  «  that 
"decreets  in  Jbro  contradktorto  before  the  Lord*  of  Session 
*4  be  not  ugain  suspended  upon  reasons  competent  to  have  been 
**  proponed,  or  which  were  repelled  in  the  former  decreet," 
But  a  final  decree  in  fora  of  the  Court  of  Session  may  be  re- 
versed by  that  Court  when  it  labours  under  essential  nullities 
c,  where  it  is  ultra  petite,  or  disconform  to  its  warrants,  or 
where  there  is  an  error  calculi*  &c.  And,  in  the  opinion  of 
our  greatest  law  authorities,  the  Court  of  Session  may  also  re- 
duce their  own  decrees  upon  the  emerging  of  any  new  fact,  or 
written  voucher,  not  formerly  pleaded  upon,  provided  it  ap. 
pears  that  such  fact  or  document  was  not  known  to  the  parly 
before  decree,  and  wilfully  omitted  in  order  to  protract  the  liti- 
gation ;  Ersk.  B,  hr.  tit.  3,  §  3 ;  Stair,  B.  Lv.  tit.  L  §  44, 50, 
et  seq.  The  rule  as  to  pleas  competent  and  omitted  is  not  ef- 
fectual against  a  minor,  although,  if  the  plea  has  been  pro- 
poned for  the  minor  and  repelled,  he  cannot  open  up  the  de- 
cree ;  Bankion,  E,  h\  tit.  36,  §  16,  et  seq.    Stair,  ut  supra, 

COMPETITION.  A  competition,  generally  speaking, 
takes  place  wherever  two  or  more  persons  arc  claimants  for  the 
same  right ;  but,  in  the  technical  language  of  the  Scots  lav- 
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the  term  is  most  frequently  applied  to  those  contests  which 
arise  on  bankruptcy  between  creditors  claiming  in  virtue  ot 
their  respective  securities  or  diligences,  In  all  competitions  of 
real  rights  or  of  real  diligences,  the  preference  of  course  de- 
pends  in  general  upon  priority  of  registration ;  and,  in  per- 
sonal rights,  the  general  rule  is,  that  priority  of  diligence,  not 
of  obligation,  determines  the  preference,  lint  these  general 
rules  have  been  considerably  modified  by  the  various  bankrupt 
statutes,  one  object  of  which  has  been,  to  equalize  diligences 
used,  or  securities  granted  within  a  certain  period  of  bank- 
ruptcy. The  rules  according  to  which  the  preference  of  rights 
and  diligences  is  determined,  will  be  explained  in  the  separate 
articles  in  which  those  rights  and  diligences  are  treated  of.  Sec 
,Sasine.  Adjudication,  Inhibition.  Assignation,  Arrestment. 
Poinding.    Bankrupt^  See 

COMPETITION  of  BRIEVES.  See  Service  of  an 
Heir. 

COMPLAINT,  see  Petition  and  Complaint 
COMPLAINT,  SUMMARY,  see  Summary  Applica- 
tions. 

COMPLETING  an  ADJUDICATION,  An  adjudica* 
tion  may  be  completed  for  different  purposes ;  thus,  it  may  bo 
completed  in  order  to  enable  it  to  compete  with  other  herita- 
ble rights,  in  which  case  it  must  be  completed  by  charter  of 
adjudication  and  sasinc :  or  it  may  be  completed  to  the  effect 
of  rendering  it  the  first  effectual  adjudication,  under  the  sta- 
tute .'A  Geo.  HI-  c.  137,  §  II.    ^ec  Lijhtmd  AdjiaUadhn. 

COMPOSITION  bv  a  BANKRUPT.  The  creditors  of 
an  insolvent  person  are  said  to  accept  of  a  composition  when 
they  agree  to  give  him  a  discharge  in  full,  on  his  paying  them  a 
part  instead  of  the  whole  of  the  debt  he  owes  them.  Extraju- 
dicial agreements  of  this  kind  may  be  entered  into  cither  with 
a  single  creditor,  or  with  the  whole  creditors.  In  the  former" 
case,  the  agreement  will  be  valid,  whatever  may  be  the  consi- 
deration agreed  upon  between  the  creditor  and  the  debtor. 
Where  the  agreement  is  entered  into  with  the  whole  creditors, 
it  is  a  mutual  contract  proceeding  on  two  implied  conditions  i 
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the  one,  that  all  the  creditor*  arc  dealt  with  equally  ;  the  other, 
that  all  shall  concur,  and  that  no  one  shall  be  bound  unless  all 
are  huumi.  'i  he  proper  evidence  of  an  agreement  of  this  kind, 
is  a  regular  deed  on  stamped  paper,  although  less  formal  evi- 
dence  may  bind  the  parties;  Bells  Com,  vol.  ii  p.  596,  ith 
edU. 

In  extrajudicial  arrangements  for  settling  by  composition, 
no  creditor,  of  course,  can  l>e  required  to  accept  the  com- 
position offered  unless  he  pleases.  Hut,  by  54  Geo.  II L  e. 
1J3T,  §  o9,  a  bankrupt  *hooe  estate  has  been  sequestrated  may, 
at  the  meeting  after  his  second  examination,  or  at  any  subse- 
qiu  nt  meeting  called  by  the  trustee,  and  a  majority  of  the 
commissioners,  make  a  proposal  of  composition  to  his  creditors ; 
and  it  be  oflSsri  caution  for  the  composition  to  the  satisfaction 
of  nine-tenths  of  the  creditors  assembled,  the  trustee  is  cm- 
pM\v  .ul  lo  appoint  and  intimate  another  meeting  for  deciding 
up.-n  tat:  offer,  at  tne  distance  of  not  less  than  three  week? ; 
and  if,  at  the  meeting  so  appointed,  nine-tenths  of  the  creditor!: 
in  number  and  value  there  assembled  accept  of  the  oflfer,  the 
trustee  shall  transmit  a  report  of  the  proceedings  to  the  clerk 
of  the  sequestration  for  the  approbation  of  the  C  ourt  of 
sion;  *■  and  if  the  Court,  upon  considering  said  report,  am) 
tf  hearing  any  objections  that  may  be  stated  by  opposing  crcdi- 
«'  tors  ^ail  find  the  proposition  reasonable,  and  that  the  same 
"  has  been  assented  to,  not  only  by  nine-tenths  in  number  and 
"  Villi:?  of  the  m:dit"vs  who  attended  by  themselves,  or  others 
vf  authorised  by  them  at  the  meeting  last  mentioned,  but  by 
*■  nine  until s  of  all  the  creditors  who  have  produced  ground? 
**'  of  debt,  or  oaths  of  verity,  an  act  or  order  shall  he  pronoun- 
"  eed  to  that  effect,  and  the  bond  of  caution,  which  must  be 
*4  P'  jviously  lodged  in  the  clerk's  hands,  shall  then  be  given 
«  up  to  the  trustee  for  behoof  of  the  creditors,  the  whole  ex- 
A  pt  use  attending  the  sequestration  being  at  the  same  time 
"  paid  or  provided  for,  to  the  satisfaction  of  the  court,  by  the 
«  bankrupt  or  his  friends  ;  after  which  all  proceedings  in  tke 
<*  sequestration  shall  cease,  and  the  act  or  order  shall  declare 
tf  the  trustee  exonered  and  the  bankrupt  discharged,  cNccpt  as 
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*k  to  tho  payment  of  the  impositions  The  statute  (§  f>0) 
declare^  that  all  private  transactions  or  compromises  between 
the  bankrupt  and  particular  creditors,  with  the  view  to  obtaining 
their  assent  to  a  composition  uncler  the  statute,  are  illegal  and 
void,  and  the  parties  concerned  may  be  complained  to  the  court 
at  the  instance  of  any  one  having  interest,  and  made  answerable 
for  all  consequences ;  and  if  any  creditor  shall  be  proved  to 
have  privately  accepted  a  gratuity  or  higher  composition  for 
giving  his  concurrence,  he  shall  forfeit  his  debt,  and  be  liable 
in  restitution  of  what  he  has  received,  vhieh  shall  go  into  the 
general  fund  of  division.  The  bankrupt  may  also  he  required 
fo  make  oath  that  he  has  used  no  undue  means  with  any  of  his 
creditors  to  obtain  their  concurrence.  In  case  a  proposal  for 
composition  has  been  made  in  terms  of  the  statute,  and  has 
failed,  it  is  enacted  by  §  61  of  the  statute,  that  **  no  proposal 
i;  of  a  similar  nature  shall  be  attended  to  by  the  trustee,  or  be 
M  of  any  effect,  unless  proof  is  made  that  the  same  has  been  as* 
sented  to  by  every  creditor  without  exception.* 
If  the  bankrupt  and  Ins  cautioners  fail  to  pay  the  composi- 
tion, the  creditor*  will  be  entitled  to  rank  upon  the  bankrupt 
for  the  whole  original  debt,  and  on  the  cautioners  for  the  a- 
mount  of  the  composition.  But  the  sequestration  will  not  bo 
held  to  revive  on  such  failure  ;  although,  in  competition  with 
new  creditors,  the  old  creditors  will  be  entitled  to  rank  for  their 
whole  debt,  deducting  only  what  they  have  received  from  the 
bankrupt  or  hie  cautioners,  as  if  it  had  been  a  mere  payment  to 
account.  It  would  appear,  however,  that,  hi  the  event  of  a  se- 
cond bankruptcy,  where  payment  of  the  composition  to  the  cre- 
ditors under  the  first  has  been  delayed  only  for  a  short  time, 
the  cautioners  or  the  new  creditors  may  tender  the  stipulated 
composition,  and  so  exclude  the  first  set  of  creditors  from  far* 
ther  competition;  Belts  Com,  vol.  il  p.  500,  501,  ct  acq.  4th 
edit  See  in  general  on  the  subject  of  compositions,  Belts  Com. 
ib'itL  p*  481,  ct  seq. 

COMPOSITION  to  a  SUPERIOR,  is  the  name  given 
to  the  entry  money  paid  to  the  superior  by  a  singular  succes- 
sor.   The  it  mount  of  this  composition  is  sometimes  fijced>  or 
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totted*  as  ^  h  termed,  in  the  original  charter ;  but  where  that 
is  not  the  ease,  the  superior  its  legally  entitled  to  demand* 
year  s  relit  of  the  subject.  The  superiors  right  to  this  exac- 
tion is  founded  on  the  acts  1469,  c.  37, — 1669,  e.  18,— and 
1681,  c.  17,  by  which  superiors  are  bound  to  enter  apprises, 
adjudgers,  and  purchasers  at  judicial  sale?,  on  payment  of  a 
year's  rent.  There  was  formerly  no  direct  mode  of  compelling 
a  superior  to  enter  a  voluntary  purchaser  ;  but  as  this  might 
always  have  been  accomplished  indirectly,  under  those  statutes, 
by  means  of  adjudication  on  a  bond,  the  practice  prevailed  of 
entering  purchasers  by  private  consent,  for  the  same  coraposi- 
tion  which  was  legally  exigible  from  adjudgers  ;  and  the  stat. 
20  Geo,  II.  c.  50,  by  providing,  that  heirs  or  purchasers  may 
force  an  entry  from  the  superior  on  payment  to  him  of  such 
fees  or  casualties  "  as  he  is  by  law  entitled  to  receive  upon  the 
*'  entry  of  such  heir  or  purchaser,"  is  held  to  have  placed  pur- 
chasers and  adjudgers  in  the  same  situation  with  respect  to 
entry  money* 

By  the  present  practice  in  settling  the  composition  for  a 
singular  successor,  the  following  rules  seem  to  be  fixed :  L 
In  the  cast  of  a  land  estate,  the  superior  is  entitled  to  a  year's 
rent,  as  the  lands  are  let  to  tenants,  under  deduction  of  feu- 
duties,  public  burdens,  and  annual  burdens  imposed  with  the 
.superiors  consent.  In  the  case  of  houses  built  in  a  village 
on  ground  feued,  the  same  rule  applies,  with  the  additional  de- 
duction of  a  reasonable  sum  for  repairs  of  houses,  or  other 
perishable  subjects  ;  Aitchison,  14th  February  1775,  Fac. 
Coll.  Mor.  p.  15,0fi0,  Ji.  Where  the  vassal  has  granted  a 
l  iib-tln  at  a  fair  feu-duty,  and  not  for  an  elusory  payment,  or 
with  the  view  merely  of  defeating  the  superior  s  right,  it  is 
now  settled,  that  the  purchaser  or  adjudger  of  the  vassals 
right  is  entitled  to  an  entry  on  payment  of  one  year's  sub- 
feu-duty.  This  last  point  was  very  deliberately  decided  in  a 
late  ease  between  the  superior  and  a  vassal  who  had  sub-feucd 
ground  on  which  part  of  the  New  Town  of  Edinburgh  is 
built ;  the  superior  demanded  a  full  year's  rent  of  the  houses 
built  by  the  iulsieuars ;  but  the  Court  held  that  the  vassals 
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singular  successors  were  entitled  to  an  entry  on  paying  one 
year  b  sub-feu-duty,  that  being  a  year's  rent  of  the  subject  to 
which  the  singular  successors  were  to  acquire  right ;  Cock  burn 
Ross  against  Heriot's  Hospital,  6th  June  1815,  Fac.  Coll.  ; 
affirmed  on  appeal 

In  strict  law,  the  composition  by  an  adjudgcr  is  due  to  the 
ful]  extent,  without  regard  to  the  amount  of  the  debt  on  which 
the  diligence  is  led,  but,  tto  mquitufc^  it  is  frequently  modified 
below  its  true  value  ;  HairtK  l«th  July  16;3;3,  Mor.  pr  15,054; 
and,  where  the  adjudger  is  excluded  by  a  lifcrenter,  he  is  not 
bound  to  pay  the  composition  while  the  liferent  subsists.  If 
the  right  adjudged  be  a  bare  superiority,  it  was  decided  long 
ago  that  a  year's  fcu-duty  is  all  to  which  the  superior  is  en- 
titled as  composition,  because  the  leu~duty  is  the  only  rent  ta 
which  the  adjudger  acquires  right  by  his  diligence  ;  Moukton, 
15th  Febmary  1634,  Mor.  p.  15,02(1  Where  several  ad- 
judgcrs  charge  the  superior  to  enter  them,  lie  is  not  entitled 
to  more  than  one  year's  rent  for  the  whole,  for  all  of  their 
rights  make  but  one  right  to  the  land  adjudged.  In  lands 
holden  of  the  Crown,  the  composition  payable  by  an  adjudger 
is  regulated,  not  according  to  the  rent  of  the  lands,  but  by  a  per 
coinage  on  the  amount  of  the  principal  sum  adjudged  lor;  Ersk. 
H.  ii.  tit.  1£,  §  24.  Where  the  subject  adjudged  is  an  annual  rent 
holden  base  of  the  debtor,  lie  is  bound  to  receive  the  adjudger 
gratis.  In  like  manner,  magistrates  of  royal  burghs,  being 
merely  the  Crown  s  officers,  are  bound  to  enter  adjudgers,  and 
even  voluntary  purchasers,  without  exacting  any  c6mposition  ; 
BankU/ji>  B.  ii.  tit*  4,  §  It  has  been  found  that,  where  a, 

corporation  had  adjudged,  the  superior  was  bound  cither  to 
enter  the  corporation  as  his  vassal,  on  payment  of  the  usual 
composition  of  a  year's  rent,  or  to  pay  the  value  of  the  lauds 
adjudged;  Church  and  Bridge  Work  of  Aberdeen,  11th  De- 
cember 1712,  A/or.  ]>,  ld,034 ;  University  of  Glasgow,  24th 
July  1715,  Mor.  p.  9&96  and  15,075.  But  the  decision  in 
the  last  of  these  cases  was  reversed  on  appeal ;  and  it  has  been 
lately  held  that  the  superior  is  not  bound  to  receive  a  corpora- 
tion a*  his  vassal ;  Hill^  17th  January  1815;  Fac.  Coll.  In 
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the  last  case,  the  Court  did  not  dictate  any  particular  arrange- 
ment  for  the  parties,  and  doubts  were  expressed  by  the  highest 
authority  on  the  Bench,  as  to  whether  the  Court  had  the  power 
to  compel  the  superior  to  receive  a  corporation  on  any  term?. 
The  expedients  suggested  by  some  of  the  Judges,  were  cilher. 
the  entry  of  a  trustee  for  behoof  of  the  corporation  on  pay  mem 
of  the  usual  composition,  or  an  entry  of  the  corporation  iu 
self,  with  a  provision  for  a  duplication  of  the  feu-duty  every 
twenty -five  years.  Sec  on  this  subject,  Stair,  B.  ii.  tit.  &  J} 
41,  and  J*,  ii,  tit,  4.  §  $2.  Ersk.  B*  il  tit.  4.  §  11.  and  B.  a 
tit  12.  §  24.  Bankton,  B.  ii.  tit.  4.  §  11.  and  B,  ill  tit.  10. 
§15. 

The  superior  is  bound  to  enter  an  heir  of  entail,  who  is  lik<N 
vise  heir  of  the  former  investiture,  for  a  mere  dupticanda  of 
the  feu-duty  ;  and  he  is  also  bound  to  enter  the  institute,  when 
not  heir  of  line,  on  payment  of  the  usual  composition  due  by 
a  singular  successor  :  but  it  is  not  held  to  be  settled  whether, 
when  the  heir  of  entail  is  not  also  heir  of  line,  the  superior  is 
entitled  to  a  year's  rcnt>  In  two  cases  in  which  superiors  in- 
sisted on  having  a  clause  inserted,  declaring  their  right  to  & 
composition  of  a  year  s  rent  whenever  the  heir  of  entail  vas 
not  also  heir  of  line  to  the  last  vassal,  the  Court  held  that  tta 
suj^erior  is  not  entitled  to  insert  such  a  clause,  but  that  he  may 
insert  a  reservation  of  his  right  to  make  the  claim  when  the 
separation  takes  place;  M^Kenzie,  4th  July  1777,  Mot.  p. 
15,053,  and  App.  Superior  and  KajW,  A'o.  2.  Duke  of  At- 
gy  11,  19th  November  1705,  Mor,  p.  1<5,06S.  Sec  Entry  of 
Heirs. 

COMPROMISE  is,  in  Knglish  la^,  underwood  to  be* 
mutual  promise  of  parties  to  submit  matters  in  dispute  to  arbi- 
tration. In  Scotland,  the  terms  submit  or  refer  are  generally 
used  ;  and  a  power  to  compromise  is  understood  to  be  a  po*cr 
to  adjust  and  settle  a  difference.  Doubtful  claims  connected 
with  a  sequestrated  estate  may  be  compromised  by  the  trustee 
and  a  majority  of  the  com mitsi oners  ;  54  Geo.  III.  c.  167»  § 
55.   See  Commmfoners,  Arbitration. 
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COMPRISING  was  the  ancient  form  of  diligence  used  for 
attaching  land  for  debt,  bee  Adjudication.  Diligence.  Ap- 
prising., 

COMPULSION.  Acts  done  or  rights  granted  on  com* 
pulsion,  or  under  the  influence  of  force  and  fear,  such  as  would 
shake  a  man  of  firmness  and  resolution,  are  reducible  ;  Ersl  . 
B-  iv.  tit.  1,  $  26  (sec  Force  and  Fear).  In  like  manner, 
crimes  perpetrated  under  constraint,  where  vh  major,  and  im- 
minent personal  danger  are  distinctly  proved  ;  as,  for  example, 
where  a  person  has  been  found  in  arms  against  government 

during  a  rebellion, — or  acting  with  a  mob,  or  with  pirates,  

or  even  engaged  in  some  minor  outrage,— where  the  continued 
influence  of  superior  force  can  i>e  proved,  it  will  be  a  sufficient 
defence  against  the  ci  iminal  charge  :  Hume,  vol.  i.  p.  50. 

COMPURGATOR,  one  who  bears  testimony  to  the  credi- 
bility of  another.  Of  old,  a  mans  credit,  in  courts  of  law, 
depended  on  the  opinion  which  his  neighbours  had  of  his  vera- 
city ;  and  a  party  swearing  was  accompanied  with  a  certain 
number  of  his  neighbours  to  attest  his  credibility. 

COMPUTATION  or  TIME,  The  question,  whether 
or  not  a  particular  period  of  time  has  legally  expired,  may 
have  very  important  effects  on  the  rights  of  parties  ;  and  it  is, 
therefore,  of  importance  to  attend  to  the  rules  by  which  time 
is  computed.  The  following  points  seem  to  be  fixed;  1. 
Where  time  is  computed  by  years,  as  in  the  prescriptions,  the 
years  will  be  reckoned  from  the  nominal  day  in  one  year  to 
the  same  nominal  day  in  the  following  year.  Thus,  if  a  debt 
be  payable  on  the  15th  May  1800,  the  loth  May  1840  will 
he  the  last  day  of  the  long  prescription,  and  an  interruption 
on  that  day  will  be  effectual.  Where  a  right  is  made  to  de- 
pend upon  the  expiration  of  a  single  year,  a  day  is  generally 
added  in  major  cm  evident  lain ;  hence  the  expression  "  year 
il  and  day  ;*  and  the  running  of  any  part  of  the  additional  day 
completes  the  period.  In  this  case,  the  broeard  dies  inccptus 
pro  coir.phto  hthctur,  is  applicable.  Thus,  a  marriage  jim- 
traetcd  on  the  1st  January  LSOO,  will  be  held  to  have  subsist- 
ed year  and  day  to  the  effect  of  giving  the  husband  ridn 
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to  the  tocher  if  the  wife  should  die  on  the  morning  of  the 
2d  January  1801  ;r  Waddel,  25th  Fchruary  1680,  Mor.  p. 
3465,  In  reckoning  the  year  and  day  for  the  pari  pam 
ranking  of  adjudications,  if  the  first  adjudication  were  dated 
1st  January  1800,  an  adjudication  dated  2d  January  1S01 
would  have  the  benefit  of  the  pari  passu  ranking ;  Bangour, 
26th  January  1681,  Mor.  J3467-  In  computing  by  days, 

the  days  are  reckoned  from  midnight  to  midnight  TJms, 
where  an  imprisoned  debtor  applies  for  liberation  under  the  act 
of  grace,  the  ten  days  will  not  be  held  to  have  expired  imiil 
twelve  o'clock,  P.  M,  of  the  tenth  day ;  Blair,  11th  November 
1701,  Mor.  p.  Hood,  Henderson,  and  Company,  lltli 

December  lSl^J,  Fat:  Coll.  Where  the  gran ter  of  a  deed 
challenged  under  the  law  of  death-bed  lived  for  59  days  and 
three  hours,  computed  de  momenta  in  momentum,  after  execut- 
ing the  deed,  the  Court  held  the  deed  to  be  reducible,  on  the 
ground  that  the  law  requires  the  granter  to  have  lived  for  60 
days  without  counting  the  day  on  which  the  deed  was  execute 
cd  :  Ogilvic,  10th  December  1795,  Fac.  Coll.  Mor.  p.  M- 
This  decision  was  aflirmcd  on  appeal ;  and  in  the  note  of  tk 
judgment  of  the  House  of  Lords,  the  House  is  said  to  have 
held,  that,  if,  exclusive  of  the  day  of  executing  the  deed,  the 
grautcr  had  lived  until  the  morning  of  the  sixtieth  day  after, 
the  maxim  dies  inciptus  pro  compLto  ftabetitr  would  have  ap- 
plied ;  and,  accordingly,  it  has  been  so  decided  ;  Mitchell,  3d 
February  1801,  Fac.  ColL  Mor.  App.  wee  Deathbed,  No.  i 
On  the  same  principle,  the  sixty  days  before  bankruptcy,  under 
the  act  1696,  c  5,  and  the  sequestration  statutes,  are  reckoned 
backwards,  exclusive  of  the  day  of  the  bankruptcy,  the  first  ol 
the  sixty  days  commencing  from  the  midnight  preceding  the 
bankruptcy,  and  being  held  as  concluded  the  moment  die  six- 
tieth day  begins;  Blaikie,  !>1st  January  1809,  Fac.  Crit>; 
Anderson,  2d  March  1813,  Fac.  Coll.  In  citations  and  in 
computing  the  induaw  of  diligence,  it  is  also  settled  that  the 
action  cannot  be  called,  or  a  homing  denounced,  until  after  the 
midnight  of  the  last  day  of  the  citation  or  charge  ;  Belfs  Com. 
vol  ii.  p.  18*,  Note,  4th  edit.    In  computing  the  sixty  day* 
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-within  which  an  instrument  of  saline  must  bo  recorded,  the  day 
of  taking  the  infeftment,  as  being  the  terminus  a  quo,  is  not 
counted,  and  registration  at  any  time  on  the  sixtieth  day  after 
that,  will  be  effectual ;  M'k'ttiriSs  Oha.  mi  Stat.  p.  85$  In 
computing  the  reclaiming  days  in  the  Court  of  Session,  the 
twenty  days  arc  reckoned  exclusive  of  the  day  on  which  the 
interlocutor  is  signed ;  Act  of  Sederunt  7th  February  1810, 

CONCEALING  CRIMES,  The  protection  of  a  criminal 
after  the  commission  of  a  crime,  by  concealing  him  from  jogL 
tice,  knowing  his  guilt,  is  a  distinct  offence,  which  may  be 
punished  arbitrarily.  Where,  however,  the  protection  is  given 
in  consequence  of  an  agreement  entered  into  before  the  com- 
mission of  the  crime,  such  concealment  will  found  a  charge* 
against  the  concealer  of  art  and  part  in  the  principal  crime  ; 
ErsJc.  B.  iv.  tit.  4,  §  13. 

CONCEALMENT  of  PREGNANCY.  If  a  woman 
**  shall  conceal  her  being  with  child  during  (lie  whole  period  of 
<£  her  pregnancy,  and  shall  not  call  for  or  make  use  of  help  or 
**  assistance  in  the  birth  ;  and,  if  the  child  shall  be  ibund  dead 
i<!  or  be  amissing,  the  mother,  being  lawfully  convicted  thereof, 
iC  shall  be  imprisoned  for  a  period  not  exceeding  two  years  ; 1 
59  Geo.  IIL  c  14.    Sec  Child- Murder. 

CONCLUDED  CAUSES.  A  cause  is  said  to  be  a  con- 
cluded cause  where  a  proof  has  been  allowed,  and  the  term  for 
proving  elapsed  ;  it  is  then  called  before  an  Ordinary  on  the 
acts  ;  the  proof  is  declared  to  be  concluded  ;  and  a  state  of  the 
process  is  prepared  by  the  assistant  to  the  Inner-house  clerk 
under  the  authority  of  the  Lord  Ordinary  on  concluded  causes. 
This  state  is  printed  and  distributed  amongst  the  Judges,  Wt 
decision  in  the  Inner-house  ;  Ersk.  IS.  iv.  tit,  2,  §  32.  Thi  i 
form  is  now  almost  entirely  superseded  by  the  institution  of  the 
Jury  Court.    See  Jury  Court. 

CONCOURSE  of  ACTIONS.  By  the  Roman  law, 
different  actions  were  competent  on  the  same  ground  of  right ; 
but,  hy  the  law  of  Scotland,  there  is  no  civil  action  in  which 
the  pursneT  has  this  privilege ;  for  although,  in  some  actions, 
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partly  of  a  penal  nature,  the  pursuer  may  insist  either  for  the 
actual  danuigf ,  or  for  violent  profits  ;  yet,  if  he  once  makcliit 
election  and  claim  ample  restitution  only,  he  cannot  afterward 
sue  for  violent  profits.  Rut  our  law  admits  a  concourse  of  ac- 
tions, in  the  special  case,  of  facts  which  may  be  prosecuted 
either  civilly  or  criminally  ;  for  a  prosecution  to  satisfy  public 
justice  is  entirely  different,  both  in  its  nature  and  object,  from 
a  mere  prosecution  ad  civilcm  effect  um,  and  even  although,  in 
the  criminal  prosecution,  the  accused  may  have  been  acquitted, 
yet  it  is  still  competent  fbr  the  private  party  to  institute  a  civil 
action  against  him,  founding  on  the  same  facts,  which,  in  i 
civil  process,  where  a  debt  or  damages  only  are  sought,  may 
be  referred  to  the  defender's  oath,  a  mode  of  proof  in  admit* 
sible  in  a  criminal  prosecution.    Erik.  H.  iv.  tit.  1,  §  6i 

CONCOURSE  of  the  LORD  ADVOCATE.  Although 
a  private  party,  who  has  a  proper  interest,  may  institute  a 
criminal  prosecution  at  his  own  instance,  concluding  for  the 
ordinary  pains  of  law,  against  the  accused  person  ;  yet,  by  an* 
dent  and  invariable  style,  such  prosecution  at  the  instance  of 
a  private  party  must  be  raised  with  concourse  of  the  Lord  Ad- 
vocatc,  This  concourse  is  necessary  to  every  libel  in  the  Court 
of  Justiciary,  whether  the  full  pains  of  law,  or  pecuniary  re- 
paration only,  be  concluded  for;  and,  even  in  the  ordinary 
civil  action  of  reduction  improbation,  which  fictions  juris  k 
laid  upon  criminal  grounds,  but  which  is  pursued  ad  6vikm 
ejprfuM  only,  the  Lord  Advocate's  concourse  is  necessary  It 
would  rather  appear  that,  although  the  Lord  Advocate  may  no 
doubt  exercise  his  discretion  in  refusing  his  concourse,  where 
the  proposed  prosecution  is  manifestly  absurd  or  illegal,  or  at 
the  instance  of  a  party  whose  title  to  prosecute  is  evidently  de- 
fective, yet  that,  in  the  ordinary  case,  he  is  not  entitled  to 
exercise  any  such  discretion,  but  must  give  his  concourse  when 
required,  and  that,  even  if  he  were  formally  to  recal  it  m 
Cou>  t,  the  prosecution  might  still  proceed  at  the  private  ua- 
staive.  In  mutual  libels  at  the  instance  of  the  private  partus 
founded  on  the  same  facts,,  the  Lord  Advocate  must  give 
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concourse  to  the  action  of  each  party ;  Bumfa  vol.  ii.  pt  1™ 
Sue  Criminal  Prosecution. 

CONCOURSE  of  PROCURATOR-FISCAL.  See 
Proe  u  ra  tor-Fiscal. 

CONCURSUS  DEBIT  I  ET  CREDIT  I.  Sec  Compcn* 
sution, 

CONCUSSION.    See  Force  and  Fear. 

CONDESCENDENCE,  is  the  name  given  to  one  of  the 
written  pleadings  in  a  process  before  the  Court  of  Session, 
Condescendences  may  be  either  what  are  termed  condescen- 
dences on  the  grounds  of  the  action,  or  condescendences  in 
terms  of  the  act  of  sederunt,  and  neither  of  them  can  be  put 
in  unless  expressly  ordered  by  the  Lord  Ordinary  or  the 
Court,  A  condescendence  on  the  grounds  of  the  action  is 
a  pleading  at  large  on  the  merits  of  the  ease,  embodying  the 
various  statements,  pleas,  and  arguments  of  the  party  by  whom 
it  is  put  in, — it  is  followed  by  answers,  and  frequently  by  re- 
plies and  duplies,  before  the  Judge  makes  avizandum  in  or- 
der to  decide  the  cause.  This  pleading  is  generally  ordered 
when  the  statements  of  the  parties  are  circumstantial  and  con- 
tradictory. A  condescendence  in  terms  of  the  act  of  sederunt 
is  ordered  when  the  parties  differ  as  to  the  facts  on  which  tie 
decision  of  the  cause  depends  in  which  case  no  proof  will  hp 
allowed,  until  t£  a  distinct  statement  of  the  disputed  facts  and 
"  allegations  shall  have  been  made  in  the  form  of  a  conde- 
"  sceadence  and  answers,  or  mutual  condescendences ;  which 
*;  papers  shall  be  so  framed  as  to  contain  no  argument  or  dk- 
*'  cubsion  of  any  kind,  nor  even  any  recital  of  the  proceedings  ; 
w  but,  taking  it  for  granted,  that  the  nature  of  the  cause  is  al- 
"  ready  understood  frnm  the  libelled  summons,  defences,  and 
"  pleadings,  shall  only  state,  under  distinct  heads  or  articles, 
f*  the  special  facts  and  circumstances  pertinent  to  the  cause 
"  which  are  alleged  and  offered  to  be  proved  on  either  side,  in 
i\  order  that  the  same  may  as  nearly  as  possible  be  brought  to 
<e  a  precise  issue,  and  may  (so  far  as  thought  material)  be  ad- 
"  mitted  to  proof  in  that  form,  either  \yeioro  answer  to  the  rele- 
"  vancv,  or  after  dctenniiujig  upon  it,  as  the  case  may  require/ 
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Act  of  Sederunt,  Mtk  March  1800.  «  If  tlic  ansttcfs  to  the 
«  condescendence,  besides  explicitly  admitting  or  denying  the 
M  facts  stated  in  the  condescendence,  shall  contain  counter  aver- 
u  mcnts,  the  Lord  Ordinary  shall  ordain  parties  to  revise  both, 
*f  so  that  the  parties  may  explicitly  meet  each  other  on  the 
4t  facts  mutually  set  forth  ;**  and  "  the  condescendence  and  an- 
"  swers  (iio  revised  if  necessary)  shall  absolutely  foreclose  both 
M  parties  as  to  every  averment  in  point  of  fact,  except  on 
«  proof  of  novUer  veniem  ad  notitiam,  or  unless  such  fact  be 
«  formally  set  forth  in  a  supplementary  condescendence,  to  be 
"  received  only  with  the  special  leave  of  the  Lord  Ordinary, 
tc  and  under  such  order  as  to  expenses  as  the  Lord  Ordinary 
"  may  judge  proper  "    Act  of  Sederunt,  Itk  February  181S. 

CONDI  CT 10  IN  DEBIT  I,  was  an  action  in  the  Roman 
law  for  repetition  of  money  paid  to  a  person  under  the  belief 
that  there  was  a  debt  due  to  him  when  there  was  in  reality  no 
debt  due  ;  and,  by  the  law  of  Scotland,  action  is  also  given  for 
recalling  a  payment  made  through  mistake  or  ignorance. 
Writers  on  the  civil  law,  founding  on  the  maxim,  "  ignorm^ 

tia  juris  nemmem  excusat?  have  made  it  a  question,  whether 
a  sum  paid  through  a  mistake  in  law  is  recoverable  by  this 
action ;  but  the  Court  of  Session,  on  the  ground  that  this  is 
an  equitable  relief,  has  held  that  a  mistake,  whether  in  law  or 
in  fact,  is  a  sufficient  reason  for  recalling  a  payment ;  Carriek, 
5th  August  1778,  Mor.  p.  2931.  Bank.  B.  i.  tit.  8.  §  23-  tt 
scq.  From  this  rule  there  are  the  following  exceptions !  I 
Payment  made  under  a  natural  obligation,  though  the  law  would 
not  have  enforced  it,  cannot  lie  recalled-  2.  If  the  person  by 
whom  the  payment  was  made  knew  at  the  time  that  no  debt 
■was  due ;  for  in  that  case  the  person  must  have  been  presumed 
to  have  given  the  money  in  a  present;  Er$k\  li.  ill,  tit.  3.  §54- 
A  payment  made  in  consequence  of  a  compromise,  and  m 
order  to  put  an  end  to  a  law-suit,  cannot  he  recalled,  though 
It  may  afterwards  turn  out  that  the  claim  so  compromised  was 
unfounded.  Oliver,  IGtb  May  1798;  not  reported,  but  noted 
Ersk.  ibid, 
1 
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A  creditor  who  had  obtained  a  preference  in  a  ranking  to 
which  he  was  not  entitled,  was  found  liable  to  repetition,  al- 
though he  had  got  no  more  than  payment  of  his  debt ;  Keith, 
14th  November  1792,  Fm  Colt.  Mor.  p.  2933. 

CONDICTIO  causa  data  causa  non  secuta>  was  also  an 
action  received  in  the  Roman  law,  by  which  things  given  with 
the  view  to  a  certain  event  might  be  reclaimed  if  that  event 
did  not  take  place.  The  example  of  this,  commonly  given,  is 
that  of  presents  made  in  contemplation  of  a  marriage  which 
does  not  take  place.  But  if  the  expected  event  has  been  pre- 
vented by  a  cause  not  imputable  to  the  receiver,  no  action  lies, 
unless  he  unduly  delayed  when  he  might  have  pertormed 
Ersk.  B.  ii,  tit.  1.  §  10. 

CONDITION  SI  SINE  LIBER1S  DECESSERIT 
By  the  Roman  law,  if  one  made  a  donation  of  all  or  the 
greater  part  of  his  estate,  when  he  had  no  children,  and 
came  afterwards  to  have  children,  the  gift  became  void, 
upon  the  presumption,  that,  if  the  donor  had  thought,  of 
having  children  of  his  own,  he  would  not  have  made  it.  There 
is  no  example  of  this  implied  condition  in  our  law,  where  the 
donation  was  inter  vivi)$>  and  perfected  by  delivery ;  hut,  in 
testamentary  settlements  or  donations  morth  causa  +  it  rather 
appears  that  the  doctrine  is  recognised  in  our  practice,  if  the 
testator  leaves  a  child  of  whose  existence  in  utero  lie  is  not 
presumed  to  have  known.  But  if  the  children  have  been  ac- 
tually born  during  the  testator's  life,  and  if  notwithstanding 
he  allows  the  settlement  to  remain  for  a  reasonable  time  unre- 
voked, it  would  rather  seem  that  it  cannot  he  set  aside,  espe- 
cially if  it  was  not  of  the  whole,  or  the  greater  part,  of  his 
estate,  and  provided  it  does  not  prejudice  the  child's  legal  or 
conventional  provisions*  JJankton,  B.  i.  tit.  9,  §  5j  i  t  seq. 
Ersk.  B.  iii.  tit.  8,  §  46. 

CONDITIONS  IN  FEUDAL  GRANTS.  Where  par- 
ticular conditious  or  stipulations  are  inserted  in  feudal  grants, 
with  the  view  cither  of  more  effectually  securing,  or  of  modi- 
fying in  some  respect,  the  rights  of  parties,  it  is  an  important 
inquiry  whether  such  stipulations  arc  to  he  considered  asmer* 
personal  obligations,  binding  upon  the  parties  and  their  heir*; 

Vol.  L  S 
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or  as  real  qualifications  or  conditions  of  the  grant  effectual 
against  singular  successors.  It  seems  to  be  settled  that  an  ob- 
ligation on  the  part  of  the  vassal  to  take  infeftment  on  the 
charter  within  a  certain  time ;  or  not  to  dispone  before  he  has 
himself  entered ;  or  not  to  disappoint  the  superior  of  an  entry 
by  sub-feuing,  or  any  similar  obligation  ;  although  it  may  serve 
as  the  grounds  of  diligence,  or  of  an  action  against  the  vassal 
or  his  representative,  will  have  no  effect  against  singular  suc- 
cessors. But,  if  the  stipulation  be  set  down  as  a  condition  of 
the  grant,  it  has  been  thought  that  it  will  not  only  qualify  the 
vassal's  right  as  long  as  the  right  remains  personal,  but  that, 
if  the  rendition  be  inserted  in  the  instrument  of  sasine,  ami  so 
appears  in  the  record,  il  will  operate  as  a  real  qualification 
effectual  against  purchasers  and  creditors,  as  being,  on  strict 
feudal  principle,  a  condition  without  compliance  with  which, 
the  superior  is  not  hound  to  give  an  entry  ;  HclTs  Com.  vol.  i, 
p.  $7,  4th  edit.  Notwithstanding  this  authority,  however,  it 
seems  to  be  deserving  of  consideration,  whether  such  stipula- 
tions can,  under  any  circumstances,  affect  singular  successors, 
v:u-(ly  by  being  declared  conditions  of  the  grant,  According 
to  1  Irskine,  they  must  at  least  be  protected  by  an  irritant  clause ; 
Ersk.  B.  ii  tit.  3,  §  13,  and  tit,  5y  §  28. ;  and  to  whatever  extent 
they  may  he  made  effectual,  it  is  quite  settled  that  the  stipulations 
in  themselves  must  be  neither  illegal  nor  contra  bo7Wfs  mores. 
Hence  it  may  he  reasonably  questioned  whether  any  legal  ob- 
ligation can  be  created  by  a  stipulation,  sometimes  inserted  in 
feudal  grants,  by  which  it  is  provided*  that  the  superior's  lav 
a^ent  shall  pass  the  infeftments  on  the  various  transmissions 
of  the  right.  Such  a  condition  has  been  in  general  reprobated 
as  a  discreditable  attempt  to  infringe  the  ordinary  rules  of  pro- 
fessional practice,  and  a  question  as  to  its  legality  is  at  present 
in  dependance;  Campbell  against  Dunn,  &cc  First  Diri- 

sion.    See  Burdens.   Clause  of  Preemption.    Clause  oV 
alienando*  Prohibitions. 

CONDITIONAL  OBLIGATION,  A  conditional  obliga- 
tion is  an  obbgation  depending  on  the  existence  of  a  condition* 
Such  an  obligation  has  no  force  until  the  condition  exist,  or  be 
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rurificd,  as  it  is  termed,  because  it  is  in  that  event  only  that  the 
party  declares  his  intention  to  be  bound ;  hence  the  condition  of 
an  uncertain  event  suspends  not  only  the  execution  of  the  obli- 
gation but  the  obligation  itself.  An  obligation  of  this  kind  is  held 
to  be  but  "  an  obligation  in  hope  till  the  condition  be  existent  {* 
Stair,  U.  i.  tit.  3.  §  7.  ;  but  the  granter  is  so  far  bound  that  he 
cannot  revoke  the  hope  lie  has  given.  Creditors  may  attach 
conditional  debts  ;  and,  if  the  obligation  does  not  depend  on  the 
life  of  the  particular  individual,  it  is  transmitted  to  heirs  in  ease 
the  creditor  should  die  before  the  existence  of  the  condition. 
All  obligations  depending  on  uncertain  events  are  properly  c»mi- 
ditiona) ;  thus,  an  obligation  depending  on  the  arrival  of  a  day 
which  may  possibly  never  arrive  is  conditional;  hence  a  provision 
payable  to  a  child  on  his  arrival  at  a  particular  age  falls  if  the 
child  die  before  reaching  that  age ;  and  the  same  rule  is  also 
extended  to  legacies,  although  a  contrary  doctrine  at  one  time 
prevailed  ;  Lrsk.  11.  iii.  tit.  i.  §  (i  and  7,  and  note. 

Conditions  adjected  to  obligations  arc  divided  into  possible 
and  impossible ;  the  former  are  such  as  may  naturally  and  le- 
gally happen;  the  latter  such  as  either  naturally  or  legally 
cannot  come  to  pass,  for  what  is  contrary  to  the  law,  or  eonira 
Itonos  mores,  is  held  to  be  legally  impossible.  Possible  condi- 
tions arc  distinguished  into  potential  or  ]>otestative,  i.  e.  such 
as  are  within  the  power  of  the  party  burdened  with  them;  and 
CtUUfl,  being  such  as  depend  upon  an  uncertain  event  over 
which  the  party  has  no  controul.  Contracts  are  null  if  illegal 
or  impossible  conditions  are  annexed,  it  being  presumed  that 
the  parties  are  not  serious.  Hut  such  conditions  adjeeted  to 
legacies,  arc  simply  held  pro  non  seripio,  and  the  legacy  re- 
mams  pure,  for  nemo  praxuviitur  ludere  in  extremis,  and  the 
testator  is  presumed  to  have  seriously  intended  to  give  the  le- 
gacy. The  same  rule  holds  in  bonds  of  provision  by  parents 
to  children  in  implement  of  the  natural  obligation,  illegal  or 
irrational  conditions  annexed  to  them  being  held  pro  non  ad~ 
?i  <(U;  Bank/on,  B.  i.  tit.  4,  §  17.  It  was  formerly  held  that 
this  rule  was  also  applicable  to  unfavourable  conditions,  such, 
for  example,  as  a  condition  that  the  grantee  should  r.ot  inter 
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marry  with  a  particular  person,  or  without  the  consent  of  ctr. 
tain  individuals ;  but  the  rule  at  present  established  seems  to 
be  different,  for  although  these  and  such  lilce  conditions  arc 
not  strictly  enforced  if  unreasonably  insisted  on,  yet  they  are 
to  a  certain  extent  held  tube  effectual.  Thus,  if  consent  to* 
suitable  marriage  is  unreasonably  withheld  by  the  parties  whose 
consent  is  made  a  condition,  the  provision  will  Ik  effectual  even 
although  the  marriage  is  contracted  without  the  consent,  and 
this  whether  the  provision  comes  from  a  father  or  from  a 
stranger ;  Ersh  B.  iii.  tit,  8,  §  85,  And,  in  general,  it 
may  be  observed,  with  regard  to  all  potestative  conditions,  that 
they  shall  be  held  to  be  fulfilled  if  the  grantee  lias  done  all  in 
his  power  to  fulfil  them  :  thus,  if  the  condition  be  that  the 
grantee  shall  intermarry  with  a  particular  person  named,  the 
condition  will  be  purified  by  the  grantee's  paying  his  address 
to  that  person,  although  he  is  rejected,  provided  he  has  not 
unduly  delayed  doing  so  ;  £r$\\  ibid.  Conditions  depending 
merely  on  accident,  must,  of  course,  be  purified  before  the  obli- 
gat  ion*  can  be  enforced ;  but,  if  the  arrival  of  the  condition 
has  been  prevented  by  the  act  of  the  debtor,  or  of  any  other 
person  unduly  interested  in  preventing  its  arrival,  it  shall  be 
held  as  purified,  on  the  principle  that  no  man  can  profit  by  his 
own  wrong  ;  Ersk.  ibid. 

Although  an  uncertain  day  annexed  to  an  obligation  rendert 
jt  conditional,  it  is  to  be  observed,  that  an  uncertain  clay  B 
not  merely  a  day,  the  arrival  of  whieb  is  uncertain,  bat  the 
very  existence  of  which  is  uncertain.  Thus,  the  day  on  which 
a  person  shall  arrive  at  a  particular  age  may  never  exist,  hut 
the  day  of  his  death  must  certainly  arrive  ;  the  former,  there- 
fort,  is  an  uncertain  day,  which  creates  a  condition  ;  the  latter 
creates  no  condition ;  and  an  obligation  to  take  effect  on  the 
day  of  a  person's  death  is  not  in  law  a  conditional  obligation, 
although  its  operation  is  suspended  until  that  event  arrives. 
This  distinction  oughfc  to  be  kept  in  view  iu  applying  the 
maxim  *c  dies  incerlus  pro  canditione  fiabetur."  Ersk.  B.  ui. 
tit.  1,  §  6-  Bank-ton,  U.  i.  tit,  4,  §  19.  Stair,  B.  I 
§  7;  H  icq- 
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CONDITIONAL  LEGACY.  The  doctrine  explained 
in  the  preceding  article  applies  to  the  case  of  a  conditional  le- 
gacy.   See  Legacy. 

CONDITIONAL  INSTITUTE.  Under  the  destina- 
tion in  tailzie*,  those  who  are  entitled  to  take  up  the  succes- 
sion as  the  immediate  dispones  of  the  grantev  are  called  hmtl- 
iufeS)  in  contradistinction  to  the  substitutes  who  succeed  as  heira 
to  such  persons.  Frequently,  however,  the  institution  of  par- 
ticular persons  is,  by  the  terms  of  the  deed,  made  contingent  upon 
pertain  events.  Thus,  several  persons  in  succession  may  be 
constituted  institutes  conditionally,  upon  the  failure  of  others 
prior  to  the  period  when  the  destination  will  take  eflect.  This 
is  the  most  common  species  of  conditional  institution,  and,  in 
luch  eases,  the  survivancy  of  any  of  the  conditional  institutes 
at  the  period  when  the  succession  opens  cuts  off  entirely  all 
right  of  succeeding  on  the  institutes  postponed  to  him,  and 
opens  the  descent  to  the  substitutes,  if  any  be  named  in  the 
deed,  and,  if  not,  then  to  the  institute's  own  heirs.  In  the 
event  that  none  of  the  institutes  survive,  the  succession  de- 
scends through  the  institute  last  named  to  the  substitutes,  if 
there  be  any,  and,  if  not,  then  to  the  last  institute's  own  bcirs* 

The  distinction  between  a  conditional  institute  and  the  substi- 
tutes often  depends  upon  the  nicest  construction  of  the  terms  of 
the  destination ;  and  several  questions  have  occurred  on  that 
point.  The  distinction  U  of  the  greatest  importance,  not  only  in 
so  far  as  it  enters  deeply  into  tin.  nullum  as  to  the  proper  form 
of  making  up  the  title,  but  also  as  a  criterion  on  which  the 
rights  of  the  parties  called  by  the  destination  may  depend. 
See  T&ih*& 

C  O  N  FE  SS I  ON ,  the  ack  n  o  w  ledgem  en  t  or  avowal  of  a  fact,  A 
confession  or  declaration  of  guilt  made  by  a  criminal,  in  presence 
of  a  judge3  is  not  admitted  of  itself  as  evidence  against  him  ; 
but  it  affords  a  presumption  ;  and  being  proved  to  the  jury  on 
the  trial,  by  those  present  at  the  time  when  the  confession  was 
made,  to  have  been  truly  the  voluntary  confession  of  the  cri- 
minal, it  will  be  held  to  be  evidence,  in  terms  of  the  act  loS7, 
c,         The  evidence  required  for  establishing  the  fact  of  tin? 
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acknowledgement  having  been  made  by  the  pannel,  is  that  of 
two  concurring  witnesses.  But  this  declaration  is  not  equiva- 
lent to  a  confession  by  the  panriel  in  presence  of  the  jury;  nor 
ought  it  by  itself  to  be  received  by  the  jury  as  a  proof  of  the 
crime.  It  will  nece^Karily  affect  their  minds  in  weighing  the 
evidence  in  the  cause,  but  it  ought  to  do  no  more,  Hume, 
vol.  ii.  p.  810*  et  seq, 

A  confession,  before  ecclesiastical  courts,  of  adultery >  or  of 
any  other  offence  which  gives  church  scandal,  being  held  si 
extrajudicial  as  to  prosecutions  on  the  same  grounds  before 
ether  courts,  is  no  proof  against  the  party  either  as  to  civil  or 
criminal  effects,  oven  although  it  be  followed  by  public  church 
censure.    Bank  tan,  H.  iv.  tit.  33,  §  20, 

In  ordinary  civil  actions,  a  party  may  be  called  upon  to 
confess  or  deny  any  relevant  matter  of  fact,  and,  if  he  refuse, 
be  shall  be  held  as  confessed  ;  Act  of  Sederunt,  1st  February 
1715,  §  6.  And  by  Act  of  Sederunt,  7th  February  1810,  it 
is  declared  that,  when  a  fact  is  averred  by  one  party  in  his 
condescendence,  "  and  not  explicitly  denied  by  the  other  par, 
t;  ty,  he  shall  be  held  as  confessed  in  terms  of  the  Act  of 
"  Sederunt  1715,  §  6,  and  the  fact  as  definitely  proved  against 
ct  him"    See  Calumny,  Oath  of. 

CONFIDENT  PERSON.  In  the  sense  of  the  act  lift 
ft  confident  person  mnv  he  defined  generally  to  be  an  intimate 
and  confidential  friend.  The  term  seems  applicable  iu  parti- 
cular to  a  partner  in  trade,  a  factor  or  steward,  a  confidential 
man  of  business,  or  a  servant  or  ether  dependant  The  deeds 
of  an  insolvent  person  in  fcvuur  of  those  ko  connected  with  liim, 
if  granted  without  a  just  and  necessary  cau.se,  and  a  price 
fide  paid,  are  reducible  at  the  instance  of  his  prior  creditors, 
under  the  act  1621,  c  18.  The  proof  of  the  confidential  situ- 
ation  of  the  grantee  lie*,  of  course,  with  the  challenger  of  the 
deed,  and  that  being  proved,  the  person  founding  on  the  deed 
challenged  has  the  burden  of  proving  that  it  docs  not  fall  un- 
der the  act ;  for  a  conveyance  to  a  confident  person  is  not  nui! 
prcFJSiitnptione  Jurist  ft  dc  jure.  BeiFs  Cow,  vol.  ii  p  1$ 
4M  edit.    Sec  also  Conjunct  Persons.  CoUushn 
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CONFIRMATION,  CHARTER  OF.  The  modern 
form  of  a  disposition  to  a  purchaser  includes  the  clauses  of  a 
charter  a  mc  as  well  as  de  mc  ;  and  when  the  disponee  has 
taken  infeftment  on  the  precept  of  sasinc  contained  in  a  dispo- 
sition with  this  double  manner  of  holding,  such  infeftment 
vill  not  only  constitute  a  valid  base  right  in  the  person  of  the 
disponee,  from  the  date  of  the  infeftment,  but  the  superior 
may  also  declare  that  infeftment  to  be  equivalent  to  infcfV 
men*  on  a  precept  of  sasine  granted  by  himself,  and  thus  ren- 
der the  right  public.  This  is  accomplished  by  a  charter  of 
confirmation  from  the  superior,  so  called  because  it  ratifies 
and  confirms  the  right  granted  to  the  purchaser,  and  the 
SOsine  following  upon  it.  The  charter  of  confirm ation  narrates 
and  specially  confirms  the  whole  conveyances  and  infeftment* 
since  the  last  public  infeftment,  and  declares  them  to  he 
as  effectual  as  if  they  had  been  verbatim  ingrossed  in  the 
charter  of  confirmation*  or  as  if  it  had  been  granted  before 
taking  the  infeftment.  The  other  clauses  do  not  materially 
differ  from  those  in  an  original  grant,  except  that,  as  infeft- 
ment lias  been  already  taken,  the  charter  of  confirmation  eon- 
tains  no  precept  of  sasine.  The  confirmation  in  the  ordinary 
case  operates  retro  to  the  date  of  the  infeftment,  and  renders 
it  as  effectual  as  if  it  had  proceeded  from  the  first  on  the  supe- 
rior s  precept. 

A  charter  of  confirmation  is  one  of  the  most  ordinary  me- 
thods of  completing  a  purchasers  title  ;  at  the  same  time, 
where  the  progress  is  intricate,  unless  particular  attention  be 
paid  to  the  state  of  the  titles,  serious  mistakes  may  be  commit- 
ted. Suppose,  for  example,  that  A,  who  stands  publicly  infeft 
in  lands  holden  of  the  crown,  dispones  to  B,  who  takes  infeft- 
ment on  A's  precept,  and  then  dispones  to  C,  by  disposition 
containing  procuratory  and  precept ;  and  that  C  applies  for  a 
charter  from  the  crown,  which  is  expede  m  the  following  man* 
ner:  Resignation  is  made  on  the  procuratory  in  Ass  disposi- 
tion to  Ii,  which  remained  still  unexecuted,  and  JJ's  base  in- 
feftment is  confirmed :  Upon  feudal  principles,  this  charter  is 
void,  because  the  confirmation  of  lYs  base  infeftment  rendered 
it  public  from  the  date  of  the  sasine,  and  so  totally  divested  A 
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both  of  property  and  superiority,  and  consequently  left  nothing  * 
to  be  resigned  on  his  procuratory.  In  the  case  now  supposed, 
the  proper  method  of  completing  C's  title  by  confirmation, 
ttould  be  to  infeft  C  upon  B's  precept,  and  then  to  confirm  the 
two  dispositions  and  sasincs.  When  the  disponce  wishes  to 
confirm  intermediate  base  rights,  and  to  resign  on  the  procure 
trtry  of  his  immediate  author,  so  as  to  complete  his  own  tith^ 
by  a  charter  of  resignation  from  his  superior,  care  ought  to  be 
taken  that  the  confirmation  ends  with  the  sasine  in  favour  of 
the  granter  of  the  procuratory,  ou  which  the  resignation  is  in* 
tended  to  proceed,  for,  by  confirming  the  disponed  own  sa- 
sine, his  right  becomes  public,  and  his  author's  procuratory 
useless,  a*  in  the  case  supposed ;  Jurid.  S{yU'st  voL  i.  p.  433, 
62*, 

It  is  proper  to  observe  here,  that  although  the  disposition  to 
ft  purchaser  in  its  ordinary  form  contains  a  double  manner  of 
holding,  that  is,  a  holding  either  a  me  de  svperiore  mco>  or  dr 
mef  yet  it  may  so  happen  that  a  holding  a  mi  only  is  inserted 
In  that  case,  a  mere  iufeftinent  on  the  precept  will  carry  no- 
thing until  confirmed  by  the  superior ;  and  in  the  event  of  dou- 
ble rights  to  the  same  subject  being  granted  by  dispositions 
containing  holding*  «  mi  -only,  the  preference  will  depend,  not  on 
the  date  of  the  region  at;on  of  the  sosine  on  the  rights  confirmed, 
but  on  the  date  of  the  confirmation,  beciuse,  as  such  rights  we 
imperfect  without  confirmation,  the  right  fust  perfected  must  be 
preferable;  Eml:  R  ii.  tit.  7,  jj  14  ;  and  on  the  fame  principle 
a  charter  of  resignation  proceeding  on  the  procuratory  in  a  dis- 
position containing  such  single  manner  of  holding,  will  carry 
the  properly  in  preference  to  an  unconfirmed  sasine  on  the  pre- 
cept. An  improper  use  of  the  charter  of  confirmation,  or  a 
neglect  of  due  attention  to  its  effect,  may  give  occasion  to  ques- 
tions of  great  nicety  rs:;u  diihVuli}  in  \h<-  completing  of  titles. 
See  Consolidation.  Bate  Might.  Public  Right.  Charier. 
Resign  fit 'urn. 

Where  a  dispohce  die*  base  infeft,  bis  heir  may  complete  bis 
title  by  a  charter  of  confirmation  and  precept  of  dare  consiAt 
Contained  in  the  same  deei  whereby  the  superior,  in  the  lirst 
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*   place,  confirms  the  ancestor's  base  inf'eftmcnt,  and  then  grants 
a  precept  for  inferring  the  heir.    See  Clare  Constat 

CONFIRMATION  OF  EXECUTOR,  is  the  furm  in 
which  a  title  is  conferred  on  the  executor  of  a  person  deceased 
to  intromit  with3  and  administer  the  defunct's  moveable  effects, 
for  behoof  of  the  executor  himself,  or  of  those  interested  in  tho 
succession* 

There  are  only  two  cases  recognized  in  our  law,  where  the 
interposition  of  judicial  authority  is  in  this  respect  dispensed 
with,  viz. — 1st,  With  regard  to  those  e fleets,  of  which  the  next 
of  kin  (as  h&rcdes  in  mohilibus)t  when  not  exclu  ded  by  a  pre* 
fcrablc  title,  can  obtain  actual  possession ;  and,  With  re- 
gard to  those  which  the  deceased  has  specially  conveyed  to  an- 
other, cither  per  expressum^  or  by  reference  to  an  inventory, 
an  exception  from  the  general  rule  introduced  by  the  act  of 
Parliament  1690,  c.  £b\  It  is  said  in  some  of  our  law  books, 
that  there  are  other  two  eases  of  exception,  viz. — Is/,  As  to 
leg'tiim  and  jus  r dicta?)  both  of  which  vest  without  confir- 
mation; and,  !2J,  When  the  deceased's  representative  obtains 
from  the  debtor  a  bond  of  corroboration  of  die  sum  due.  It 
will  be  observed,  however,  with  regard  to  the  first  of  these 
cases,  that  the  hgitim  avid  Jim  reticta  do  not  vest  jure  represciu 
tntio?iist  but  are  due  to  the  children  and  the  widow  in  their 
own  rights  which  only  emerge  and  apply  on  the  decease  of  the 
father  or  husband ;  and,  as  to  the  corroboration,  it  is  obvious  that 
the  case  forms  no  proper  exception  to  the  common  ride,  but  i* 
rather  an  instance  of  confirmation  being  rendered  unnecessary 
by  the  substitution  of  a  new  ubligalion. 

In  every  other  instance*  except  those  which  have  been  men . 
tioncd,  continuation  is  required.  It  must  he  cxpede  before  the 
Commissary  Court  of  the  district  in  which  the  deceased  had 
Lis  principal  domicile,  or,  if  he  had  no  fixed  domicile, 
in  that  where  lie  bad  lived  for  the  forty  days  preceding  his 
death.  In  the  case  of  those  to  whom  this  rule  will  not  apply, 
from  the  want  of  a  proper  domicile,  and  of  those  who  have  died 
abroad,  and  who  went  there  ammo  remtuicndi,  the  confirmation 
proceeds  at  Edinburgh  as  the  commune Jorum. 

1'*  toniirinln*  t;ic<:g '.<,•■:•>  ilie  conu^v^y  i<  bound  to  folW 
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certain  prescribed  rules  both  as  to  the  order  of  preference  and 
the  form  of  procedure. 

] ,  As  to  ihe  order  tyf  preference. — Failing  a  special  assig- 
nee, the  executor  nominate,  or  person  whom  the  decease  J 
has  himself  appomted  to  the  office  (thongh  he  has  done  so 
merely  in  a  simple  testament,  and  without  any  relative  assig- 
nation), is  always  preferred  in  the  first  place.  The  executors 
next  preferred  arc  called  executors  dative,  the  oftice  not  being 
i  on f erred  on  them  by  the  deceased,  but  given  to  them  by  the 
judge  ;  and  among  these  executors  them*  elves,  the  rules  of  pre- 
ference observed  arc  ae  follows,  viru  lmot  A  person  holding  a  ge- 
neral disposition  of  moveables  from  the  deceased  (executor,  qua 
general  disponce).  2d,  The  deceased's  nearest  of  kin,  (executor, 
ijtid  nearest  of  kin).  3d.  His  relict  (executor,  qua  relict).  4rft, 
Tlis  creditor,  in  a  liquid  ground  of  debt  (executor  creditor), 
J>///,  His  special  legatee  ;  and,  lastly,  failing  all  of  those  (which, 
liowever,  will  seldom  happen),  the  procurator- fiscal  of  court; 
1695,  c.  41. 

&  Ax  to  the  form  rf  proceeding, — This  is  simplest  in  the 
case  of  an  executor  nominate.  ITe  lodges  with  the  clerk  of 
court  the  deed  which  contains  his  nomination,  and  an  inven- 
tory of  the  deceased's  moveable  property.  He  then  finds  cau- 
tion di  fidrfl  admlmst ration? y  and  receives  an  extract  contain- 
ing the  inventory,  a  copy  of  the  deed,  and  the  act  of  con- 
firmation by  the  judge  ;  aud  thus  his  title  is  fully  completed. 
This  is  called  tin;  confirmation  of  a  testament  testamentary. 

In  the  case  of  an  executor  dative,  the  person  who  begins 
the  procedure  receives  from  the  Court  what  is  called  an  edict, 
which  is  published  on  inducim  of  nine  days,  by  an  officer  of 
Court,  or  messenger-at-arme,  on  a  market  day,  at  the  market 
cross  of  the  bead  burgh  of  the  county  where  the  deceased 
bweh  and  at  the  parish  church  door  at  the  dismissal  of  the  con- 
gregation on  a  Sunday,  The  edict  is  then  called  in  Court ; 
and,  if  there  be  a  competition,  the  Judge  is  guided  by  the  rules 
already  mentioned, — if  there  be  none,  the  mover  of  the  edict 
is  preferred.  The  of  lice  of  executor  is  bestowed  by  the  decree 
dative,  which  thus  becomes  epiite  analogous  in  its  eflcct  to 
a  nomination  by  the  deceased,    The  executor  then  lodges  an 
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inventory  of  the  deceased's  movables,  finds  caution ,  and  it 
confirmed  by  an  act  of  Court,  the  extract  of  which  (forming 
his  title)  contains  the  inventory  and  act  of  confirmation.  This 
is  called  the  confirmation  of  a  testament  dative.  Where  the  edict 
has  been  moved  by  one  of  the  nearest  in  kin,  or  by  a  creditor, 
any  other  of  die  nearest  of  kin  in  the  one  case,  or  any  other 
creditor  properly  entitled,  in  the  other,  may  be  conjoined  in 
the  office  on  application. 

By  the  existing  statutes  regulating  the  duties  on  moveable 
succession,  it  is  now  incumbent  on  every  person  who  applies  to 
be  confirmed  executor,  whether  testamentary  or  dative,  to  give 
up  a  full  inventory  of  the  deceaseds  moveable  estate,  so  far 
as  known  to  him ;  but  his  doing  so  infers  no  obligation  on 
him  to  confirm  the  whole  of  its  amount.  It  may  often  hap. 
pen,  that  a  mere  partial  confirmation  will  serve  the  purpose  ; 
and,  in  such  a  case,  a  note  is  lodged  with  the  clerk,  mention^ 
ing  what  part  of  the  inventory  is  wished  to  be  confirmed,  and, 
accordingly,  the  confirmation  will  be  restricted  to  that  part, 
ant!  it  alone  will  be  engrossed  in  the  act  of  confirmation.  Any 
articles  omitted  either  thus,  or  from  the  inventory  itself,  mav  b* 
afterwards  added  by  what  is  called  an  eik,  or  any  other  person 
duly  authorised  may,  on  citing  the  executor  already  confirmed, 
confirm  these  omitted  articles,  and  any  others  that  may  have 
been  undervalued  (though  included  in  the  inventory)  by  what  is 
called  a  confirmation  ad  ummu  z  el  mule  appretiata.  For  a  more 
ample  account  of  the  forms  of  confirmation,  reference  is  made 
to  the  Jurid,  Sttjks,  vol.  ii,  p+  488,  et  scq.  9d  edit ;  and  it 
may  be  proper,  on  the  same  subject,  to  consult  the  appendix  to 
that  volume,  relative  to  the  duties  on  moveable  succession, 
ffhjeh  are  now  intimately  combined  with  the  confirmation  of 
executors, 

It  is  proper  shortly  to  take  notice  here  of  certain  legal 
rules  applicable  to  this  subject;  Iwio,  A  mere  nomination  of 
executor,  or  a  mere  decree  dative,  vests  no  right  whatever 
except  a  title  to  pursue.  %do,  A  total  confirmation  vests  the 
executor '  with  the  complete  right,  so  as  to  entitle  him  in 
all  cases  to  recover  ami  discharge,— to  transmit  the  right  ta 
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Iiis  own  representatives,  and  to  the  representatives  of  the 
nearest  of  kin,  when  he  nets  for  their  behoof,  and  is  him* 
#elf  decerned  executor  in  any  other  character.  ITie 
Same  consequences  follow  from  a  partial  confirmation,  but  as  ta 
the  efficts  included  in  it  on/y,  the  reinsuring  effects  being  held 
to  remain,  in  bonis  defurtcti,  and  so  to  be  susceptible  of  sub- 
sequent confirmation,  either  by  eik  or  ad  onima.  A  deci- 
sion, apparently  inconsistent  with  this  ruie,  appears  to  have 
been  pronounced  in  the  case  of  Murray,  4-th  December  1744, 
"Mor.  p.  in  which  it  was  found,  that,  when  the  near- 

est of  kin  confirms  a  part  merely,  that  confirmation  trans, 
mits  to  them  the  whole  succession,  and  makes  it  effectual  to 
their  creditors.  Later  authorities  have  limited  the  effect  of 
this  judgment  to  the  mere  traiwmmum  of  the  whole  execu- 
try ;  but  it  seems  to  deserve  consideration  how  far  that  limi- 
tation is  warranted  by  the  facts  of  the  case,  or  how  far  tlie 
judgment  can  in  any  sense  be  reconciled  with  subsequent  de- 
cisions. Seethe  cases  of  Sloan  Laurie,  27th  July  177ttj  Mar, 
p.  3918;  Fraser,  10th  February  1784,  Mar,  p.  3981 ;  and 
Alison  against  Scol lay's  Creditors,  l2ih\\  M^y  Mar.  p. 

3922.  It  seems  however  to  be  held  that,  by  a  partial  con- 
jirmation  of  the  nearest  of  kin,  an  universal  representation  is 
incurred ;  but  that  a  confirmation  of  au  executor  creditor, 
(and  it  is  presumed  of  any  other  executor  except  the  near- 
est in  kin,)  infers  no  passive  title  ultra  bona  inventu rii  See 
the  case  of  Lee  against  Jones,  17th  May  181ft 

Afi  to  the  rules  to  be  observed  by  executors  in  the  admin  is* 
tration  of  the  effects,  see  Executors. 

CONFISCATION  is  a  forfeiture  of  lands  or  goods  to  the 
Crown,  being  part  of  the  punishment  of  certain  climes.  See 
Stair >  11,  iii.  tit.  3,  §  1,  ct  tfq. 

CONFORM,  DECREE.    See  Decree  Comform. 

CONFORM,  LETTERS.    See  Letters  Conform. 

C0NFUSIO  is  a  kind  of  specification,  and  is  used  to  eir 
press  the  mixture  of  liquids  or  fluids ;  JCrsk.  11.  ii.  tit.  1,  §  17. 
See  Cvntmixtiutt*  A  debt  again  is  said  to  be  lost  conj'uxioiu\ 
where  the  tjiebtor  succeeds  to  the  creditor,  or  the  creditor  to 
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the  debtor,  so  that  the  same  person  becomes  both  debtor  am) 
creditor.    Sec  the  JoUoxvinn  Arthle. 

CONFUSION*  is  one  of  the  modes  by  which  obligation* 
may  be  Extinguished.  It  takes  effect  where  the  debt  and  cre- 
dit meet  in  the  same  person,  either  by  succession  or  by  singu- 
lar titles  ;  for,  as  one  cannot  be  a  creditor  or  a  debtor  to  him- 
*elf,  the  law  holds  the  debt  to  be  extinguished  confusiime 
whenever  a  person  stands  in  that  predicament,  whether  be  has 
succeeded  as  heir  or  has  acquired  right  by  assignation.  But* 
although  this  be  the  general  rule,  there  arc;  certain  modifier 
tions  and  exceptions  which  must  be  kept  in  view  in  applying 
it.  1.  Where  a  cautioner  for  a  debt  succeeds  to  that  debt,  or 
acquires  right  to  it,  his  cautionary  obligation  is  of  course  ex- 
tinguished ;  but  the  principal  obligation  remains  as  effectual 
as  ever,  &  Where  a  creditor  in  a  moveable  debt  succeed* 
to  the  heritable  estate  of  his  debtor,  the  debt  is  not  extinguish- 
ed. It  is  not  lost  eonfimone  by  that  succession  ;  for,  though 
the  heir  in  heritage  be  liable,  it  is  only  xubsidiarie,  and,  there- 
fore, he  may  demand  the  debt  from  the  executor,  who  is  pri* 
tnarily  liable  in  personal  debts.  3.  Where  an  executor  ac- 
quires right  to  an  heritable  debt,  the  debt,  in  like  manner,  is 
not  extinguished,  but  may  be  made  effectual  against  the  heir 
in  heritage.  4.  A  debt  affecting  the  ancestor  s  estate,  acquired 
by  an  apparent  heir  after  the  death  of  the  ancestor,  is  not  ex- 
tinguished cottfusidnc  by  being  vested  in  the  person  of  tlie  ap- 
parent heir,  for  the  heir,  while  unentered,  does  not  represent 
the  debtor,  and,  consequently,  the  debt  and  credit  do  not  meet  in 
the  same  person.  Upon  the  same  ground,  a  debt  purchased  by 
the  debtor  s  heir,  who  is  liable  praeepthne  hec red fi talis,  is  not  ex* 
tinguished  in  the  person  of  the  heir;  a  pracepth  ftarrcdifatte  not 
being  considered  as  conferring  such  an  universal  active  titfe  as 
renders  the  heir  eadati  persona  cum  defundo*  5,  The  con- 
veyance of  a  debt  affecting  an  entailed  estate  in  favour  of  one 
of  the  heirs  of  entail  and  his  heirs  whomsoever,  may  not  have 
the  effect  of  extinguishing  the  debt  eonfimom.  The  debt, 
indeed,  is  dormant  during  the  life  of  the  heir  of  entail  to 
*hom  it  was  conveyed;  hit  if  the  next  heir  of  entail  is  not  also 
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heir  of  lino  to  his  predecessor,  the  debt  will  revive  in  the  peN 
«on  of  the  heir  whomsoever  against  the  heir  of  entail ;  Gon 
don,  1st  l)cccml>er  1757,  Fac.  Coll.  Mor.  p.  11,161  ;  Craw- 
ford, 11th  March  1809,  Fac.  Coll  The  general  rule  seem? 
to  he,  that  a  debt  does  not  become  extinguished  confusion?, 
when  the  succession  to  the  fund  or  subject  liable  for  it  hap. 
pens  to  be  afterwards  divided  from  the  succession  to  the  debt 
itsolf.  See  Ersk.  B.  iii.  tit.  4,  §  23,  ct  seq.  Stair,  13.  i.  tit. 
18,  §  0.    Bankton,  vol.  i.  p.  496,  ct  scq. 

CONGK  DLLIRE,  is  the  name  given  to  the  King's  li- 
cence, or  permission,  sent  to  a  dean  and  chapter,  to  proceed  to 
the  election  of  a  bishop,  when  any  bishopric  becomes  vacant. 
Tondinv  Diet. 

CONJOINING  of  PROCESSES.  Where  two  or  more 
processes  in  the  Court  of  Session,  relating  to  the  same  subject 
matter,  and  in  which  the  same  parties  are  interested,  are  in 
dependence,  and  it  appears  expedient  that  they  should  be 
discussed  together, — the  Lord  Ordinary  before  whom  they  de- 
pend, on  the  motion  of  the  parties,  may  pronounce  an  inter- 
locutor conjoining  the  processes,  after  which  they  are  proceed- 
ed in  as  one  process.  The  processes  at  the  time  of  being  con- 
joined, must  be  in  dependence  before  the  same  judge ;  where, 
therefore,  they  have  been  originally  brought  before  different 
Lords  Ordinary,  it  is  necessary  that  they  should  be  remitted 
ob  contingentiam  to  the  leading  process,  before  an  interlocutor 
conjoining  them  can  be  pronounced.  Ivory's  Form  of  Process, 
vol.  ii.  p.  52.    See  Contingen/y  of  a  Process. 

CONJUNCT  BIGHTS,  are  rights  taken  to  two  or  more 
persons  jointly. 

Conjunct  rights  to  Strangers. — Where  a  right  is  granted 
in  favour  of  two  persons,  strangers  to  each  other,  M  in  conjunct 
"  fee  and  liferent  and  their  lieirs?  the  two  are  equal  fiars 
during  their  joint  lives  ;  on  the  death  of  either  of  them,  the 
survivor  has  the  liferent  of  the  whole,  and  after  the  survivor's 
death,  the  fee  divides  equally  between  the  heirs  of  both. 
"Where  the  right  is  taken  "  to  tico  jointly  and  their  heirs? 
the  conjunct  fiars  enjoy  the  subject  equally  during  their  lives , 
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and  on  the  death  of  either,  his  share  descends  to  his  own  heir. 
Where  the  right  is  taken  "  to  two  jointly,  a?id  the  longest 
"  liver  and  their  heirs"  the  expression  M  their  heirs"  is  under* 
itood  to  mean  the  heirs  of  the  longest  liver  ;  and,  therefore, 
although  the  creditors  of  either  of  the  conjunct  fiars  may  attach 
their  respective  shares  while  both  are  alive,  yet,  upon  the  death 
of  either,  the  survivor  has  the  fee  of  the  whole,  exclusive  of 
the  heir  of  the  predeceased,  in  so  far  as  the  predeceased's  sharr* 
is  not  exhausted  by  his  debts.  "Where  the  right  is  taken  M  to 
"  A  and  B  jointly,  and  to  the  heirs  of  U"  B  is  the  only  fiar, 
and  A*s  right  resolves  into  a  simple  liferent ;  Ersl\  13.  iii.  tit. 
8,  §  35.— Stair %  BL  ii.  tit.  6,  §  10. 

Conjunct  rights  to  Husband  and  Wife. — In  questions  be 
tween  husband  and  wife,  where  the  right  is  taken  to  them, 
"  in  conjunct  fee  and  liferent,  and  the  heirs  of  their  body"  or 
"their  heinT  indefinitely,  the  general  rule  is,  that  the  huifc 
band  is  sole  Gar,  and  the  wife  I  mere  lift  renter  ;  "  their  heirs,  " 
therefore,  are  held  to  be  the  heirs  of  t lie  husband,  and  h:>  cre- 
ditors may  attach  the  right,  subjeet  only  to  the  wife's  liferent. 
But  this  general  rule  sutit  rs  several  exception-,  founded  on 
the  presumed  intention  of  the  parties,  as  arising  out  of  the 
different  circumstances  of  particular  cases.  Thug,  where  the 
subject  comes  from  the  wife,  or  her  relations,  and  the  expres- 
sion is  not  such  as  to  indicate  a  preference  in  favour  of  the 
DUsbtnd,  the  wife  is  fiar,  the  husband  merely  liferenter,  and 
bis  creditors  cannot  attach  the  subject.  The  wife,  however, 
cannot  convey  it,  nor  can  her  creditors  attach  it,  without  a  re- 
servation of  the  husband's  liferent.  The  wife  is  also  fiar  on 
her  survivance,  if  the  fee  is  destined  to  the  survivor.  Where1 
the  destination  is  to  husband  and  wife,  and  the  survivor,  and 
"  their  heirs"  if  the  husband  predecease,  the  fee  will  be  held 
to  be  in  the  wife,  and  her  heirs,  not  in  the  heirs  of  the  mar. 
riage.  l*ut  where  the  subject  to  destined  belonged  originally 
to  the  husband,  it  would  seem  that,  during  his  life,  he  may 
alienate  it,  or  h!s  creditors  may  attach  it;  Fergu-on,  July 
1739,  Kilk.  Mar.  p.  4S>02 ;  Riddels,  Cth  November  1747. 
fUk.Mor.jp,  4203.    Where  the  subject  ha*  come  from  the 
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wife  as  locher,  and  lias  been  destined  to  the  husband  and  wife 
in  conjunct  fee  and  liferent,  the  strongest  expression!)  of  pre- 
ference in  favour  of  the  wife  will  be  required,  in  order  to  vest 
lier  with  the  fee  ;  Bruce  Henderson,  SQth  January  1790,  Fac. 
Coll.  Mor.  p,  4215,  where  the  fee  was  held  to  be  in  the  hva- 
bawl.  If  the  wife's  heirs  arc  preferred  in  the  destination ,  the 
fee  is  also  in  the  wife.  It  is  to  be  observed,  however,  that  it  is 
not  a  proper  criterion  of  this  preference  that  the  wife's  heirs  are 
last  named  in  the  substitution,  unless  there  be  no  intermediate 
substitutes  between  the  heirs  of  the  marriage  and  them  ■  for 
where  there  arc  such  substitutes,  that  spouse  is  deemed  flsr 
where  heirs  are  first  called  after  the  heirs  of  the  marriage ; 
£r$k.  B.  iii.  tit.  6,  §  Six—Bells  Com.  vol-  i.  p.  4&  et  seq,— 
Stair,  B.  ii.  tit.  6,  §  10. 

Conjunct  Rights  to  Far  end  and  Children,  Where  right* 
are  taken  to  a  father  in  liferent,  and  to  his  children  nam- 
turi  in  fee,  the  fee  is  in  the  father,  and  the  children  have 
a  mere  spes  successionis,  defeasible  by  the  father's  credit 
tors  ;  Frogs  Creditors,  25  th  November  1735,  Mor.  p. 
4£(>2.  Hut  where  the  children  are  in  existence,  and  the 
right  is  taken  to  the  child  or  children  nominathn  in  fee* 
the  fee  is  held  to  be  in  the  child  named,  even  although  the 
right  has  been  acquired  by  the  father,  and  destined  to  the  child 
gratuitously;  M'lntosh,  28th  January  1812,  Fac,  Cdl 
liven  where  the  children  are  not  yet  born,  if  the  right  be 
taken  to  the  father  in  liferent,  "Jar  his  liferent  vse  altenar* 
*(  hji  and  to  his  children  nascUuri  m  fee,"  this  form  of  ex- 
pression will  limit  the  father's  right  to  a  mere  fiduciary  fee 
for  behoof  of  the  children,  which  cannot  be  affected  by  the 
fathers  debts  or  deeds;  Ncwlands,  t)th  July  1794,  Fac, 
Cull  Mor.  p.  4289,  affirmed  on  appeal ;  Watherstone,  £5th 
November  1801,  Fac.  Coll  Mor.  p.  4297;  Harvey,  £Gtli 
May  1815,  Far.  Coll.  Hut  the  words,  in  order  to  exclude  the 
father,  must  be  clearly  taxative  ;  a  destination  of  the  subject  to 
the  father  "  during  all  the  days  of  ' his  lifi\  and  to  the  chiL 
*l  dren  in  fee,"  will  import  a  full  fee  in  the  father ;  Lindsay,  9th 
December  18G7>  Fac.  Coll  Mor,  Apj>*  voce  Fiar ;  Robert" 
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ton,  20th  November  ISOfl,  Fm.  CoU  Mor.  APp.  Fhr,  abso* 
htte,  limited.  It  is  quite  settled,  that,  where  a  subject  is  con- 
veyed to  trustees  for  behoof  of  a  certain  person  in  liierent,  and 
of  his  children  nascUuri  in  fee,  the  father  is  not  fiar;  Seton, 
6th  March  1793,  Fac.  CoU.  Mor.  p.  4219.  Where  a  subject 
was  taken  to  husband  and  wife,  "  and  longest  liver  of  them 
"  two  in  conjunct./:  <  and  liferent,  for  her  liferent  use  allenarly, 
u  and  to  their  son  wminutim  in  fee,"  with  a  reserved  power  of 
disposal  to  the  father,  the  fee  was  found  to  be  in  tho  father, 
on  the  ground  apparently  that,  by  the  terms  of  the  destination, 
there  was  ifw  actually  vested  in  him  ;  Wilson,  1 4th  Decem- 
ber 1819,  Fac.  CoU.  See  on  this  subject,  Stair,  IL  il  tit.  6, 
§  10.  Er&\  B.  iii.  tit  8.  g  35.  cL  tea,  Banktou,  vol.  i.  p, 
575,  and  vol  ii.  p,  337«  BdU  Com.  vol.  i.  p.  43,  ei  seq.  itk 
edit 

CONJUNCT  oa  CONFIDENT  PERSONS.  By  the 
Act  of  Sederunt  13th  July  1620,  ratified  and  approved  aa 
law  by  stat.  1021,  c*  18,  the  Court  of  Session  declares,  that, 
in  all  actions  pursued  by  any  «  tmc  creditor  for  recovery  of 
"  his  just  debt,  or  satisfaction  of  his  lawful  action  and  right, 
"  they  will  decreet  and  desern  all  alienations,  dispositions,  as- 
"  signations,  and  translations  whatsoever,  to  any  conjunct  or 
"  confident  person,  without  true,  just,  and  necessary  causes, 
"  and  without  a  just  price  really  paid,  the  same  being  done  af- 
"  ter  the  contracting  of  lawful  debts  from  true  creditors,  to 
"  have  hero  from  the  beginning,  and  to  be  in  all  time  coming, 
"null,  and  of  no  avail,  force,  or  effect,  at  tin  instance  of  tho 
"  true  and  just  creditor,  by  way  of  action,  exception,  or  reply, 
41  without  further  declarator."  And  in  case  any  one  shall  have 
bona  fide  purchased  the  subject  from  the  conjunct  or  confident 
person  for  a  fair  price,  or  shall  have  obtained  it  in  satisfaction  of 
a  just  debt,  in  that  case,  4i  the  right  lawfully  acquired  by  him, 
"  who  was  nowise  partaker  of  the  fraud,  shall  not  be  annulled 
«  in  manner  foresaid,  but  the  receiver  of  the  price  of  the  said 
u  lands,  &c.  from  the  buyer,  shall  be  hulden  and  obliged  to 
**  make  the  same  furthcoming  to  the  behoof  of  the  bankrupts 
"  true  creditors  in  payment  of  their  lawful  debts.  And  it  shall 
u  be  sufficient  probation  of  the  fraud  intended  against  the  cr#. 
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«  ditors,  if  they,  or  any  of  them,  shall  be  able  to  verify  by  writ 
f<  or  oath  of  the  party  receiver  of  any  security  from  the  dy- 
ct  vour  or  bankrupt,  that  the  same  was  made  without  any  just 
"  and  necessary  cause,  or  without  any  true  and  competent  price; 
<£  or  that  the  lands  and  goods  of  the  dyvour  and  bankrupt  be- 
ff  ing  sold  by  him  who  bought  them  from  the  said  dyvour,  the 
u  whole  or  the  most  part  of  the  price  thereof  was  converted,  or 
t6  to  ho  converted,  to  the  bankrupt's  profit  and  use." 

In  the  sense  of  this  act,  conjunct  persons  are  brothers,  sis- 
ters, sons,  sons  in  law,  uncles  by  consanguinity  or  affinity,  step 
sons,  sisters  or  brothers  in  law,  and,  in  general,  all  persons  who> 
by  their  relationship  to  the  insolvent  person,  would  he  legally 
incapable  of  acting  as  witnesses  or  judges  in  a  cause  in  which 
he  was  concerned.  A  confident  person  is  a  confidential  and 
intimate  friend,  c.  g-.  a  partner  in  trade,  or  a  factor,  or  steward^ 
or  confidential  man  of  business5 ,  or  a  servant,  or  other  depen- 
dant.   See  Confident  Person. 

With  regard  to  this  statute,  which  has  given  rise  to  questions 
of  construction  of  considerable  difficulty,  it  may  be  observed  in 
general,  that  it  was  intended  to  aid  the  common  law,  by  wnicb, 
independently  of  statute,  all  fraudulent  alienations  by  insolvent 
persons,  to  the  prejudice  of  their  lawful  creditors,  are  reducible. 
The  chief  benefit  indeed  conferred  by  the  act  lfj£l  seems  to  be 
that  of  creating  certain  legal  presumptions,  which  have  the 
effect  of  throwing  the  burden  of  disproving  fraud  on  the  par- 
tics  concerned  in  the  transaction,  wherever  they  arc  so  comnec- 
ted  as  to  give  rise  to  strong  suspicions  of  collusive  or  fraudu- 
lent proceedings ;  and  it  would  rather  appear  that,  with  refer- 
ence to  this  object,  the  statute  has  been  liberally  interpreted. 
It  is  not  meant  to  detail  here  the  various  difficulties  which 
have  occurred  in  the  application  of  this  act*  but  the  following 
points,  in  the  constructiun  of  it,  arc  deserving  of  attention. 

I.  The  challenging  creditor  mast  have  been  a  creditor  at 
the  date  of  the  alienation  challenged ;  or,  at  least,  his  debt 
must  have  had  its  origin  prior  to  the  date  of  the  alienation,  or 
he  must  have  lent  money  to  pay  off  prior  creditors,  so  as  to 
vome  into  their  place.    It  is  sufficient,  however,  that  the  debt 
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of  the  challenging  creditor  is  conditional*  or  even  gratuitous. 
And,  where  the  challenge  is  at  the  instance  of  a  trustee  for 
creditors,  it  is  enough  it*  the  debt  of  any  of  his  constituents  is 
prior  to  the  alienation,  ft.  The  deeds  liable  to  challenge  are 
all  conveyances  or  obligations,  direct  or  indirect,  which  may 
confer  on  the  grantee  property  belonging  to  the  debtor,  or 
which  may  enable  the  grantee  to  claim  in  competition  with 
onerous  creditors,  or  save  him  from  a  demand  for  payment  of 
a  debt  due  by  him  to  the  debtor.  3.  The  proof  of  conjunct 
or  confident  lies,  of  course,  with  the  challenging  creditor ;  but, 
if  that  be  proved,  the  presumption  of  law  is,  that  the  debtor 
was  insolvent  at  the  time  of  granting  the  deed,  and  that  it  was 
granted  without  value;  ami,  in  order  to  support  it,  the  per- 
son founding  on  it  must  prove,  cither  that  the  grantor  was 
solvent  at  the  time  of  granting  it,  or  that  a  just  price  or  some 
other  onerous  consideration  was  given  for  it.  4,  With  regard 
to  the  consideration,  it  must  be  a  fair  price  paid  buna  Jith\  and 
not  collusivcly,  to  answer  the  debtor's  purposes,  It  is  not  ne- 
cessary, however,  that  the  consideration  should  be  a  payment 
in  money ;  it  will  be  a  sufficient  onerous  cause  to  support  the 
deed  challenged,  if  it  has  been  granted  in  consequence  of  a 
legal  obligation  undertaken  during  solvency,  or  if  it  be  a  deed 
in  implement  of  an  antenuptial  contract  of  marriage.  It  is  a 
more  difficult  question  where  the  deed  has  been  granted  in  im- 
plement of  a  mere  natural  obligation,  as  in  the  case  of  provi- 
sions made  for  a  wife  or  children  in  a  postnuptial  contract ;  but 
even  in  such  a  case  it  would  seem  that  the  marriage  will  be 
regarded  as  a  sufficient  onerous  cause,  to  support  moderate  pro- 
visions, provided  they  arc  not  «truck  at  by  the  act  1£>9G,  c,  5. 
nor  arc  Otherwise  objectionable  ;  ErsL  li  iv,  tit,  1.  §  33.  ei  8eq* 
5.  It  is  a  sufficient  defence  against  a  challenge  under  this  act, 
that  the  debtor  was  solvent  at  the  time  of  granting  the  deed 
challenged  ;  Entk.  ibid.  §  32.  6,  The  challenge  IB  compe- 
tent before  the  Court  of  Session  only  ;  and,  by  invariable  prac- 
tice, it  is  made  in  the  form  of  an  action  of  reduction,  although 
that  form  is  not  indispcnsible.  7.  The  effect  of  a  deeree  of 
reduction  is  #  restitutio  in  integrum  as  between  the  parties  to 
T  5> 
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the  fhtod ;  but  where  a  third  party  has  lana  fide  purchased 
from  the  conjunct  or  confident  person  without  being  aware  0? 
the  nullity  to  which  his  title  was  exposed,  the  sale  will  be  ef- 
fectual, the  challengers  remedy  in  that  case  being  a  claim 
against  the  bona  Jide  purchaser  for  the  price  if  not  paid,  and,  if 
paid,  an  action  against  the  receiver  of  the  price  for  restitution. 
Lastly  *  The  benefit  of  the  legal  presumptions  created  by  this 
act  may  be  lost  by  undue  delay,  or  worn,  in  bringing  the  chal- 
lenge. See  the  subject  of  this  article  fully  treated,  BeWs  Com. 
voL  ii«  p-  189.  ct  seq,       edtL    Sec  also  QjUusion.  D'digcnct. 

CONJUNCTION  of  ax  ADJUDICATION.  Wl*g 
a  first  adjudication  is  called  in  Court,  the  process  must  be  in- 
timated on  the  walls  and  in  the  Minute- Book,  in  terms  of  the 
statute  54  George  III.  c.  137,  §  9,  that  those  ready  to  ad- 
judge  may  be  conjoined.  For  this  purpose,  20  sederuut  days 
are  given,  that  those  who  have  liquid  grounds  of  debt,  ami 
summonses  of  adjudication  libelled  and  signeted,  may  produce 
them  in  the  clerks  hands,  and  be  conjoined  iu  the  adjudication. 
See  Jtljudicatton, 

CONJUNCTLY  and  SEVERALLY,  When  two  or 
more  persons  arc  bound  conjunctly  and  severally  to  perform 
an  obligation,  they  are  liable  shiguli  in  solidum^  and  it  is  in  the 
option  of  the  creditor  to  exact  performance,  either  from  each 
of  them  proportionally,  or  to  enforce  the  obligation  to  the  fall 
extent  against  any  one  of  them,  leaving  him  to  seek  his  relief 
from  the  rest.    See  Beneficium  divisionis. 

CONQUEST.  In  explaining  this  term,  it  is  necessary  to 
distinguish  between  its  meaning,  as  applied  to  succession  in 
heritage,  and  the  construction  it  receives  when  it  occurs  in  a 
contract  of  marriage. 

Succession  of  Conguest. — Those  heritable  rights  to  which 
the  deceased  has  succeeded  as  heir  to  his  ancestor,  are  some- 
times termed  heritage  in  a  strict  sense*  in  contradistinction  to 
conquest*,  which  term  is  applied  to  such  heritable  rights  as  the 
deceased  has  acquired  right  to  by  singular  titles,  as  by  pur- 
chase, donation,  or  even  excambion*    When  left  to  the  desti* 
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nation  of  the  la*,  heritage,  as  thus  limited,  descends  to  the  heir 
of  line,  and  conquest  to  the  heir  of  conquest.  There  is.  room 
for  this  separation  in  the  succession,  however,  only  where  the 
deceased  has  died  without  lawful  issue,  leaving  brothers  both 
older  and  younger  than  himself,  or  the  issue  of  such  brothers, 
or  two  or  more  uncles,  elder  and  younger  than  the  father  of  the 
deceased,  or  the  descendants  of  huch  uncles*  In  such  cases, 
heritage  descends  to  the  immediate  younger  brother  of  the  de- 
ceased, or  to  the  next  younger  brother  of  his  father,  but  con- 
guest  ascends  to  the  immediate  elder  brother  or  uncle.  Where 
the  deceased  is  the  youngest  brother,  and  leaves  two  elder 
brothers,  the  youngest  surviving  brother  is  heir  both  in  heri- 
tage and  conquest;  and  a  fortiori  where  the  deceased  leaves 
but  one  brother,  he  is  heir  both  of  line  and  of  conquest.  In 
Conquest  as  in  heritage,  the  whole  blood  excludes  the  half 
blood.  Conquest  can  ascend  hut  once ,  thus,  where  one  who 
has  acquired  an  estate  by  singular  titles  dies,  although  this  es- 
tate may  ascend  to  the  heir  of  conquest,  yet  in  his  person  it 
becomes  heritage,  and  will  descend  to  bis  heir  of  line.  Where 
a  tath er  puts  forward  an  heritable  subject  to  his  son,  who,  at 
the  date  of  the  gift,  is  heir  aluxpd  succesfsttrus^  it  will  not  be 
conquest  in  the  son.  But  such  a  grant  in  favour  of  an  heir 
presumptive  merely,  seems  to  he  conquest, — if  the  right  wa.» 
granted,  for  example,  by  a  person  having  no  lawful  issue  in 
favour  of  his  brother,  it  is  conquest  in  the  brother,  unless  it 
be  made  over  to  him  expressly  as  the  granteYs  successor ; 
Enk.  11.  ui.  tit.  8,  §  15.  Sec  also  Short,  liitJi  February 
1771,  Ftic.  ColL  Mor.  p.  5(J15.  All  rights  to  lands  and  other 
heritable  rights  which  require  sasinc  to  complete  them,  fall 
under  conquest,  including  heritable  bonds  ;  but  rights  to  teinds, 
leases,  annuities,  pensions,  and  personal  Ixmds,  excluding  exe- 
cutors, descend  to  the  heir  of  line;  Ersk.  ibid.  §  16;  Stair, 
h,  iii.  tit.  5,  §  10.    See  Succession. 

Provision  of  conquest  in  a  contract  of  marrUjge.-~-ln  con- 
tracts of  marriage,  the  conquest  acquired  during  the  manriage,  or 
a  certain  proportion  of  it,  is  frequently  settled  either  on  the  heir 
or  on  the  issue  of  the  marriage  ;  and  in  giving  effect  to  a  pro, 
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vision  of  this  kind,  it  is  to  be  observed,  that  conquest,  in  [hit 
means  only  such  an  accession  of  fortune  as  renders  the 
husband  tucupldior,  and  does  not,  therefore,  necessarily  in- 
elude  all  that  has  been  acquired  during  the  marriage  by  starts 
IaT  titles.  A  subject  purchased  with  money  acquired  hv  in- 
dustry or  economy,  is  conquest  in  this  sense  ;  but  land  or  any 
other  subject  purchased  with  borrowed  money,  is  not  conquest 
of  the  marriage,  except  in  so  far  as  the  subject  may  lie  of 
greater  value  than  the  price  paid  for  it.  A  clause  of  this  kind 
will  be  regarded  as  little  more  than  a  simple  destination,  so 
that  the  provision  may  be  defeated,  not  only  by  onerous  or  ra- 
tional deeds,  but  even  gratuitously  to  a  certain  extent,  although 
a  deed  merely  gratuitous,  alienating  the  whole  or  a  consider- 
able proportion  of  the  conquest,  would  be  reducible  as  granted 
in  fraudrm  of  the  provision.  The  father  retains,  however, 
daring  bis  life,  the  uncontroulled  right  of  fee  in  the  conquest; 
and  notwithstanding  the  dissolution  of  the  marriage,  to  the 
issue  of  which  the  conquest  is  provided,  no  action  lies  at  the 
instance  of  any  of  the  children  for  enforcing  the  provision  ;  so 
that  the  conquest  quoad  the  father  must  be  computed,  not  as 
at  the  time  of  the  dissolution  of  the  marriage,  but  at  the  time 
of  his  death  ;  Ersk.  B.  hi.  tit,  8,  §  43.  The  question,  as  to 
what  subjects  fall  under  a  clause  of  conquest,  will  be  deter- 
mined by  the  expressions  used  in  the  particular  clause  out  of 
which  the  question  arises.  Without  an  express  provision  to 
that  effect,  it  will  not  include  what  devolves  on  the  husband 
by  succession  ;  Stair,  I  5.  iii,  tit.  5,  §  52,  Tims,  legacies  to  a 
wife  xtanfc  matrimonio  falling  to  the  husband  jure  mariti9 
were  found  not  to  be  conquest  under  such  a  clause  generally 
expressed  ;  Kac,  S&i  January  1810,  Fac.  Cotf.  But,  on  the 
other  hand,  where  the  clause  conveyed  **  all  heritages,  goods, 
*£  gear,  debt?1,  turns  of  money,  or  other  moveables  which  should 
*'  be  acquired  during  the  standing  of  the  intended  marriage,"1 
it  was  held  to  carry  leases  acquired  during  the  marriage,  al- 
though leases  do  not,  in  their  own  nature,  fall  under  the  deno- 
mination of  conquest;  Duncan,  15th  February  1810,  Fac, 
CqIL    tree  formes'  Elucidations^  article  6, 
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CONSANGUINITY,  is  the  relationship  of  persons  de- 
scended from  the  same  ancestor  ;  it  is  cither  lineal  or  collateral- 
Lineal  or  direct  consanguinity,  is  that  formed  between  the  per- 
sons generating  and  generated ;  and  is  cither  descending,  as 
in  the  case  of  parent  and  child, — or  ascending,  as  from  the 
child  to  the  parent.  Collateral  consanguinity,  termed  also 
transverse  or  obliuue,  i»  that  which  subsists  between  persons 
descended  from  the  same  common  ancestor,  but  not  from  one 
another,  as  brothers,  uncles,  and  nephews.    See  Heir. 

CONSENT*  The  consent  of  parties  is  implied  in  all  legal 
and  binding  contracts ;  hence,  persons  legally  incapable  of 
giving  consent,  as  idiots,  pupils,  &c.  cannot  be  parties  to  a 
contract.  By  the  Roman  law,  and  by  our  more  ancient  usage* 
this  disability  was  extended  to  deaf  and  dumb  persons  \  but, 
if  this  be  the  general  rule  of  the  law  of  Scotland,  it  plainly 
must  suffer  exceptions  in  favour  of  those  persons  who,  not- 
withstanding this  infirmity,  possess  abilities  which  qualify- 
them  tor  the  discharge  of  the  most  important  duties  of  life 
Persons  in  a  state  of  absolute  drunkenness  cannot  give  legal 
consent,  although  a  lesser  degree  of  intoxication  will  not  aflbrd 
sufficient  ground  for  annulling  a  contract.  The  consent,  al- 
though given  by  a  person  labouring  under  no  disqualification, 
is  null,  where  it  proceeds  on  essential  error,  or  where  it  has 
been  obtained  by  fraud,  or  by  force  and  fear  ;  Erski  li>  iii,  tit. 
1,  §  16. 

CONSENTED.  Where  one  signs  as  conscnter  to  a  deed 
by  which  land  is  conveyed,  his  consent  is  held  to  amount  to 
a  total  conveyance  of  his  right  to  the  subject,  whatever  that 
Tight  may  be ;  or,  at  least,  such  consent  will  import  a  valid 
obligation  on  the  conscnter  to  grant  such  a  conveyance.  But 
where  a  person,  who  holds  an  heritable  security  over  lands, 
signs  as  conscnter  to  a  dispositi on  of  tho?e  lands,  his  consent 
imports  merely  that  he  is  not  to  use  his  security  to  the  preju- 
dice of"  the  disponce's  right,  not  that  he  is  td  cut  himself  off 
from  all  claim  for  the  debt  against  the  debtor  personally; 
Enk\  B<  ii.  tit.  3,  §  21.  A  mere  conscnter  is  not  liable  in 
any  impUcd  warrandice,  for  he  is  not  the  seller,  and  only  givey 
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hi?  eon  fieri  t  at  the  purchaser^  desire  ;  and,  although  lie  thui 
Tesigns  his  own  right  entirely,  lie  incurs  no  obligation  to  war- 
rant the  right  conveyed,  unless  his  warrandice  is  made  matter 
of  express  stipulation;  Ersk.  13.  &  tit.  3,  §  25. 

CONSEQUENTIAL  DAMAGED    See  Damage, 

CONSERVATOR,  The  conservator  of  the  Scotch  privi- 
leges  in  the  Netherlands  held  a  mercantile  court  for  Scotch- 
men resident  in  the  Scotch  factory  at  Campvere,  to  which  be 
Iiad  four  merchants  as  assessors ;  1503,  c.  81  ;  15£>7,  c.  259. 
The  Court  of  Session  had  a  cumulative  jurisdiction  with  the 
conservator 'j  court  over  Scotchmen  established  at  the  factory ; 
Erak,  B.  i,  tit.  4,  §  34. 

CONS  IDE  It  ATI  ON,  is  the  name  given  to  the  cause  or 
reason  of  granting  a  deed,  or  of  entering  into  a  contract.  The 
consideration  may  he  either  onerous  or  gratuitous.  Where 
value  in  money,  or  goods  or  services,  has  hecn  given  in  return 
lor  tile  deed,  the  consideration  is  said  to  he  onerous  where 
the  deed  is  granted  without  value,  and  from  mere  love  aud  fa- 
vour to  the  grantee,  the  consideration  is  termed  gratuitous. 
Tint  where  the  deed  is  granted  in  implement  of  a  natural  obli- 
gation, such,  for  example,  as  the  natural  obligation  on  a  bus- 
baud  to  make  a  rational  provision  for  his  wife  or  children,  it 
would  seem  that,  although  the  consideration  for  such  a  deed 
nlnt  s  not  tall  properly  under  the  denomination  of  onerous,  as 
above  explained,  yet  that  it  differs  essentially  from  a  considera- 
tion merely  gratuitous  :  Er*h\  B.  iv.  tit,  1 ,  $  3-3.  Hy  the  law  of 
Scotland,  a  deed  granted  for  a  gratuitous  consideration,  whera 
not  struck  at  as  a  fraud  against  onerous  creditors,  is  as  cilec- 
tual  as  a  deed  granted  for  a  valuable  consideration  or  in  im- 
plement of  a  valid  legal  obligation.  Sec  Conjunct  and  Cen- 
Jident.  Collusion- 

CONSIGNATION,  is  the  depositing  in  the  hands  of  a 
third  party  of  a  sum  of  money  about  which  there  is  either  a 
dispute  or  a  competition.  Consignation  may  be  made  where 
the  existence  or  amount  of  the  debt  is  questioned  hy  the  debtor, 
as  in  a  tmjxi  sion  ;  ( r  \vl  (  w  the  civdttri  ufiiscs  to  receive  hU 
money,  as  in  wadsets  and  other  redeemable  rights  \  or  vher* 
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it  has  not  been  finally  determined  to  whom  the  money  is  to  be 
paid,  as  in  the  case  of  consignation  of  the  price  of  subject* 
bought  at  judicial  sales.  The  general  rules  of  law  in  regard  to 
consigned  money  arc,  1.  That  the  risk  of  loss,  cither  from  the 
failure  of  the  consignatory,  or  the  loss  of  interest,  or  the  ex- 
pense of  consignation,  lies  with  the  consigner,  where  he  ought 
to  have  made  payment,  and  not  consignation,  or  has  con- 
signed a  part  only,  or  has  chosen  as  consignatory,  a  person  nei- 
ther authorised  by  law  nor  named  by  the  parties  ;  Ernie.  B.  iii. 
tit.  1,  §  31*  %  The  charger  or  other  creditor  runs  the  same 
risk  if  he  has  charged  for  sums  not  due,  or  has,  without  good 
reason,  refused  payment  when  offered,  by  which  refusal  the 
consignation  became  necessary  ;  Ersk.  ibid.  Where,  indeed, 
the  creditor  has  unwarrantably  refused  to  take  the  money 
when  tendered  to  him,  consignation  iu  the  hands  even  of  a 
private  party  who  is  solvent,  not  only  stops  the  currency  of  in- 
terest against  the  debtor,  but  is  held  in  law  to  be  equivalent  to 
payment  of  the  debt ;  Ersk.  B.  iii.  tit.  4,  §  5.  S.  It  is  the 
duty  of  the  consignatory  to  keep  the  money  in  safe  custody 
until  called  for;  if,  therefore,  he  puts  it  out  at  interest,  he 
docs  so  at  his  own  risk ;  but,  for  the  same  reason,  he  has  right, 
according  to  Erskine,  to  the  interest  he  draws,  without  hcing 
liable  in  interest  to  the  consigner;  Ersk,  B.  iii.  tit,  1,  §  31, 
This  doctrine,  however,  appears  to  be  questionable ;  and  in  prac- 
tice it  is  usual  to  consign  money  in  a  public  bank,  so  that  the 
party  entitled  to  it  receives  it  with  hank  interest,  for  the  time  it 
has  remained  consigned.  4.  By  1G93,  c  6,  the  purchaser  at  a 
judicial  sale  is  entitled,  a  year  after  the  decree  of  sale,  to  con* 
sign  the  price  of  the  lands,  and  interest  due  to  the  date  of  con- 
signation, in  the  hands  of  the  Town  Council  of  Edinburgh  or 
their  Treasurer;  but,  by  54  Geo.  III.  c.  137,  §  6.  this  statute 
is  so  far  repealed,  and  it  is  made  lawful  foT  the  purchaser  at  a 
judicial  sale,  at  any  term  of  Whitsunday  or  Martinmas  after 
the  term  of  payment  of  the  price,  to  lodge  the  same  with  tin- 
interest  due  on  it,  in  the  Jloyal  Bank,  or  the  Bank  of  Scotland, 
or  the  Bank  of  the  British  Linen  Company,  at  such  interest 
as  can  be  procured  lor  it ;  and  by  doing  so,  and  intimating  it  to 
the  agent  in  the  sale,  the  purchaser  shall  be  discharged  oi  the 
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price.  By  tlic  same  section  of  the  statute,  the  Court  of  Ses- 
sion is  empowered,  upon  the  application  of  any  of  the  crcdU 
tors,  to  order  the  purchaser  to  Judge  the  price  and  inter- 
est in  one  of  those  bank-,  at  any  of  the  foresaid  terras 
after  the  term  of  payment,  sufficient  intimation  of  such  ap- 
plication being  given  to  the  purchaser  and  the  common  agent. 
5*  The  effect  of  consignation  in  terms  of  this  statute  seems  to 
be,  that  each  creditors  right,  whether  previously  secured  over 
the  hinds  heritably  or  not,  becomes  merely  personal,  and  may 
be  attached  hy  t lie  diligence  applicable  to  moveables;  Belts 
Com.  vol*  it  p.  9,  Mk  edit.  In  wadsets  money  consigned 
for  the  redemption  remains  heritable  until  declarator  of  re- 
demption ;  Ersk.  B.  u\  tit.  8,  §  And,  on  the  same  prin- 
ciple, consignation  made  in  terms  of  the  clause  of  redemption 
in  an  heritable  bond,  will  not  have  the  effect  of  rendering  the 
mm  moveable  until  redemption. 

CONSIGNMENT.  In  mercantile  law,  the  term  consign- 
ment is  generally  applied  to  goods  delivered  over  or  transmit* 
ted  bv  one  merchant  to  another,  or  by  a  merchant  to  a  mercan- 
tile agent  or  factor  for  sale,  or  for  some  other  specific  purpose. 
The  bankruptcy  of  either  the  Consigner  or  the  consignee,  may 
give  occasion,  to  questions  of  considerable  difficulty,  both  in 
regard  to  reputed  ownership,  and  on  other  points  connected 
with  the  rights  of  the  parties,  or  their  creditor?.  But  these 
are  questions  which  must  obviously  depend  in  a  great  degree 
on  the  circumstances  under  which  they  arise,  so  that  it  would 
be  difficult  to  comprehend  them  under  any  general  rule.  One 
very  ordinary  transaction,  however,  is  for  the  consignee  to  make 
advances,  either  in  money  or  bills,  to  a  certain  extent,  on  the 
faith  of  the  expected  sales  of  the  goods  consigned  ;  and,  in  such 
a  case,  the  fhlluwing  general  rules  seem  to  be  fixed  1,  If  the 
consignee  should  tail,  and  the  consigner  he  obliged  to  pay  the 
tolls  granted  to  him  for  such  advances,  the  consigner  may  de- 
mand back  his  consignment  in  so  far  as  unsold.  2.  That,  if 
the  consigner  should  fail,  the  consignee  has  a  lien  over  the 
consignment  to  the  amount  of  all  engagements  on  the  faith  of 
the  good?  consigned.    3.  When  both  parties  fail,  the  holdetof 
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auch  bills  may  rank  upon  both  estates  for  the  full  amount  of 
the  bills,  provided  he  does  not  draw  more  than  20s.  in  the 
pound  on  his  debt ;  BelPs  Com.  vol  I  p.  212,  4ft  edit.  See 
Factor. 

CONSISTORIAL  COURT.  This  term  is  how  applied 
to  the  Commissary  Court,  which  came  in  place  of  the  Bishops 
Court ;  and  the  Jiishops  Court  derived  the  term  from  the  courts 
lield  by  the  Roman  Emperors-    See  Commissaries. 

CONSOLIDATION.  This  is  a  term  in  Scots  law  used 
to  signify  the  re-union  of  the  property  and  superiority  of  land- 
ed property  after  they  have  been  separated,  ]ly  the  law  of 
Scotland,  a  proprietor  may  sub -feu  bis  lands  to  be  holden  of 
himself  as  superior.  The  sub-feu  is  called  a  base  right,  and 
carries  what  is  denominated  the  dominium  utile,  or  property  ; 
that  which  remains  with  the  granter  of  the  sub-feu,  is  termed 
the  dominium  directum  or  superiority.  When  the  sub- vassal 
wishes  to  reeonvcy  the  property  to  his  superior,  he  does  it  by 
a  resignation  ad  r&mner&tim  in  the  superiors  favour,  a  mere 
renunciation  of  the  sub-feu  not  being  held  sullicicnt  to  accom- 
plish this  object.  By  such  resignation,  the  dominium  directum 
and  the  dominium  utile  will  be  again  united  or  consolidated  as 
one  property  in  the  person  of  the  superior. 

Where  the  superior  succeeds  to  the  dominium  utile,  as  heir 
to  the  vassal,  it  will  be  necessary  for  him  to  complete  his  title 
to  the  property  by  a  precept  of  ehtre  constat^  granted  by  him- 
self in  his  character  of  superior,  to  himself  as  heir  to  his  vassal, 
on  which  precept  he  will  be  infeft.  Being  thus  infeft  on  his 
own  precept  of  elare  con.stutt  lie  will  hold  the  superiority  un- 
der  his  former  titles,  and  the  property  under  the  precept  of 
dare  constat  and  infeftment,  the  two  estates,  although  vested 
in  the  same  person,  being  entirely  separate  and  distinct.  In 
order  to  unite  them,  the  proprietor  must,  in  the  double  capa- 
city of  superior  and  vassal,  resign  the  dominium  utile  in  his 
own  favour  ad  remanentiam,  and  in  this,  as  in  the  former  case, 
consolidate  the  two  estates  of  property  and  sujwriority.  In 
like  manner,  if  the  vassal  should  succeed  to  the  superiority,  it 
VQuld  be  necessary  for  Jiim,  after  baring  cunnieted  liis  title  to 
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the  superiority,  to  con  soli  date  the  two  estates  in  the  eairtd 
manner,  by  resignation  ad  rcmancntiam.  The  same  rule  holds 
where,  by  adjudication  or  otherwise,  the  two  estates  have  come 
to  be  vested  by  separate  titles  in  the  same  person. 

According  to  our  more  ancient  practice,  it  was  considered  i«~ 
congruous  for  the  same  individual  to  act  in  the  double  capacity 
of  superior  and  vassal  to  himself,  so  that  wherever  the  two 
estates  came  to  be  vested  in  the  same  person,  an  ipso  jure  or 
virtual  consolidation  was  held  to  have  taken  place.  Rut  it 
would  appear  that  the  practical  inconvenience  attending  this 
ipso  jure;  consolidation,  and,  in  particular,  its  prejudicial  effect 
on  the  security  of  the  records,  led  to  the  adoption  of  a  different 
opinion;  and  it  was  at  last  settled,  by  an  almost  unanimous  de- 
cision of  the  Court,  that  consolidation  could  not  be  effected  ip* 
to  jure,  or  without  resignation  ad  remancntiam;  Bald  agaiast 
Buchanan,  8th  March  1786,  Fac  Coll  Mm  p.  15,084;  <{f 
firmed  on  ApjimL 

The  separation  of  property  and  superiority  may  take  place 
not  only  by  a  regular  sub-inlcudation,  but  also  where  a  con- 
veyance has  been  made  by  a  disposition  containing  a  double 
manner  of  holding.  If,  for  example,  the  disponce  were  to  die 
after  taking  infeftment  on  the  precept  of  sasine  in  such  a  deed, 
and  his  heir  were  to  make  up  his  title  by  serving  heir  in  general 
to  Ins  ancestor,  so  as  to  carry  the  unexecuted  pro  curatory  of  rcn 
signation,  and  were  then  to  expede  and  l>e  infeft  on  a  charter  of 
resignation  on  the  procuratory  to  which  he  had  thus  acquired 
right,  he  would  carry  the  mid  superiority  merely,  and  would  leave 
the  property  in  h&ralitatcjacintc  of  his  ancestor.  In  order  to 
complete  his  titles  and  unite  the  property  and  superiority,  it 
would  be  necessary  for  him  to  grant  a  precept  of  dare  cojuiatlo 
himself  as  heir  to  his  ancestor  in  the  property,  and  afterwards  w 
consolidate  the  two  estates  by  resignation  ad  remancntiam  in 
his  own  hands.  Without  duc^attcntion,  therefore,  to  the  effect 
of  base  infeftments,  and  of  charters  of  resignation  and  of  con- 
firmation, as  well  as  to  the  law  in  regard  to  consolidation,  a* 
established  in  Bald  against  Buchanan  (supra  ciL),  it  may 
happen  that  the  rights  of  okctous  creditors  or  purchasers  are 
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ict  aside,  or  the  intentions  of  the  makers  of  family  settlement! 
entirely  defeated* 

It  is  proper  to  observe  that,  in  the  ease  where  the  disponce, 
in  a  disposition  containing  a  double  manner  of  holding,  has 
first  taken  infeftmcnt  on  the  precept  without  taking  a  charter 
of  confirmation,  and  has  afterwards  resigned  upon  the  procura- 
tor)*, and  obtained  a  charter  of  resignation,  it  has  been  doubt- 
ed whether  the  property  and  superiority  are  to  be  held  as 
separated.  This  duubt  has  been  thought  to  be  supported  by 
the  doctrine  of  Stair,  as  well  as  by  the  history  of  the  modern 
disposition  to  a  purchaser.  See  Stair,  A  pp.  p.  7S7,  and  Beifs 
Treatise  on  the  Conusance  of  Land,  p.  297>  et  seq.  See  alao 
Confirmation.    Resignation.    Disposition*  Charter. 

CONSTAT,  Precept  of  Clare.    See  Clare  Constat. 

CONSTABLE  or  SCOTLAND.  The  office  of  Lord 
High  Constable  of  Scotland  is  one  of  great  antiquity  and  dig- 
nity* The  Lord  High  Constable  had  anciently  the  command 
of  the  KingTs  armies  while  in  the  field,  in  absence  of  the  King. 
He  was  likewise  judge  of  all  crimes  or  offences  committed 
within  four  miles  of  the  King's  person,  or  within  the  same  dis- 
tance of  the  Parliament,  or  of  the  Privy  Couneil,  or  of  any 
general  convention  of  the  states  of  the  kingdom.  The  office 
is  hereditary  in  the  noble  family  of  Errol,  and  is  reserved  both 
in  the  treaty  of  Union  and  in  the  statute  20  Geo.  II.  c.  45, 
by  which  heritable  jurisdictions  were  abolished.  £rsk.  B.  i. 
tit  3,  §  37. 

CONSTABLES  are  the  officers  of  the  justices  of  the 
peace,  entrusted  with  the  execution  of  their  warrants,  decrees-, 
or  orders.  They  arc  appointed  by  the  justices  at  their  quax- 
ter  sessions,  two  at  least  for  every  parish,  and  more  if  thought 
necessary  In  Royal  burghs,  constables  are  appointed  by  the 
magistrates.  It  is  the  duty  of  constables,  without  any  special 
warrant  from  a  justice  of  the  peace,  to  apprehend  offenders 
against  the  peace,  vagrants,  and  such  as  can  give  no  account 
of  themselves,  and  take  them  to  the  next  justice.  It  is  also 
their  duty  to  suppress  riots,  and  apprehend  the  rioters ;  but, 
after  the  riot  is  ovcr>  a  constable  is  cot  authorised  to  appro 
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hend  hrcvi  manu  any  person  concerned  in  it,  unless  one  hat 
been  dangerously  wounded  in  the  fray.  Sec  1617,  c  8 ;  1661, 
c,  38;  Ersk.  B.  i.  tit  4,  §  1C 

CONSTITUTION,  Decree  of.  Every  decree  by  winch  the 
extent  of  a  debt  or  obligation  is  ascertained  may  be  called  a  de- 
cree of  constitution  ;  but  the  term  is  generally  applied  to  those 
decrees  which  are  requisite  to  found  a  title  in  the  person  of  the 
creditor,  in  the  event  of  the  death  of  either  the  debtor  or  the 
original  creditor.  Thus,  where  the  debtor  dies,  the  creditor  must 
obtain  a  decree,  constituting  the  debt  against  the  heir  of  the 
debtor,  before  he  can  proceed  with  diligence  to  attach  the 
debtor's  heritable  or  moveable  cstate}  unless  the  heir  shall 
renounce ;  in  which  case,  a  decree  of  cognition  is  pronounced. 
See  CognUionis  Causa*  Bond  <yf  Corroboration*  Adjudka* 
thn* 

CON  STRUCTURE.    See  Contexture. 

CONSUETUDINARY  LAW.  Consuetudinary  or  cus- 
tomary law,  in  contradistinction  to  written  or  statutory  law,  it 
that  law  which  is  derived  by  immemorial  custom  from  remote 
antiquity.  Such  is  the  common  law  of  Scotland.  Ersk.  B.  i. 
tit.  1,  §  43,  ct  seq.    See  Common  Law. 

CONTEMPT  of  COURT,  This  term  is  generally  applied 
to  any  disrespect  or  indignity  offered  to  Judges,  while  sitting 
in  judgment,  or  on  account  of  their  proceedings  in  their  judi- 
cial capacity  ;  including  personal  violence,  or  indecorous  ex- 
pressions towards  the  court  or  its  members,  libellous  attacks  writ- 
ten or  spoken  against  the  judges*  or  their  mode  of  administering 
justice,  and  contemptuous  or  illegal  disobedience  to  the  orders 
of  the  court,  or  to  the  rules  prescribed  by  the  court,  for  the 
conduct  of  business  before  it.  Outrageous  contempts,  such  as 
striking  or  threatening  judges  for  their  proceedings  as  such, 
or  committing  an  assault  in  open  court,  are  offences  punishable 
either  capitally  or  by  very  severe  arbitrary  pains  ;  15$3,  c  173; 
1600,  c.  4.  (See  Beating  of  Judges).  Inferior  acts  of  insult 
or  contempt,  although  they  may  not  fall  under  any  statutory 
-enactment,  are  nevertheless  punishable  at  common  law;  the  dc- 
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faming  of  judges,  or  Casting  imputations  upon  the  integrity  of 
the  court,  arc  offences  of  this  description  j  and  if  committed  in 
the  course  of  a  process  in  dependence,  or  whLh  has  been 
lately  in  dependence,  they  may  be  punished  summarily  by 
the  court  to  which  the  insult  has  been  offered,  on  its  own 
motion.  See  Case  of  Jameson,  Acts  of  Sederunt  Yi-$&tk 
January  1815.  In  like  manner,  every  court  must  neces- 
sarily be  vested  with  the  power  of  inflicting  punishment  sum- 
marily for  all  disorders,  or  acts  of  contempt,  committed  during 
the  sitting  of  the  court.  W here  the  contempt  has  not  been 
committed  in  the  immediate  presence  of  the  court,  but  has  re- 
lation to  a  matter  in  dependence,  or  recently  before  the  court, 
the  proper  form  seems  to  be,  to  bring  the  offence  under  the 
notice  of  the  court  by  summary  complaint  at  the  i instance  of 
the  public  prosecutor.  In  a  recent  instance,  in  which  a  gross 
contempt  of  this  description  had  been  committed  in  the  course 
of  a  depending  process  in  the  the  Court  of  Session,  the  court 
remitted  the  matter  to  the  Lord  Advocate,  by  whom  it  was 
brought  under  their  cognizance  by  summary  complaint,  and 
tho  punishment  of  fine  and  imprisonment  inflicted  ;  Lord  Ad- 
vocate against  Hay,  February  1822.  See  also  Hume,  vol,  i.  p. 
399,  ei  seq.  vol,  ii.  p.  135,  et  seq. 

CONTEXTURE,  is  a  mode  of  industrial  accession,  bor- 
rowed from  the  Roman  law.  It  takes  place  "  where  tilings 
B  belonging  to  one,  arc  wrought  into  another  s  cloth,  and  are 
"  carried  therewith  as  accessary."  It  is  similar  to  con  struc- 
ture, whereby,  if  a  house  be  repaired  with  the  materials  of  ano- 
ther, the  materials  accrue  to  the  owner  of  the  house,  f  ull  repara- 
tion, however,  being  due  to  the  owner  of  the  materials.  If  the 
materials  have  been  obtained  mala  Jidey  the  person  using  them 
will  be  liable  for  their  value  according  to  the  owner's  oath 
in  litem,  or  he  may  be  prosecuted  for  theft,  according  to  tho 
circumstances  under  which  he  has  acquired  them.  It  would 
also  appear  that,  where  there  has  been  mala  fides,  the  former 
owner  may  estimate  the  materials  per  pretium  qffectfonis ; 
Stair,  B.  ii.  tit,  1.  §  31).  Bankton,  B.  ii.  tit  h  §  17.  §ee 
Adjunction* 
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CONTINGENCY  of  a  PROCESS.    «  Where  two  or 

f<  more  processes  are  so  connected  that  the  circumstances  of 
<(  the  one  are  likely  to  throw  light  on  the  rest,  the  process 
"  first  enrolled  is  considered  as  the  leading  process,  and  those 
"  subsequently  brought  into  Court,  whether  before  the  same 
M  Division  or  not,  may  be  remitted  to  it  oh  contlngentiam  ;11 
Ivory  s  Form  of  Process,  vol.  ii.  51.  The  remit  is  usually 
made  on  a  simple  motion  at  the  bar.  The  effect  of  remitting 
processes  in  this  manner  is  merely  to  bring  them  before  the 
same  Division  of  the  Court,  or  the  same  Lord  Ordinary ;  in 
other  respects  they  remain  distinct ;  the  pleadings  may  be 
unconnected  ;  and  no  step  taken  in  the  one  will  prevent  the 
others  from  sleeping ;  Ivory,  ibid.  Where  an  action  has  been 
brought  into  the  Court  of  Session,  and  a  process  between  the 
same  parties  in  relation  to  the  same  subject  matter  is  depend- 
ing  in  an  inferior  court,  tt  is  usual  to  bring  the  case  from  the 
inferior  court,  into  the  Court  of  Session,  by  an  advocation  ob 
contingentiam  ;  and,  in  such  a  case,  the  advocation  is  compe- 
tent at  any  stage  of  the  inferior  court  process ;  50  Geo.  HI. 
c.  112,  §  36.    See  Conjoining. 

CONTINGENT  DEBTS  are  debts  due  provisionally  in 
a  certain  event.  Creditors  in  such  debts  are,  by  the  law  of 
Scotland,  entitled  to  rank  upon  the  estate  of  a  bankrupt,  to 
the  effect  of  having  security  found  for  the  payment  of  their 
debts,  proportionally  with  those  of  the  other  creditors,  on  the 
emerging  of  the  contingency*  A  discharge  obtained  under  the  se- 
questration statute  operates  against  such  debts,  as  well  as  against 
debts  due  at  the  time  of  the  bankruptcy,  although  it  would  ap- 
pear that  in  England  the  rule  is  different ;  BdC$  Com.  vol.  L 
p.  £4U,  \th  edit.  A  contingent  creditor,  however,  is  not  en- 
titled to  concur  as  a  creditor  in  the  petition  for  sequestration, 
or  to  vote  in  the  election  of  the  interim  factor,  or  of  the  trus- 
tee, or  in  the"  other  steps  of  procedure ;  54  Geo*  III.  c.  137, 
§  24,  The  trustee  is  bound  to  rank  contingent  debts  as  if 
the  condition  were  purilied,  and  to  set  apart  dividends ;  but, 
instead  of  paying  them  to  the  creditor,  the  trustee  is  directed* 
to  deposit  them  in  a  bank,  or  to  lend  them  out  on  heritabl* 
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uearity  at  the  sight  of  the  creditor,  the  interest  going:  to  the 
general  fund  for  division  until  the  contingency  shall  he  de- 
clared, when  the  dividends  QO  deposited  shall  belong  to  the 
creditor,  or  go  to  the  general  fund,  according  to  the  terms  of 
the  obligation  ;  same  siat.  §  48.  In  the  concurrence  of  cre- 
ditors requisite  by  the  statute  to  authorise  a  discharge,  the 
contingent  debts  must  be  counted  in  ascertaining  the  four- 
flfths,  notwithstanding  the  provision  in  §  £4.  See  lielFs  Com. 
toI.  ii.  p.  4 GO,  4fth  edit. 

CONTINGENT  LEGACY,  is  a  legacy  the  existence  of 
which  (hrpends  upon  an  uncertain  future  event,  as  where  a 
legacy  is  given  provided  the  legatee  shall  arrive  at  a  certain 
age.    See  Conditional  Obligation.  Legacy. 

CONTINUATION  of  the  DIET.  The  summons  in  a 
civil  process  authorises  the  defender  to  be  cited  to  appear  on  a 
certain  day,  "  with  continuation  of  days"  and  may  be 
brought  into  Court,  cither  on  the  day  named,  or  later,  as  the 
party  chooser  unless  it  be  forced  on  by  protestation.  (See 
Calling  of  u  Summons.  Protestation.)  But  in  a  crimi- 
nal prosecution  the  diet  is  peremptory,  and  the  lil>el  must 
be  called  on  the  precise  day,  and,  in  some  way  or  other,  dis- 
posed of,  otherwise  the  action  falls,  and  cannot  be  resumed. 
The  diet  may  be  continued,  however,  by  an  act  of  Court, 
made  in  the  presence  of  a  single  Judge,  and  in  the  absence  of 
the  parties.  Such  an  act  is  not  even  signed  by  the  Judge,  but 
merely  entered  in  the  books  of  adjournal  by  the  clerk,  in  the 
Judge's  presence;  Hume,  vol.  ii.  p.  255.  See  Diet.  Criminal 
Prosecution. 

CONTRABAND  GOODS,  are  those  goods  which  are 
imported  to  this  country,  or  exported  from  it,  without  paying 
the  duties  imposed  by  law.  Contracts  for  smuggling,  or  for 
the  delivery  of  goods  knov  n  to  be  contraband,  found  no  right 
of  action  ;  and  no  party  participant  in  the  smuggling,  or  by 
whom  the  contraband  goods  have  been  delivered  in  this  coun- 
try, can  legally  claim  Under  the  contract,  liut  foreigners,  or 
even  native  Scotchmen  settled  abroad,  selling  and  delivering 
goods  which  are  after*, trdfl  smuggled  into  tMl  countrv.  have 
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action  here  for  the  price,  even  although  the  seller  suspected  or 
knew  that  the  buyer  meant  to  smuggle  the  goods  into  Britain, 
provided  the  seller  was  not  himself  accessary  to  the  smuggling  ; 
Cullen  and  Company,  15th  May  1790,  Far.  Coft.  Mar.  p. 
9ooi  ;  Reid,  same  date,  Mor>  p.  9-555.  Where  the  buyer  of 
contraband  goods  knows  them  to  be  contraband,  he  Jul-  tin 
claim  for  deliver)',  or  no  action  of  damages  for  breach  of  con- 
tract, the  maxim  being  that,  in  ail  demands  upon  illegal  con- 
tracts, potior  CJtl  conditio  po^hkntk  et  defhtdrntis.  It  seems, 
however,  t..>  have  been  thought  at  one  time  that,  where  a  hill 
was  granted  for  the  price  of  contraband  goods,  action  or  dili- 
gence was  competent  on  the  bill ;  but  more  recently  action  k& 
been  refused  where  the  bills  were  in  the  hands  of  the  original 
parties  or  of  their  tin  lees.  Sec  BelTs  Com.  vol.  i.  p.  £36, 
4  th  edit.;  and  Mor.  Diet,  voce  Pactum  IMfcitum,  p.  953% 
£t  seq. ;  and  App.  same  title,  No*  1. 

C  ONTILU  T.  A  contract  is  "  the  v oh mtary  agreement 
**  of  two  or  more  persons,  by  which  something  is  to  Ik;  given 
**  or  performed  upon  one  part,  for  a  valuable  consideration, 
**  either  present  or  future,  on  the  other  part Ersk.  K  iii. 
tit  1,  §  H5-  Consent  of  parties  being  implied  in  all  contracts, 
persons  incapable  of  consent,  such  as  idiots,  pupils,  persons 
absolutely  drunk,  &c,  cannot  contract*  IVrsons  who  have 
been  compelled  to  give  their  consent  by  force  or  fear,  or  who 
have  been  induced  to  consent  by  means  ui"  fraud  or  deception, 
cannot  be  said  to  have  legally  consented  at  all ;  and  all  con- 
tracts, therefore,  exposed  to  such  objections,  arc  null  and  re- 
ducible. In  like  manner,  error  in  the  essentials,  c.  g.  either 
iii  regard  to  the  contracting  parties,  or  the  subject  matter  of 
the  contract,  will  vacate  the  agreement.  A  contract,  by  which 
the  parties,  or  any  of  them*  become  hound  to  perform  wlirtt  is 
naturally  impossible,  or  to  do  any  illegal  act,  or  in  which 
stipulations  contra  bonos  mores  are  inserted,  can  found  no 
action ;  and  the  contracting  parties  arc  neither  liable  in  per- 
formance nor  in  damages  for  non -performance,  Hut  all  fact*, 
in  themselves  legally  possible,  are  the  subjects  of  obligation, 
although  beyond  the  power  of  the  contracting  party,  who  a 
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liable  in  damages  if  he  cannot  perform;  Ersk.  B.  iii.  tit.  3> 
§  8tf,  84.  Things  exempted  from  commerce,  either  by  nature, 
by  destination,  or  by  statute,  cannot  he  the  suhject  of  obliga- 
tion. Under  this  class  may  be  ranked  stolon  goods,  which 
acquire  Buch  a  vithim  reate  by  the  theft,  that  they  fall  no 
longer  undo"  commerce  ;  Ersk*  ibid. 

The  degree  of  negligence  which  throws  the  blame  on  a  con- 
tracting party,  so  as  to  make  him  liable  for  the  damage  mi- 
it  red  by  the  other  party  from  the  non-fulfilment  of  the  contract, 
seems  to  be  settled  by  the  following  rules:  L  Where  the  eon- 
traet  is  entered  into  for  the  benefit  of  both  parties,  as  in  sale, 
*>ach  part)  is  bound  to  exercise  the  middle  degree  of  diligence, 
such  as  a  man  of  ordinary  discretion  uses  in  his  own  afFairs.  9r 
AY  here  only  one  of  the  parties  is  benefited  by  the  contract,  as 
in  commodate,  the  party  so  benefited  is  bound  to  that  degree 
of  diligence  which  is  exercised  by  a  man  of  the  most  consum- 
mate prudence  j  while  the  other  party,  who  is  no  gainer,  ia 
only  liable  for  fraud,  or  for  gToss  omissions.  3,  Where  one 
bestows  less  care  on  the  subject  of  any  contract  which  implies 
exuberant  trust,  than  he  is  known  to  employ  in  his  own  affairs, 
Mich  negligence  is  accounted  dole,  even  although  the  party 
lias  used  diligence  as  exact  as  a  man  of  ordinary  prudence 
would  have  used  >  Ersk.  B.  iii.  tit.  1,  §  &L 

The  nominate  contracts  in  Scots  law  are,  loan,  commodate, 
deposit c,  pledge,  sale,  permutation,  location,  society,  and 
mandate, — for  which,  see  the  separate  articles.  There  arc  also 
in  our  law,  as  well  as  in  the  civil  law,  a  great  variety  of 
contracts  which,  not  having  been  distinguished  by  special 
names,  arc  termed  innominate,  all  of  which  are  obligatory  on 
the  contracting  parties  from  their  date ;  so  that  neither  party 
cm  rrsde,  even  although  one  has,  and  the  other  has  not,  per- 
formed his  ;iart  of  the  contract;  Ersk.  li.  iii.  tit.  !,  §3£i 
liai/kton,  vol.  i.  p.  328.  Breach  of  contract  of  course  sub- 
jects the  party  guilty  of  it  not  only  to  an  action  for  enforcing 
ir,  hut  also  to  a  claim  for  damages.  See  Damages.  leu-can* 
tract.   Lease.  Afarriage* 

CONTFLUT  or  MAltKIAGE,  in  the  technical  name 
II  3 
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given  to  a  written  contract  entered  into  between  parties  wh 
either  about  to  become  husband  and  wife,  or  actually  ma 
to  each  other.    In  the  former  case,  it  is  termed  an  antcnupti 
and  in  the  latter  a  postnuptial,  contract. 

1 .  Antenuptial  Contract — The  object  of  these  contracts  gene, 
ally  is  to  make  some  mollification  on  the  legal  right*  of  the  par- 
tics  and  their  children,  and  more  effectually  to  guard  against  the 
risk  of  the  husband's  insolvency*  An  antenuptial  contract  10 
held  to  l»e  strictly  an  onerous  deed,  by  which  either  a  real  securi- 
ty, or  stjm  credit %  may  be  consituted  in  favour  of  the  wife  or  cliib 
dren,  which  will,  in  the  one  case,  give  them  a  preference,  and,  in 
the  other,  entitle  them  to  rank  as  creditors.  1.  With  regard  fo 
the  wife. — Instead  of  her  legal  provisions  of  tercc  and^W  re- 
Iktx,  the  husband  may  become  bound  to  infeft  her  in  liferent 
in  certain  lands ;  and  infeft m en t  on  the  contract  will  render 
Iter  right  real.  Lands  thus  set  apart  for  the  wife  arc  called 
locality  lands :  Or  he  may  secure  her  by  infeftment  in  an 
annuity,  which  is  termed  a  jointure :  Or  he  may  hind  himself 
to  invest  money  in  real  security  for  her  behoof,  or  to  provide 
her  in  a  certain  annuity  :  All  which  obligations, ,  if  expressed 
with  suificient  precision,  will  vest  a  jus  credit i  in  the  wife, 
which,  in  case  of  the  husband's  insolvency  before  they  are  made 
real  by  infeftment,  will  entitle  her  to  rank  as  a  creditor  for  such 
provisions.  By  contract  of  marriage,  the  Jus  mariti  may  be 
excluded  as  to  a  particular  subject,  but'  it  cannot  be  excluded 
per  aver&ionem,  e.  g.  an  annuity  may  be  purchased  by  the  hus- 
band for  the  wife  for  her  aliment,  or  a  bond  may  be  taken, 
payable  to  her,  excluding  tile  jus  mariti,  provided  this  is  done 
by  an  antenuptial  deed  ;  for,  after  marriage,  aH  such  provisions 
between  husband  and  wife  arc  revocable  as  donations.  The 
tcrce  is  excluded  by  a  conventional  provision  to  the  wife,  unless 
the  contrary  be  expressed  {1681,  c.  10.)  The  ruh  is  different 
with  regard  to  the  Jujs  rdicta\  which  requires  an  express  ex- 
clusion, .  even  where  conventional  provisions  are  made- 

2.  Provisions  in  favour  if  Ch  ildren,  in  an  autenuptial  eon- 
tract,  are  also  held  to  be  onerous  deeds  ;  but  it  depends  entirely 
upon  the  manner  of  expressing  the  provisions,  whether  they 
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itall  confer  either  a 'preference  or  ljus  credit] .  In  the  ordi- 
nary case,  the  contract  makes  the  children  merely  heirs,  having 
an  expectancy  or  9pei  nfcchtUmii,  and  nothing  more.  Where 
the  property  is  settled  on  the  children  na$ciiuri  in  fee,  or  the 
provisions  made  payable  after  the  death  of  the  father,  the 
children  cannot  compete  with  onerous  creditors,  although  they 
may  reduce  gratuitous  alienations  to  the  prejudice  of  their  pro- 
visions.  In  order  to  confer  hjtiS  crediti,  the  children  must  be 
vcfted  with  the  character  of  creditors,  during  their  father's  life, 
which  may  be  done  by  an  obligation  to  pay  the  provisions,  or 
the  interest  on  them,  at  a  term  which  either  must  or  may  hap- 
pen during  the  fathers  life.  Where  it  is  intended  to  give  the 
heir  or  children  a  preferable  right,  to  be  effectual  against  one- 
rous creditors,  it  may  be  done  by  the  father,  in  an  antenuptial 
contract,  binding  himself  not  to  contract  debt,  or  to  infeft  the 
heir  against  a  &  terminate  day,  or  by  a  clause  restricting  his 
own  right  to  a  mere  liferent ;  and  such  obligations,  though 
granted  Ubtrii  nusnturis,  when  secured  by  proper  diligence, 
and  perfected  by  saaine,  found  a  preference  against  all  poste- 
rior deeds  of  the  father.    Sec  Krsk.  B.  iii.  tit.  8,  §  40. 

Where  the  husband  or  wife's  titles  are  not  complete,  or  where 
any  other  obstacle  prevents  the  execution  or  a  regular  ante- 
nuptial contract,  antenuptial  marriage  articles  may  be  entered 
into,  under  which  a  jus  crediti  may  be  effectually  vested  in 
the  parties  ;  and  any  deed  after  marriage  in  implement  of  these 
articles,  if  it  does  not  fall  within  the  bankrupt  statute ;,  and  if 
it  be  otherwise  unobjectionable,  will  be  elTcctual. 

(2.  Postnuptial  Contrail* — Alter  marriage,  the  Wife  and 
children  must  follow  the  fate  of  the  husband,  and  can  take 
nothing  in  competition  with  his  creditors,  which  he  cannot  le- 
gally give  away.  Postnuptial  contracts  must  always  be  con- 
strued with  reference  to  this  principle,  in  so  far  as  creditors  arc 
concerned  ;  and,  in  so  far  as  regards  the  husband  and  the  wife, 
they  are  exposed  tto  the  risk  of  revocation  by  either  of  the 
parties  as  donathmes  inter  virum  ct  uxorem,  (see  Ersk.  li.  i. 
tit.  G,  §  180*)  As  to  the  wife's  provisions  under  such  a  con- 
tract, it  ha:  been  held,  in  questions  with  creditor-,,  that  u  u»w. 
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derate  provision  granted  to  her  during  her  husband's  solvency 
Trill  hi-  L'lUvtual ;  and  to  the  extent  of  a  moderate  aliment,  evtfi 
after  the  ciMitr:ii-tii>ii  of  debt  by  the  liushtmd  (see  Conjunct  and 
Cttiffirft  Tif.)  And,  as  to  children,  it  is  held  that  provisions  to 
them  made  in  a  postnuptial  contract,  after  contraction  of  debt, 
are  ineffectual  although  granted  in  implement  of  the  natural 
obligation  to  aliment.  Where  insolvency  does  not  follow,  and 
where  the  provisions  are  reasonable  and  proper,  the  rights  <rf 
the  parties  (v.  ith  the  exceptions  above  mentioned)  maybe  ef- 
fectually settled  in  a  postnuptial  contract  of  marriage. 

It  may  lie  proper  to  observe  here,  that,  where  a  separation 
has  Liken  place  between  husband  and  w  ife,  without  a  dissolu- 
tion of  the  marriage,  whether  the  separation  has  been  judicial, 
or  by  decree  arbitral,  or  by  voluntary  contract  of  separation, 
the  husband  mav,  in  such  a  ease,  vest  his  wife  either  with  a 
jus  credHli  or  a  preference  for  her  aliment  or  other  stipulated 
provision,  according  as  his  obligation  is  personal,  or  completed 
by  mfefttnent  in  security,  provided  such  provision  is  made 
during  solvent y.  The  provisions  of  such  contracts  are  of 
course  revoked  by  a  reconciliation  and  return  to  the  marriage 
state ;  BrfVs  Com.  vol.  i,  p.  5o6,  4th  edit. 

The  framing  of  a  contract  of  marriage  so  as  to  provide  for  the 
various  events  contemplated  by  that  deed,  and  to  secure  the 
fulfilment  of  the  different  stipulations,  is  one  of  the  most  im- 
portant and  difljcult  duties  of  a  conveyancer  ;  and,  as  it  js  a 
duty  requiring  much  professional  circumspection,  it  niav  not 
be  improper  to  close  the  present  short  notice  of  this  important 
detdj  by  the  following  references  to  authorities  on  this  subject^ 
Stuh\  It,  ii.  tit.  J3,  §  11  ;  lb.  tit.  0, passim. ;  Ih  hi.  tit,  5, 
§  19  i  lb.  tit.  8,  §  45 ;  Brsk,  B.  i.  tit.  (i ;  JL  B.  iii,  tit.  3,  jj. 
30  j  lb.  tit.  8,  §  88,  cl  scq. ;  BanJitvn,  B.  i.  tit.  5,  §  1 ;  B<®4 
Com*  voh  L  p.  549,  cl  scq.  4th  edit. ;  Jural  Styles,  vol.  i.  p. 
X&t$  fl      ;  vol.  ii.  p.  203,  ct  scq.  2d  edit.    See  Marriage* 

CONTRACT  or  C  0 1 *  A  It  TN  1\  K  S 1 1 II  \    See  Society* 

CONTRAVENTION,  may  be  defined  generally  to  beany 
act  done  in  violation  of  a  legal  condition  or  obligation  he  whiflj 
the  contravenpr  i*  bound.    The  term,  however,  is  most  he- 
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quern  ly  applied  to  an  act  done  by  an  heir  of  entail  in  oppOSt- 
mm  to  the  provisions  of  the  deed,  whereby  a  forfeiture  of  the 
contravencr's  right  may  be  incurred  ;  or  to  acts  of  molestation 
or  outrage  Committed  by  a  person  in  violation  of  lawborrows, 
whereby  the  coiitravencr  exposes  himself  to  tin-  penal  action  of 
iuntruventton  of  lawborrows.  Sec  Tailzie.  LawboTtow*. 
CONTRIBUTION)  take-  place  where  several  partial  pay 

their  share  of  a  common  expense.  The  term,  in  a  legal  sense, 
is  generally  applied  to  contribution!  made  for  equalizing  the 
loss  arising  from  sacrifices  made  tor  the  common  safety  in  sea 

voyages,  where  the  ship  is  in  danger  of  being  lost  or  captured. 

The  bask  of  our  law  upon  this  subject  is  the  celebrated  Lew 
Rliodiu  de  jactu,  the  natural  equity  of  which  lias  led  to  its 
adoption  in  the  maritime  law  of  most  European  states.  The 
general  rule  in  this  country  seems  to  be  that,  where  any  part 
of  the  ship  or  cargo  has  been  sacrificed  to  save  the  rest,  the 
loss  is  to  he  adjusted  by  a  contribution  from  ail  who  have  par- 
takeii  Of  the  benefit  In  this  contribution,  or  general  average 
a*  it  is  also  termed,  the  most  valuable  goods,  though  their 
weight  should  have  been  incapable  of  putting  the  ship  in  ha- 
aard,  tueli  .i>  diamonds  or  other  precious  stones,  are  to  be  es- 
timated at  their  just  price,  on  the  ground  that  they  ceuld  not 
li.'.ve  bet  n  saved  but  for  the  ejection  of  the  other  goods.  Ter- 
sons  on  board,  however,  bear  no  share  in  the  contribution,  quia 
gjfa ;  corporis  nulla  t*\  a&timath*  The  ship's  provisions  are  also 
exempted  from  contribution  ;  but  wearing  apparel  is  estimated, 
and  pays  in  proportion  to  its  value.  In  this  estimation  the 
goods  ejected  are  valued  at  prime  cost,  and  the  goods  saved  at 
the  price  they  would  bring  at  the  port  of  arrival,  freight,  du- 
ties, \e.  deducted.  If  a  mast  has  hem  cut  away,  or  an  anchor 
parted  with,  in  order  to  save  the  ship,  contribution  takes  place; 
but,  if  they  have  been  lost  in  a  storm,  the  loss  falls  on  the  ship 
alone;  Kr.sk .  H.  iii.  tit.      S  5->  ;  Bunkton,  vol.  i.  p.  g$& 

In  order  to  found  the  right  to  contribution,  it  is  necessary 
that  the  goods  shall  not  have  been  rashly  or  unnccessai  ily 
tacrthced,  but  after  such  consultation  as  the  exigencies  of  the 
*ccasw;ii  may  admit  of,  ai;d,  ij  yase  of  difference  in  opinion 


312 


CON  CON 


amongst  the  crew  as  to  the  necessity  of  the  sacriiice,  a  majori- 
ty shall  determine.  In  such  a  case,  the  opinion  of  the  master, 
where  he  hail  no  adverse  interest,  would  be  entitled  to  great 
weight.  In  all  cases  in  which  a  part  cither  of  the  ship  or  car- 
go has  been  sacrificed  ior  the  common  benefit,  an  account  of  the 
circ  umstance  under  which  it  happened  ought  to  be  entered  in 
the  log-book,  with  a  specification  of  the  articles  thrown  over- 
hoard,  or  otherwise  de  stroyed,  to  which  affidavit  should  be  made 
at  the  first  port,  otherwise  the  presumption  will  be  against  the 
master  and  crew ;  BclTs  Com.  vol.  i.  p.  495,  et  scq,  4th  edit, 
where  the  su hject  of  this  article  is  treated  of  very  fully*  Sec 
also  Salvage.    Collision  of  Ships.    Jactus  Merctum. 

CONTUMACY,  is  a  wilful  disobedience  to  any  lawful 
summons  or  judicial  order.  In  a  criminal  process,  the  punish- 
ment of  contumacy  in  the  accused  person  is  sentence  of  fugU 
tat  ion,  (see  Fttgihdion.)  In  a  civil  action,  the  only  consequence 
of  the  defenders  contumacy,  in  refusing  obedience  to  the  cita- 
tion, is,  that  the  Judge  will  take  cognizance  of  the  cause,  and 
decern  in  his  absence ;  Ersk.  B.  iv.  tit.  15  §  7.  See  Decree 
in  Absence.    Contempt  of  Court. 

CONVENTION  of  ESTATES.  In  Scotland,  before 
the  Union,  a  convention  of  the  estates  of  the  kingdom  was  in 
Use  to  be  summoned  fbr  the  purpose  of  imposing  a  taxation  to 
answer  a  present  exigency,  or  upon  any  special  occasion  re- 
quiring immediate  deliberation.  Thu.se  conventions  consisted 
of  any  number  of  the  estates  that  might  be  suddenly  called 
together  without  the  necessity  of  a  formal  citation,  such  as  was 
required  in  summoning  a  regular  parliament.  The  puwer  of 
the  convention  was  limited  to  thnt  particular  business  for  which 
it  had  been  assembled ;  and,  regularly,  the  estates  could  l«f 
go  convened  only  by  royal  authority  ;  but,  in  ease  of  absolute 
nccc^ity,  they  met  without  it,  as  in  the  convention  for  setting 
the  government  at  the  Re  volution  of  1G88  ;  Ersk.  B.  i.  tit. 
3.  ff  (i ;  Bank  ton,  voh  ii.  p.  44J)  j  AI'Kenzk'*  last.  B.  i.  tit.  8, 
£j        See  Parliament. 

CONVENTION  of  ROYAL  BOROUGHS.  By  the  art 
1187;  c.  UK  the  Royal  Burghs  rue  ordered  to  meet  once  ;i 
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y^ar,  by  commiaaioncrs,  to  treat  of  the  "  welfare  of  rocrehan- 
"  disc,  the  gude  rule  and  statutes  for  the  common  profile  of 
"  burrows,  and  to  provide  for  remeid  upon  the  skaitli  and  in- 
W  juries  sustained  within  the  burrowes  ;*  And  these  powers 
are  renewed  by  later  statutes  ;  in  consequence  of  which,  com* 
missioncrs  from  each  borough  meet  annually  in  Edinburgh,  to 
treat  of  the  subjects  committed  to  their  charge.  The  powers, 
however,  of  this  convention  were  never  understood  to  be  final 
or  uncontroulable ;  consequently,  its  deliberations  escitc  little 
interest,  and  are  in  general  directed  to  matters  of  no  public 
importance.  See,  on  this  subject,  Ersk.  B.  i.  tit.  4,  §  £J ; 
Bank  ion,  vol.  ii.  p.  579- 

CONVENTIONAL  OBLIGATIONS,  are  obligations 
resulting  from  the  special  agreement  of  parties.  The  term  i« 
generally  used  in  contradistinction  to  natural  or  legal  obliga- 
tions, which  arise  Irom  the  operation  of  the  law  itself,  inde- 
pendently of  contract*    See  Obligations,  Contract. 

CONVEYANCE,  is  a  deed  executed  according  to  all  the 
forms  required  by  law,  and  by  which  a  right  is  cither  created, 
or  transferred,  or  discharged. 

CONVEYANCING.  The  literal  meaning  of  this  term  is 
the  preparing  of  conveyances :  and,  in  professional  language, 
the  word  conveyancer  is  sometimes  used  as  contrasted  with 
that  of  agent,  the  one  being  regarded  as  a  preparer  of  deeds, 
and  the  other  as  a  conductor  of  law-suits.  It  rather  appear?, 
however,  that,  in  its  proper  acceptation,  the  term  conveyancing 
includes,  not  only  the  preparation  of  all  voluntary  deeds  con- 
stituting, transmitting,  or  extinguishing  rights  or  obligations, 
but  that  it  extends  to  those  forms  prescribed  by  law  for  accom- 
plishing the  same  objects,  when  the  party  is  cither  unwilling  or 
unable  to  do  so  by  a  voluntary  act, 

h  is  evident  that,  in  every  country,  the  science  of  convey- 
ancing must  keep  pace  with  the  progress  of  improvement, 
ilgnce,  iu  a  rude  state  of  society,  the  evidences  of  rights  are 
generally  as  defective,  as  the  means  of  securing  them  are  prc- 
rarioitP.  \i  civilization  advances,  those  evidences  become 
more  definite  in  their  nature,  and  more  perfect  in  their  cha* 
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tarter,  until  they  are  at  length  systematized  and  adapted  on 
fit  principles  to  all  the  exigencies  of  practice.  The  nature  of 
those  evidences  will  be  found  in  most  instances  to  vary  with 
the  character  of  the  subject  to  which  they  relate  ;  thus,  when 
applied  li  land  rights,  they  are  in  genera!  more  strictly  regu- 
lar and  formal  than  when  applied  to  commercial  transactions  or 
to  moveables ;  and,  in  some  instances,  the  evidence  of  ihe 
constitution  or  transmission  of  a  right  is  found  to  be  rniivc- 
liicntly  left  to  parole  testimony,  without  the  necessity  of  any 
tpritlng  whatever. 

With  regard  to  voluntary  written  deeds,  it  may  be  observed 
in  general,  that  the  object  of  all  of  them  is  to  express  the  pur- 
pose of  the  parties  in  mch  a  manner  as  to  insure  its  being  car- 
Tied  into  full  effect*  But  it  is  quite  obvious  that,  if  it  were 
left  to  each  individual  to  express  his  intentions  according  to 
his  own  caprice,  the  mo&t  serious  in  conveniences  would  follow  ; 
and*  accordingly,  the  law  of  every  civilized  country,  and  in 
pzirtievJur  the  l*w  of  ScoLland,  has  ^-aiiciimied  certain  technical 
limns,  without  regard  to  which  the  object  of  the  parties  cannot 
be  easily  attained*  One  important  end  of  the  science  of  eon* 
veyancing  is  to  teach  the  proper  use  and  application  of  thase 
technical  forms  ;  an  :',  w  practice  and  adjudged  cases  have  aU 
tached  certain  detenu  in  ate  meanings  to  many  of  the  terms  cm- 
}4oycd  in  deeds,  it  is  net gflflfay  that  a  conveyancer  should  be 
intimately  acquainted,  not  onlv  vvith  the  various  deeds  thein- 
gelvee,  and  the  clauses  peculiar  to  each,  but  that  he  should  be 
iu'lv  aware  of  the  legal  import  of  every  clause  or  expression 
vhieh  he  may  have  occasion  to  use,  in  giving  effect  to  the  m- 
tentioiw  nf  the  parties. 

Jn  Scotland,  as  in  every  other  country  of  Europe,  the  forms 
of  the  <ked£  which  relate  to  land  rights  have  been  very  much 
Modified  by  the  feudal  system;  and,  by  a  concurrence,  of  cir- 
cumstances partly  accidental,  the  forms  of  that  system  have  in 
this  country  been  combined  with  ttn  institution  of  records  re- 
markable Loth  for  its  completeness  and  utility;  and  which 
has  tended  to  bestow  on  the  rights  of  landed  property  in  Scot- 
land a  degree  of  security,  of  which  probably  no  other  European 
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country  can  boast-  The  deeds  by  which,  in  our  practice,  the 
rights  to  moveable  property  arc  proved,  are  in  genera!  sim- 
pie  and  natural ;  and  the  authentication  or  testing  of  all  for- 
mal deeds,  whether  relating  to  heritable  or  moveable  property, 
is  regulated  by  a  statutory  enactment,  calculated,  as  tar  as 
seems  practi cable  by  human  ingenuity,  to  guard  against  fraud 
or  interpolation.  These,  however,  a*  weD  as  the  forms  of  vo- 
luntary and  judicial  conveyancing,  arc  subject*  which  are  ne- 
cessarily treated  of  in  separate  articles.  Sec,  in  particular. 
Charter.  Disposition*  Sunitic.  Bond.  Awignathm*  Ad- 
judication. Ranking  and  Sale.  Records.  Registration, 
Testing  CUiuse^  Sfc 

Tile  present  very  general  notice  will  serve  to  show  that  the 
profession  of  a  conveyancer  is  one  of  the  greatest  importance,  re- 
qniring  extensive  legal  and  historical  knowledge,  on  the  pro- 
per exercise  of  which  the  security  of  property,  and  the  happi- 
yesa  of  individuals  must  very  materially  depend.  It  according- 
ly holds  .in  honourable  place  in  public  estimation;  and  the  So- 
ciety of  Writers  to  the  Signet,  to  whom  that  department  of 
practice  chiefly  belongs,  have  shown  a  laudable  anxiety  to  pro- 
mote the  Study  of  it,  as  a  qualification  for  admission  to  their 
body* 

CONVICT,  is  a  person  found  guilty  of  a  crime,  Convic- 
tions generally  proceed  on  the  verdict  of  a  jury  ;  but  our  law 
also  admits  of  .summary  convictions,  without  the  intervention  of 
a  jury,  in  certain  circumstances,  as  in  cases  of  contempt  of 
court,  of  attempts  tu  corrupt  or  withhold  evidence,  of  malver- 
sation by  persons  entrusted  with  the  criminal  police  of  tha 
country,  of  certain  oflcnecs  against  the  revenue  laws  provided 
for  by  special  statute,  and  in  proceedings  before  sheriffs  and 
justices  of  the  peace  for  minor  oJIcnces.  bee  Hume,  vol.  ii.  p. 
]•'.'>,  ei  .*fif. 

CONVOCATION  of  the  LIEGES.    See  Mobbing. 

CONVOY,  is  the  name  given  to  the  ship  or  ship;;  of  war 
appointed  by  government  to  accompany  merchant  vessels  dur- 
ing war,  as  a  protection  against  capture.  During  the  late  wars 
with  1  Vance,  mcrc-bari:  whips  were  prohibited  by  statute  to  sail 
irithoul  con    v     Thy  obligation  to  fail  with  convoy  is  an  irn- 
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flitd  condition  of  the  contract  of  affreightment ;  and,  in  case  of 
insurance,  it  is  a  warranty  hi  the  contract  with  the  underwriter*. 
It  is  suflicient  implement  of  this  obligation  if  the  vessel  join 
the  convoy  at  the  usual  place  of  assembling,  and  accompany  if 
as  far  as  it  goes  on  the  destined  voyage,  provided  it  is  the  only 
convoy  appointed  for  vessels  destined  to  that  port.  If,  how. 
ever,  the  convoy  have  sailed,  the  vessel  cannot  legally  endea- 
vour to  overtake  it,  although,  if  the  vessel  have  sailed  with  con. 
*  voy,  and  is  driven  back,  she  need  not  wait  for  new  convoy,  hut 
may  proceed  on  the  voyage.  The  convoy  must  he  the  naval 
'force  appointed  for  the  purpose,  and  the  vessel  must  continue 
■with  it,  unless  driven  off  by  stress  of  weather  or  other  inevitable 
^accident.  It  is  not  sulficicnt  to  sail  with  any  ship  of  war  about  to 
undertake  the  same  voyage,  unless  such  ship  be  also  appointed 
a  convoy.    See  Ui  Wn  Com,  vol.  i.  p.  4£t5,  4th  edit, 

COPARTNERSHIP,  is  a  contract  by  which  the  several 
partners  agree  concerning  the  communication  of  loss  or  gain 
prising  from  the  subject  of  the  contract.    See  Society. 

CO  PARTNER,  is  a  member  of  a  co-partnership.  He  may 
be  either  an  ostensible  partner  known  to  the  public  as  such,  or 
«a  latent  or  derpivg  partner,  as  he  is  colloquially  termed;  and 
in  either  case  he  is  li:blc  iu  all  the  Icr :\\  obligations  arising  out 
of  the  contract  of  society  or  co-partnership.    See  Society. 

COPY-HOLD,  is  a  tenure  in  English  law  for  which  the 
tenant  has  notliing  to  show  but  the  cop?/  of  the  rolls  made  by 
the  steward  of  the  Lord^s  court,  on  the  tenant's  being  admit- 
ted to  the  possession  of  the  subject  a*  a  part  of  the  manor. 
It  is  also  called  base  it1.'! are.  Copy-hold  property  cannot  be 
now  created,  for  the  foundation  on  which  it  rests  is,  that  the 
property  haa  been  possessed,  time  out  of  mind,  by  copy  of  court 
roll,  and  that  the  tenement?  are  within  the  manor  ;  Tonduii 
JUki.    T his  tenure  is  unknown  in  the  law  of  Scotland. 

COPY-RIGHT,  is  the  exclusive  right  of  printing  and  pub- 
lishing any  literary  work  ;  extended  also  to  engravings  and 
music*    Sue  Literary  Property, 

CORONER.  In  England  the  coroner  is  an  officer  who 
possesses  both  judicial  and  nmiUtcrial  authority.    In  hisjw/i* 
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cial  capacity,  he  taVrs  inquisitions  in  cases  of  violent  deaths; 
h  is  his  duty  also  to  inquire  after  the  lands  and  goods  of  mur- 
derers, treasure  trove,  wreck  of  the  aca,  dcodands,  &e.  The- 
coroner  acts  min  'txter'taUtf  in  the  execution  of  the  King's  writJV 
when  the  sheriff  is  disqualified  hy  relationship  to  the  parties, 
or  interest  in  the  suit,  or  otherwise.  Coroners  are  chosen  hy 
the  freeholders  in  vhc  county  courts  ;  and  four  are  usually 
named  for  each  county  ;  TomJitCs  Dkt.  The  office  of  coro- 
ner was  also  known  in  Scotland  formerly.  See  Hume,  vol  ii. 
p.  2*.  Note. 

CORPORA  op  MOVEABLES*  are  moycahle  subject* 
which  may  be  seen  and  felt,  as  com,  furniture,  &c.  or  catth 
which  move  of  themselves.  In  speaking  of  moveable  property, 
the  term  corpora  is  used  in  contradistinction  to  nomhia  dcbL 
tnrum,  or  obligations  of  debt,  which,  in  our  law,  also  fall  un- 
der the  denomination  of  moveables* 

CORPORATION,  ok  COMMUNITY,  is  a  fictitious  per- 
son or  body  politic,  enduring  in  perpetual  succession,  with 
power  to  take  and  grant,  to  sue  and  to  be  sued.  See  Commu- 
nity. 

CORPOREAL  asi>  INCORPOREAL.  Both  by  the 
Roman  law  and  by  the  law  of  England,  the  subjects  of  rightr, 
arc  divided  into  corporeal  and  incorporeal  Corporeal  arc  such 
as  fall  under  the  senses,  arid  may  be  seen  and  handled,  as  the 
ipsa  corpora  of  things  moveable  or  immoveable*  Incorporeal, 
are  things  not  subject  to  the  senses,  but  which  exist  in  law* 
as  rights  and  obligations  of  all  kinds,  This  distinction  is  not 
much  regarded  in  the  law  of  Scotland,  according  to  which,  the 
great  division  of  rights,  and  the  subject  of  rights  ift  fc&o  he- 
ritable and  moveable.    See  Heritable  and  Moveable* 

CORPSE,    su*  Datdtiody. 

CORPUS  DELICTI.  In  the  criminal  law  of  Scotland, 
the  corpus  delicti  is  the  substance  or  body  of  the  crime  or  ut- 
fencc  charged,  with  the  various  circunitanees  attending  its 
commission,  as  specified  in  the  libel.  It  follows,  of  course,  that, 
before  a  conviction  can  take  place,  the  corpus  dtUvti  must  he 
dearly  made  out.    Thus,  for  example,  if  a  person  be  charge  it 
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with  murder,  it  must  be  proved  that  the  deceased  came  by 
his  death  in  consequence  of  the  injury  libelled,  otherwise  the 
carpu*  ddh  ii  will  not  he  established, 

COR  RE  I  DJJiEXDI.  Two  or  more  persons,  who  arc  bourn! 
as  principal  debtors  to  pay  or  to  perform,  are  termed  in  the 
itoman  law  corrci  debendi.  Where  the  obligation  b  in. 
fli visible,  c.  g.  an  obligation  for  the  delivery  of  a  special  nth. 
jeet,  theco-obli^ants  are  bound  .singuli  in  minium  ;  but,  where 
the  obligation  is  to  deliver  a  certain  quantity  of  corn  or  money; 
the  obligation  may  be  divided  into  parts,  and  caeh  obligant 
can  be  sued  only  for  bis  own  share,  or  pro  rata,  unless  theubli- 
gants  arc  expressly  token  bound  conjunctly  and  severally. 
From  this  rule,  liowevi.r,  there  are  excepted,  W,  Contract* 
importing  a  copartnership  ;  and,  SW,  Bills  of  exchange  :  in  both 
or1  which  cases  the  co-ob'igants  are  bound  sing-uli  in.  &dUlum% 
whether  the  obligation  be  so  expressed  or  not ;  Ersk\  B.  iii 
tit.  3.  §  71. 

CORROBORATION,  BOND  OF.  Sec  Bond  of  Cor* 
roborfitivtti  * 

CORRUPTION  of  JUDGES.  By  a  variety  of  acta  of 
the  Scots  Parliaments,  and,  in  particular,  by  1579,  c.  9$,  and 
1540,  c.  104,  Judges,  whether  of  the  Court  of  Session,  or  in 
inferior  courts,  who,  through  corruption  or  partiality,  use  their 
authority  as  a  cover  for  injustice  or  oppression,  are  punisha- 
ble with  confiscation  of  moveables,  loss  of  honour,  fame,  and 
dignity,  besides  an  arbitrary  punishment  in  the  person.  See 
Hume i  vol.  L  p  401. 

CORRUPTION  of  BLOOD,  When  a  person  has  hern 
attainted  of  treason,  his  blood  is  said  to  be  corrupted;  and 
neither  his  children  nor  any  of  his  blond  can  be  heirs  to  him 
or  any  other  mice  sior.  If  the  attainted  person  be  a  nobleman, 
be  and  his  posterity  are  by  the  attainder  rendered  base  and  i£- 
nohlc.  Corruption  of  blood  cannot  be  entirely  removed,  ex- 
cept by  act  of  parliament ;  for  the  King's  pardon  docs  not  re- 
store the  blood,  so  as  to  make  the  attainted  person  "  capable, 
**  cither  of  inheriting  others*  or  being  inherited  himself  by  any 
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"  one  born  before  the  pardon."  TomViiCs  Dkt.  See  also 
Bank  ton  *  vol.  ii.  p.  S75. 

COSTS  of  SUIT.    Sec  Expense*. 

COUNCIL  and  SESSION.  The  Judges  or  Senators  of 
the  College  of  Justice  tire  also  called  Lords  of  Council  and 
S&aioTL  Sec  Co&ge  0/  Jbfcfof.  The  «  .Boote  o/*  Covert 
w  «.W  Sessm?  is  the  name  given  to  the  records  in  which  deed.<, 
and  other  writs  competent  to  be  inserted  in  the  record  of  that 
Court,  are  registered  in  virtue  of  the  clause  of  registration. 
See  Registration. 

COUNCIL,  rUlVV.  See  Privy  Coir,:  'J. 
{'[)[.  NSEL»?  t&  an  advocate  or  barrier  retained  to  act  for 
a  party  in  the  conduct  of  a  law-suit,  or  to  aid  him  with  lepat 
advice*  A  counsel  is  not  responsible  for  the  result  of  the  ad- 
vice  he  -ivc^  provided  he^ivt  .  it  honestly  mid  to  the  t»e*t  of 
his  judgment ;  Bankton,  vol.  iii.  p.  76.  By  the  criminal  law* 
of  Scotland,  the  accused  party  is  allowed  the  benefit  of  coun~ 
sel,  who,  if  not  retained  by  the  party,  will  be  nominal  id  by 
the  Conn  to  undertake  the  defence,  an  advantage  which,  it 
would  ecero,  is  not  enjoyed  in  Lowland,  except  in  ca>c*  of  trc;u 
eon,    Hume,  vol  L  p.  5,  and  vol  ii.  p.  ^7ti. 

COUNSELLOR  of  a  ROYAL  BURGH,  The  affair*  of 
a  royal  burgh  arc  entrusted  bo  the  direction  of  a  provost,  ma* 
gistrates,  dean  of  guild,  and  counsellors.  The  number  of  coun 
sellors,  and  the  manner  of  their  election,  are  fixed  by  the  sett 
of  the  burgh.    See  Bv$gh  Royal. 

(  O!  \  T  a  n  o  liKCKONING,  is  the  technical  name  given 
to  a  form  of  process,  by  which  one  partv  may  compel  an. 
other  to  account  with  him,  and  to  pay  the  balance  which  may 
appear  to  be  due-  The  summons  in  this  process  calk  <m  the 
defender  to  produce  a  full  statement  of  his  accounts  and  intrcu 
missions,  so  that  the  balance  may  be  ascertained  j  and  it  also, 
concludes  for  a  random  sum  as  the  amount  of  the  supposed  ba,- 
lance  ;  for  which  sum  a  decree  will  be  given,  in  case  the  defen- 
der declines  to  appear,  or  to  render  the  statement  require*  1. 
The  act  of  sederunt,  &L\1  November  1711,makcb  various  regu- 
lations for  expediting  the  discussion  of  processes  of  this  il-- 


320 


COtf — COtf 


icription  in  the  Court  of  Session  ;  but,  as  tliat  act  is  not  macli 

regarded  in  practice,  it  is  unnecessary  to  detail  its  provision!. 
According  to  the  present  practice,  the  process  is  introduced  to 
the  Court  in  the  ordinary  manner,  and  a  day  assigned  to  the 
defender  fur  producing  his  accounts  and  vouchers.  When 
these  ara  produced,  the  pursuer  is  allowed  to  sec  them,  'and  to 
put  in  objections,  which  are  usually  followed  by  answers,  re- 
plies, and  duplies.  The  cause  is  then  advised  by  the  Judge, 
and,  if  necessary,  remitted  to  an  accountant  to  prepare  a  state  of 
the  accounts.  The  report  of  the  accountant  may  also  be  discus- 
ted  in  objections,  answers,  replies,  and  duplies,  after  which  the 
Lord  Ordinary  pronounces  an  interlocutor,  which  may  be 
brought  under  his  own  review,  and  that  of  the  Court,  in  the 
u^ual  manner.  The  same  procedure  takes  place  in  over)'  other 
process,  which,  although  originally  of  a  different  kind,  yet  in 
its  course  Tesolvcs  into  a  count  and  reckoning  ;  Ad  of  Sale- 
runty  22<1  November  1711>  §  3.  Sec  Ivory  s  Form  of  Pro- 
cm,  vol.  i.  p.  270,  et  scq. 

COURT.  The  Courts  of  Scotland  have  been  divided  into 
superior,  inferior,  and  mixed.  The  Court k  of  Session  and  Ex- 
chequer arc  superior, — their  jurisdiction  in  all  civil  and  revenue 
causes  is  universal  over  the  whole  kingdom,  the  sentences  of  all 
the  inferior  courts  of  Scotland  being  subject  to  the  review  of 
ime  or  other  of  them,  unless  where  special  statute  interposes. 
The  Court  of  Justiciary  is  the  Supreme  Criminal  Court  of 
Scotland.  Inferior  courts  are  those  of  which  the  sentences 
arc  subject  to  the  review  of  one  or  other  of  the  Supreme  Courts, 
mid  wlm*e  jurisdiction  is  confined  to  a  particular  territory,  as 
the  sheriff  court,  bailie  court,  justice  of  peace  court,  kc<  The 
timurts  possessed  of  a  mixed  jurisdiction  arc  the  High  Court  of 
Admiralty,  the  Commissary  Court  of  Edinburgh,  both  of 
which  have  an  universal  jurisdiction  over  Scotland,  by  which 
they  review  the  decrees  of  inferior  admirals  and  commissaries ; 
but,  because  their  own  decrees  are  subject  to  the  review  of  the 
(  Hurts  of  Session  or  Justiciary,  they  are  in  that  respect  infe- 
rior courts ;  Ersl:  J  J.  i.  tit.  3,  §  5  and  G. 

COURT  of  SESSION,    The  Court  of  Session  is  the 
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Supreme  Civil  Court  of  Scotland,  consisting  of  the  President 
and  fourteen  Senators  of  the  College  of  Justice.  The  institu- 
tion and  nature  of  the  College  of  Justice  has  hecn  explain, 
ed  in  another  article  (See  College  of  Justice.)  With  regard 
to  the  Court  itself,  it  is  proper  to  mention  here,  that,  hy  stat 
48  Geo.  III.  c.  151,  it  was  divided  into  two  chambers;  the 
Lord  President  with  seven  of  the  ordinary  Lords  forming  the 
First  Division  ;  and  the  Lord  Justice-Clerk  and  the  remaining 
six  ordinary  Lords  forming  the  Second  Di  via  ion.  By  stat.  50 
Geo,  IIL  c,  US,  the  three  junior  ordinary  Judges  of  the  First 
Division,  and  the  two  junior  ordinary  Judges  of  the  Second 
Division,  arc  relieved  from  attendance  in  the  Inner-House,  and 
appointed  to  sit  as  Permanent  Lords  Ordinary  in  the  Outer. 
House,  the  quorum  of  Judges  in  each  Division  being  declared 
to  be  three.  By  53  Geo.  III.  c.  (54,  it  is  enacted,  that  the  ju- 
nior or  last  appointed  Judge  of  the  First  Division  shall,  in 
time  of  Session,  oflieiatc  as  Lord  Ordinary  on  the  Bills,  and 
that,  to  the  same  Judge,  shall  be  made  all  remits  from  the 
Teind  Court,  and  all  remits  from  the  Court  of  Session  in  mat- 
ters relating  to  sequestrations  or  bankruptcy,  and  in  such  other 
matters  as  to  either  Division  may  seem  proper;  and,  by  1  and 
2  Geo.  I V.  c.  38,  §  5,  all  remits  in  processes  of  reduction,  af- 
ter great  avizandum,  to  discuss  the  reasons  of  reduction,  are  to 
be  made  to  the  Lord  Ordinary  on  the  Bills,  without  prejudice 
to  the  power  of  the  Court,  on  the  ground  of  contingency,  or  any 
other  sufficient  cause,  to  remit  to  any  of  the  Permanent  Lords 
Ordinary* 

Upon  a  vacancy  arising  in  the  Inner-House  of  either  Divi- 
sion, any  one  of  the  Judges  sitting  in  the  other  Division  may, 
if  he  desire  it,  be  removed  to  the  Division  in  which  the  vacancy 
has  occurred ;  and  the  vacancy,  thus  created  in  the  Division 
which  such  Judge  has  left,  shall  be  supplied  by  the  senior  Per^ 
mancnt  Lord  Ordinary  ;  and  if  no  Inner-House  Judge,  in  the. 
Division  in  which  the  vacancy  has  not  arisen,  shall  desire  to  be 
transferred,  then  the  vacancy  shall  be  supplied  hy  the  senior 
Permanent  Lord  Ordinary,  whether  he  belongs  to  the  Division 
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in  which  the  vacancy  has  occurred  or  not.  When  a  vacancy 
arises  amongst  the  Permanent  Lords  Ordinary*  the  senior  Or- 
dinary, if  lie  desire  it,  may  be  transferred  to  that  Division  in 
which'  the  vacancy  li!|s  arisen  ;  if  he  shall  not  desire  it,  then 
the  next  Permanent  Lord  Ordinary  in  point  of  seniority  may 
be  transferred,  it  lie  ahull  desire  it ;  and  upon  a  vacancy  a- 
mongit  the  Permanent  Lords  Ordinary  of  the  Second  Divi- 
sion, the  junior  or  last  appointed  Ordinary  of  the  First  Divi, 
sion  shall  be  appointed  to  sit  as  junior  of  the  two  permanent 
Lords  Ordinaries  of  the  Second  Division  ;  513  Geo.  UI.c,  45, 
§  1  and  2. 

In  cases  of  importance  and  difficulty,  it  is  competent  for  the 
Judges  of  either  Division  to  state  in  writing  questions  of  law 
arising  in  such  eases,  and  to  require  the  opinions  of  the  Judges 
of  the  other  Division  ;  and,  in  all  such  cases,  the  opinions  of  the 
five  Permanent  Lords  Ordinary  arc  also  to  be  communicated ; 
48  Geo.  III.  c.  151,  §  10^53  Geo.  III.  c  G4,  §15.  In  all 
eases  of  reports  by  tlie  Lord  Ordinary  on  the  Bills,  to  either 
Division,  where  there  is  a  difference  in  opinion  and  an  equali- 
ty of  voices,  the  Lord  Ordinary  on  the  Bilk  has  a  vote ;  and  in 
all  other  cases  where  the  Judges  are  equally  divided  in  opinion, 
jf  the  question  has  previously  depended  before  any  Lord  Or- 
dinary of  the  same  Division,  such  Lord  Ordinary  is  called  in, 
without  regard  to  any  rotation,  to  be  present  at  the  discussion, 
and  to  vote;  1  and  £  Geo.  IV.  c«  38,  §  S.  In  other  cases  of 
equality  of  voices  in  either  Division,  the  Permanent  Lords  Or- 
dinary of  that  Division  are  called  in,  in  rotation  ;  JiJGeo.  II L 

Each  Division  of  the  Court  is  vested  with  the  same  duties 
powers,  and  functions,  and  enjoys  the  .same  authority  and  pri- 
Yileges,  which  were  formerly  possessed  by  the  whole  Court; 
the  proceedings  in  the  one  Division  being  in  no  respect  de- 
pendant upon  those  of  the  other,  or  subject  to  any  review  ex- 
cept that  of  the  House  of  Lords  ;  48  Geo,  III.  c.  151, 
But,  in  framing  acts  of  sederunt,  and  in  the  exercise  of  all  the 
nowcrs  and  duties  nut  affected  by  those  statutes,  the  Court  of  Ses- 
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sion  remains  the  same  as  before  its  division,  the  former  quorum 
of  nine  being  necessary  to  sanction  its  nets  and  proceedings ; 
same  statute)  §11. 

With  respeet  to  the  jurisdiction  of  the  Court  of  Session, 
jsee  Jurhdlct'iun. 

COURT  of  JUSTICIARY.    Sec  Justiciar//  Court. 

COURT  of  EXCHEQUKlt.    See  Kvchcquer. 

COURT  of  ADMIRALTY.    Sec  Admiralty. 

COURT-MARTIAL,  is  a  court  for  trying  the  military 
offences  of  officers  and  soldiers.  Military  courts-martial  are 
cither  regimental  or  general.  The  latter  must  consist  of  at  least 
thirteen  judges j  all  commissioned  officers,  the  president  being 
a  field  officer.  The  jurisdiction  of  these  courts  is  limited  to 
points  of  military  discipline,  e.  g.  mutiny,  desertion,  neglect 
of  duty,  beating  or  insulting  an  officer  or  fellow-soldier,  &c. 
In  all  other  matters,  both  officers  and  soldiers  arc  amenable  to 
the  ordinary  courts  of  law.  No  capital  punishment  can  be 
inflicted  by  a  military  court-martial,  unless  nine  of  the  judges 
present  shall  concur.  Where  these  courts  do  not  exceed  their 
powers,  no  appeal  lies  to  any  other  court ;  the  only  remedy 
resting  with  the  King,  to  whom  their  sentences  arc  reported, 
Iwforc  they  arc  promulgated.  Rut,  if  they  exceed  their  powers, 
the  party  injured  may  obtain  redress  in  the  civil  court.  The 
rules  by  which  military  courts-martial  are  to  be  guided,  arc 
explicitly  stated  in  the  mutiny  act  and  the  articles  of  war  ; 
and  the  laws  in  relation  to  naval  courts- martial  were  reduc- 
ed into  one  act,  22  Geo.  II.  c.  38,  explained  and  amended 
by  19  Geo.  111.  c.  17.  See  also  24  Geo.  Ill-  st.  2,  c.  56; 
#7  Geo.  III.  c.  140;  55  Geo.  III.  c  156;  and  5G  Geo.  III. 
tfc  &  On  tins  subject,  it  may  be  proper  to  consult  "  Tfj/L-r\- 
"  E.shuij  on  Military  Law^  "  Adycf  Treatise  on  Courfs- 
"  Martial"  and  "  MiArthur  on  Naval  Courts-Martial^ 

COURTESY,  oa  CURIALIT  Y,  The  courtesy  of  Scot- 
land, as  it  is  termed,  is  a  liferent  conferred  by  the  law  on  the 
surviving  husband,  of  all  the  heritage  in  which  the  wife  died 
infeft  as  heir  to  her  predecessors.  It  is  essential  to  the  exist- 
ence of  this  right,  1.  That  there  shall  have  been  a  living 
X  3 
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child  born  of  the  marriage?,  and  beard  to  cry,  otherwise  cour- 
tesy is  not  due,  however  long  the  marriage  may  have  subsist- 
ed ;  2.  That  the  child  Khali  be  the  mothers  heir.  Thus,  if 
there  be  a  child  of  the  wife  in  existence  by  a  former  marriage, 
who  is  her  heir,  courtesy  is  not  due  to  the  second  husband 
while  such  child  exists,  although  there  be  also  children  of  the 
second  marriage,  Hence,  it  has  J>een  said,  tit  at  courtesy  is 
due  to  the  surviving  husband,  rather  as  the  father  of  an  heir, 
than  as  the  widower  of  311  heiress.  In  order  to  confer  the 
right,  however,  it  is  not  necessary  that  the  child  survive ;  it 
is  enough  that  it  was  once  in  existence,  although  it  should 
have  died  immediately  after  its  birth ;  Enk.  13.  ii.  tit*  9,  §  52, 
ct  setj> ;  Stair,  B>  u.  tit.  6",  §  19- 

The  heritage,  to  which  courtesy  extends,  is  that  to  which 
the  wtfe  succeeds  as  heir  of  line,  tailzie,  or  provision,  to  her 
ancestor,  whether  the  succession  opens  to  her  before  the  mar- 
riage nr  during  its  subsistence.  But  it  does  not  extend  to 
conquest,  that  1?,  the  heritage  acquired  by  purchase,  donation, 
or  other  singular  titles,  unless  where  the  heritage  has  been 
put  forward  to  the  wife  by  her  ancestor  praceptivrte  harediUttu, 
in  which  ease  the  courtesy  extends  to  the  property  so  put  for- 
ward;  Primrose,  10th  December  1771,  Ftu\  Cod  Mar.  App. 
Courtesy,  No.  1. ;  Stair \  at  supra,  and  Bank  km,  vol  i,  p, 
litfil  Burgage  property  also  falls  under  the  courtesy,  although 
it  is  excluded  from  terce.    Erfsk.  ibid  §  54;  Stair,  ibid. 

The  wires  -a^ine  is  the  measure  of  the  courtesy  ;  hence  any 
real  burden  or  infeftmcnt,  preferable  to  her  sasine,  excludes 
the  courtesy  ;  and,  as  the  husband  enjoys  the  liferent  of  the 
w  ife's  estate  titvlo  htcraitvo^  he  is  considered  iw.  her  temporary 
representative,  and,  as  such,  is  liable,  not  only  for  all  annual 
burdens  affecting  the  lands,  but  also  for  the  current  interest  of 
her  personal  debts  while  his  right  subsists,  in  so  far,  at  least, 
as  he  is  lacraius.  Hut  he  will  have  recourse  against  the  wife's 
executors,  or  her  heirs  succeeding  in  such  property,  as  doei 
not  fall  under  the  courtesy,  for  the  personal  debts  which  he 
may  thus  pay.  In  this  respect,  courtesy  diflers  from  the 
widow's  terce,  which  is  in  no  degree  ailected  by  the  husband* 
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personal  debts.  The  two  rights  also  differ  in  this,  that  a 
widow,  whose  right  of  terce  lias  been  declared  by  service, 
transmits  to  her  executors  the  right  to  receive  the  rents  falling 
under  the  terce,  and  not  drawn  during  her  lite  i  whereas,  if  a 
husband  has  not  exercised  his  right  of  courtesy,  during  his  life, 
by  drawing  the  rents,  his  executors  will  have  no  right  to  re- 
ceive them  ;  the  courtesy  being  held  an  a  privilege  personal  to 
the  husband,  who  will  be  understood  (0  have  renounced  it  in 
favour  of  the  heir,  if,  during  his  lite,  he  has  sullercd  him  to 
draw  the  rents ;  Ersk.  11.  ii,  tit.  f),  §  55- 

The  Courtesy  vests  in  the  husband  ipso  jure ;  and,  imme- 
diately on  the  wifes  death,  he  may  enter  into  possession  of  her 
lands  without  service  or  any  other  legal  formality;  and,  in 
virtue  of  this  right,  he  enjoys,  not  only  during  the  marriage, 
hut  after  the  wife's  death,  the  right  of  electing  and  heing  elect- 
ed to  Parliament  on  her  freehold  ;  16S1,  e.  21  ;  12  Anne,  c. 
C,  §  5-  Hut  it  has  not  been  decided  whether  a  liferentcr  by 
courtesy  is  entitled  to  any  of  the  casualties  of  superiority  ; 
link  ibid.  §  o \.  It  would  rather  appear,  however,  that,  us 
the  person  entitled  to  tho.se  casualties  must  lie  infelt,  the  hus- 
band, who  is  not  iufeft,  can  have  no  right  to  them  under  the 
courtesy  ;  but  he  is  entitled  to  the  feu-duties,  although  these 
do  not  fall  under  terce  ;  Bank ion ,  vol.  L     iitiih     ^cc  Terce, 

CREDIT,  LETTER  OF.    See  Letter  of  CreaU. 

CREDULITY,  OATH  OF.   riec  Oath  of Credulity. 

CRIME.  A  crime  may  be  dclined  to  be  any  act  done  in 
violation  of  those  duties  which  an  individual  owes  to  the  com- 
munity ;  and  for  a  breach  of  which  the  law  lias  provided  that 
the  offender  shall  make  satisfaction  to  the  public,  besides  re- 
pairing, where  that  is  possible,  the  injury  done  to  the  indi- 
vidual. Dole,  or  corrupt  and  evil  intention,  is  essential  to  the 
guilt  of  any  crime.  It  is  not  necessary,  however,  for  the  pro- 
secutor to  prove  the  intention  to  commit  the  particular  offence 
out  of  enmity  to  the  individual  injured;  it  is  enough  that  the 
act  be  attended  with  circumstances  indicating  a  corrupt  or 
malignant  heart,  regardless  of  order  and  social  duty.  Thus, 
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it  is  murder  if  A  be  killed  by  mistake  instead  of  13,  unless 
the  killing  of  B  would  have  been  justifiable  or  excusable.  So 
also  it  i*  murder  to  fire  without  legal  cause  into  a  crowd  and 
kill  a  person ;  Hume,  vol.  i.  p.  £1,  ei  $eq. 

In  order  to  constitute  a  crime,  there  must  always  be  an  act 
done  in  prosecution  of  the  criminal  purpose-  This  gives  rise 
to  several  difficult  questions,  as  to  how  far  ati  attempt  to  com- 
mit a  crime  is  punishable  ;  and  the  general  rule  seems  to  be 
that*  where  unequivocal  acts  indicating  the  criminal  intuition 
are  proved,  they  are  punishable,  but  not  to  the  same  e stent 
as  the  completed  offence  ;  but,  on  the  other  hand,  the  law 
takes  no  cognizance  of  remote  acts  of  preparation,  even  al- 
though they  be  pretty  distinctly  referable  to  a  criminal  pur- 
pose.   See  Ilumc>  ibid. 

Where  dole  is  wanting  either  entirely  or  to  a  certain  extent, 
there  is,  in  the  one  case,  no  crime  at  all,  and,  in  the  other,  a 
proportional  mitigation  of  the  punishment.  Thus  pupils  under 
seven  years  of  age  are  legally  incapable  of  crime,— in  like  man- 
ner, insane  persons  are  held  to  be  incapable  of  dole,  Hut,  on 
the  other  haml,  pupils  above  seven  years  of  age,  and  minors 
who  have  reached  puberty  (which  in  this  question  is  fourteen 
both  in  males  and  females),  are  held  to  be  capable  of  dole,  and 
arc,  consequently,  punishable  for  the  greater  crimes,  of  the 
guilt  of  which  they  must  be  presumed  to  be  aware*  Minors 
under  sixteen  years  of  age,  however,  except  in  very  flagrant 
cases,  seem  hardly  liable  to  capital  punishment.  With  regard 
to  defect  of  intellect,  if  it  amount  to  mere  weakness  or  Efftft 
uess,  it  is  not  sufficient  to  exempt  from  punishment,  but  may 
be  the  ground  of  an  application  for  mercy. 

The  defence  of  compulsion,  where  i-is  major  has  been  used, 
will  be  sustained  (see  Compulsion  J.  But  it  will  be  no  de- 
fence, that  the  crime  was  committed  by  a  wife  or  child  under 
the  influence  of  subjection  to  the  husband  or  father,  if  it  be 
one  of  the  greater  crimes,  although  such  subjection  may  per- 
haps be  successfully  pleaded  in  minor  delicts.  The  subjec- 
tion of  a  servant  to  his  master  affords  no  defence  whatever 
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to  the  servant  who  Has  committed  a  crime,  unless  lie  can 
prove  coercion,  or  the  fear  of  violence,  against  which  be 
had  no  protection  at  hand.  Magistrates  or  officers  of  the 
law  acting  bona  Jidr  in  the  administration  and  execution  of 
the  law,  unless  perhaps  there  be  gross  ignorance  or  careless- 
ness,— and  soldiers  acting  under  the  orders  of  their  officers  in 
the  known  and  customary  line  of  their  duty,  are  not  liable  to 
a  criminal  charge  for  acts  done  under  such  circumstances.  The 
compulsion  of  extreme  want  is  held  to  be  no  excuse  for  a 
enme ;  but  it  may  be  the  ground  of  an  application  for  mercy. 
See,  on  the  subject  of  this  article,  Hume,  vol  I  p.  21  to  p. 
55. 

CRIMEN  FALSI,  the  crime  of  falsehood  or  fraudulent 
mutation  or  suppression  of  the  truth,  to  the  prejudice  of  an- 
other.    See  EuUvIuhhI.     Eorgrru*  Perjury. 

CRIMEN  VIOLATI  SEPULCHRL  See  Bead  Body. 

CRIMEN  REPETUNDARUM.  By  the  Roman  law, 
all  judges  and  magistrates,  who  accept  bribes  to  pervert  judg- 
ment, were  said  to  be  guilty  of  this  crime,  ;md  punished  ac- 
cordingly. With  us,  this  offence  h  known  by  the  name  of 
>>aratry  or  bribery.  See  Ilaratry.  liribtry.  Corruption  of 
Judges; 

CRIMINAL  PROSECUTION,  includes  the  whole  form 
of  process  by  which  a  person  accused  of  a  crime  is  brought  to 
trial ;  and  it  seems  pmpcr  here  shortly  to  trace  the  procedure 
from  its  commencement  to  its  close.  When  a  crime  has  been 
committed,  the  first  step  is  to  arrest  the  supposed  offender; 
and  this  may  be  done  under  authority  of  any  sheriff",  justice  of 
peace,  or  other  magistrate.  Those  magistrates  may  grant  war- 
rant to  arrest  persona  charged  with  offences,  in  the  trial  of 
which  they  have  themselves  no  jurisdiction*  Thus,  a  sheriff 
may  commit  for  treason,  or  the  magistrate  of  a  royal  burgh  for 
pleas  of  the  Crown. 

The  warrant  for  apprehension  must  be  granted  on  sufficient 
information,  written  or  verbal ;  but  the  oath  of  the  informer, 
even  where  he  is  a  private  party,  is  not  indispensable ; 
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when  the  procurator-fiscal  applies  for  tlic  warrant,  his  oath  fa 
never  required.  The  warrant  must  be  dated,  and  under  the 
hand  of  the  magistrate  in  whose  name  it  runs.  It  would  seem 
that  it  may  be  general  as  to  the  nature  of  the  crime  to  be 
charged  i  but  it  must  not  he  general  in  the  description  of  the 
person  or  persons  to  be  apprehended,  or  leave  any  discretion 
to  the  officer  to  arrest  all  suspected  persons.  The  warrant 
may  he  to  bring  the  accused  before  either  the  granter  of  the 
warrant,  or  some  other  competent  magistrate ;  and  it  may  be 
addressed,  either  generally  to  the  officers  of  the  magistrate  who 
grants  it, — or  to  messengers  at  arms, — or  even,  in  case  of 
need,  to  a  private  individual,  who  is  thus  invested,  pro  hoc 
rice,  with  the  powers,  privileges,  and  protection  given  to  an 
officer,  provided  the  person  entrusted  with  it  proceed  regularly 
in  the  execution  of  the  warrant. 

In  executing  the  warrant,  it  is  necessary  that  the  officer 
should  attend,  1*/,  Not  to  execute  it  beyond  the  jurisdiction  of 
the  granter,  without  the  indorsation  of  a  magistrate  within  the 
jurisdiction  into  which  the  offender  has  fled,  See  Backing  <f 
a  Warrant.  2//,  He  must  communicate  to  the  party  the  im- 
port of  the  warrant ;  and  if  the  officer  be  acting  beyond  bis 
ordinary  bounds,  he  must  show  the  warrant  on  demand,  but  he 
is  not  bound  to  part  with  it.  fri,  The  officer  has  no  authority 
to  break  open  doors,  unless  lie  has  intimated  to  those  within 
the  purpose  of  his  errand ;  and  alter  that,  and  on  refusal  to 
open,  he  may  break  open  the  door,  and  take  the  party  against 
whom  the  warrant  is  directed,  or  the  person  whom  he  has  pro- 
bable reasons  for  believing  to  be  the  person  meant.  4th, 
Having  taken  the  person,  the  officer  cannot,  on  his  own  author- 
ity, commit  him  to  jail,  hut  must  take  him  before  a  magistrate 
to  he  dealt  with  according  to  law  ;  except  in  the  case  where  the 
warrant  contains  authority  to  commit  dc  plana*  as  is  the  case 
with  Justiciary  warrants,  under  which,  of  course,  the  officer 
is  in  safety  to  eommit  the  accused  to  prison  at  once. 

In  the  case  where  the  party  is  brought  before  a  magistrate  for 
f  lamination,  it  is  the  duty  of  the  magistrate,  1  st,  To  see  that  th* 
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prisoner  is  in  a  fit  state  to  undergo  an  examination.  2J,  That 
he  is  warned  of  the  use  which  may  bi  made  of  what  he  says  ; 
and,  3*7,  That  the  declaration  is  taken  down  in  writing,  in 
tile  presence  of  credible  witnesses,  who  will  sign  it  along  with 
the  magistrate  and  the  prisoner,  in  order  that,  if  necessary,  they 
may  be  able,  at  the  trial,  to  authenticate  it,  and  to  swear  to 
what  passed.  When  the  prisoner  cannot  or  will  not  sign  his 
declaration,  the  magistrate  may  sign  it  instead  of  ism 

1  nless  the  magistrate  see  reason  immediately  to  release  the 
prisoner,  his  next  step  is  to  commence  an  inquiry,  or  pnrvgnU 
(ion,  as  it  is  termed,  concerning  the  grounds  of  suspicion,  in 
which  he  will  take  the  declarations  of  such  persons  as  have 
cause  of  knowledge  of  the  offence,  and  the  prisoner's  participa* 
tion  in  it.  This  is  necessary,  not  only  in  order  that  speedy 
justice  may  be  done  to  the  accused,  hut  also  for  the  informs- 
tion  of  the  public  prosecutor,  so  as  to  enable  him  to  lay  his 
charge  properly.  While  the  precognition  is  going  on,  tho 
magistrate  may,  ii" necessary,  commit  the  accused  to  prison  tor 
farther  examination,  or  to  abide  the  TcAih  of  the  precognition  ; 
and  in  that  case  the  prisoner  is  not  entitled  to  bail  under  the 
act  1701,  c.  (i,  although  it  is  not  unusual  to  liberate  him  on 
hail  at  this  stage  of  the  proceedings.  The  m;igi..Lr;itc  of  coursn 
must  proceed  with  the  precognition  without  undue  delay, 
otherwise  lie  will  be  liable  at  common  law  for  malversation  and 
oppression. 

Witnesses  may  be  compelled  to  attend  the  precognition  by 
letters  of  first  and  second  diligence  ;  and,  in  extreme  eases,  the 
witnesses  may  he  examined  upon  oath,  although  that  is  not 
usual.  If  the  witnesses  refuse  to  attend  or  to  swear,  they  may 
be  imprisoned.  Neither  the  accused  nor  his  friends  arc  entit- 
led to  be  present  at  the  precognition  ;  nor  can  they  insist  for 
a  copy  or  for  a  perusal  of  the  declarations  of  the  witnesses. 
The  precognition  must  l>c  finished  before  the  libel  is  executed, 
Inxause,  after  the  execution  of  the  libel,  the  process  has  com- 
menced ;  and  all  intercourse  with  the  witnesses  after  that  is 
suspected,  and  "  utterly  forbidden.**  In  whatever  way  the 
examinations  of  the  witnesses  at  the  precognition  are  taken, 
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whether  by  oath  or  simple  declaration,  they  never  can  be  used 
in  any  shape  against  the  witnesses,  who  may  insist  on  having 
them  destroyed,  before  they  give  their  testimony  on  the  triaL 
Articles,  to  be  founded  on  as  proving  the  crime,  ought  to  be 
identified  at  the  precognition,  either  by  the  subscription  of  the 
judge  and  witnesses,  or  by  some  other  mark,  and  a  reference  to 
the  declaration  of  the  witnesses;  and  such  articles  ought  to  be 
put  iu  safe  custody.  The  entire  charge  of  conducting  precog- 
nitions is  now  committed  to  the  sheriff,  justices  of  the  peace, 
and  other  inferior  magistrates,  although  formerly  precognitions 
were  sometimes  conducted  by  the  Lord  Advocate,  in  presence 
of  the  Lords  of  Justiciary.    See  Precognition, 

The  precognition  being  concluded,  and  the  facts  l>eing  such 
*s  to  warrant  a  commitment,  the  accused  is  then  committed  for 
trial  on  a  regular  written  warrant,  specifying  the  offence  for 
which  he  is  committed,  and  proceeding  on  a  signed  informa- 
tion. With  regard  to  the  foTm  of  a  warrant  of  commitment, 
and  the  steps  necessary  to  l>e  taken  in  order  to  obtain  bail,  or 
liberation  under  the  act  1701,  e.  6,  sec  Commiiw&itfor  Trkl. 
Iitul  J  Abe  ration* 

The  right  to  prosecute  for  a  crime  is  vested,  by  the  law  of 
Scotland,  either  in  the  porty  injured,  or  in  the  Lord  Advocate, 
who  IB  the  only  prosecutor  for  the  public  interest,  the  popular 
actions  of  the  Human  law  being  unknown  in  our  practice.  A 
criminal  prosecution  by  the  private  party  embraces  not  only  the 
private  interest  and  damages,  hut  the  full  pains  of  law.  But, 
in  order  to  support  the  private  instance,  the  party  must  be 
able  to  shew  some  substantial  and  peculiar  interest  in  the  issue 
of  the  trial;  not  a  mere  remote  interest  as  a  member  of  the 
community,  or  even  as  the  member  of  a  portion  or  class  of  i( 
which  has  been  particularly  injured.  It  does  not  appear  to  be 
quite  fixed  what  degree  of  relationship  to  an  injured  party  en- 
titles a  private  party  to  prosecute ;  but  pcrliaps  the  right  is 
vested  in  the  next  of  kin,  however  remote  in  degree ;  Hum?, 
vol.  ii.  gft  l£L  Hut  every  libel  at  the  private  instance  must 
be  raised  with  concourse  of  the  .Lord  Advocate,  Sec  Co«- 
course. 
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The  Lord  Advocate  is  the  public  accuser,  who  insists,  in 
the  King's  name,  and  for  his  Majesty's  interest,  in  the  execu- 
tion of  the  law  ;  and  he  is  vested  with  an  uncontrolled  right 
to  exercise  his  discretion,  either  in  commencing  or  in  following 
Jbrth  a  trial ;  and,  at  any  time  in  the  course  of  it,  either  be- 
fore or  even  after  the  return  of  the  verdict  of  the  jury,  he 
may,  in  the  case  of  a  capital  offence,  restrict  the  libel  to  an  ar- 
bitrary punishment.    See  Lord  Advocate. 

The  trial  of  an  accused  party  proceeds  before  the  Court  of 
Justiciary,  cither  on  indktmaU  or  on  criminal  letters*  The 
process  by  indictment  is  the  exclusive  privilege  of  the  Lord 
Advocate,  in  whose  name,  as  public  prosecutor,  it  proceeds. 
Criminal  letters  resemble  a  summons  in  a  civil  action ;  they 
proceed  in  the  King  s  name,  and,  like  the  summons,  they  arc 
addressed  to  messengers  and  other  executors  of  the  law,  who- 
are  commanded  to  cite  the  accused.  (See  Indictment,  Cri- 
minal Letter*. )  The  form  of  indictment  is  commonly  used 
where  the  accused  is  in  prison,  and  that  of  criminal  letters 
where  he  is  at  large,  either  on  bail  or  otherwise,  although 
there  is  no  invariable  rule  on  that  subject.  The  indictment 
or  criminal  letters  must  be  executed  against  the  accused  by  a 
messenger  at  arms,  or  by  a  macer  of  the  Court  of  J usticiary, 
or  other  officer  properly  authorised,  who  must  serve  the  party 
with  a  copy  of  the  libel,  and  a  copy  of  citation,  charging  him, 
on  mducxe  of  fifteen  days,  to  appear  on  a  day  certain  to  take 
his  trial.  The  accused  must,  at  the  same  time,  he  served 
with  a  list  of  the  witnesses  who  are  to  be  examined  against 
him,  and  of  the  whole  assize  of  forty-five  out  of  which  the 
jury  is  to  be  selected.  If  the  accused  cannot  be  found,  he 
must  be  cited  in  the  same  form  at  his  dwelling-place,  and  at 
the  market  cross  of  the  head  burgh  of  the  county  in  which  he 
resides.  When  he  is  abroad,  an  edictal  citation  of  sixty  days 
at  the  market  cross  of  Edinburgh,  and  the  pier  and  shore  of 
Leith,  is  necessary. 

The  diet  to  which  the  accused  is  cited  in  a  criminal  process 
is  peremptory  ;  (see  Calling  of Did  J  And,  on  the  day  fixed, 
the  accused  and  the  prosecutor,  whether  public  or  private, 
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must  appear  in  Court,  the  Lord  Advocate  having  tlic  privi- 
lege of  appearing  by  his  deputy,  but  the  personal  presence  of 
the  private  party,  where  he  is  the  prosecutor,  being  mdispen- 
cablc.  'J  ilt1  accused  must  also  be  present,  otherwise  the  trial 
cannot  proceed  ;  rind,  if  he  is  wilfully  absent,  sentence  offugi- 
tat  ion  will  be  pronounced.  (Sec  Fug'tintUm.)  When  both 
parties  are  present,  and  the  trial  is  not  adjourned,  the  Court, 
upon  tile  prosecutors  application,  and  on  cause  shown,  may 
desert  the  diet  pro  loco  ft  tempore ;  after  which  the  accused 
may  be  served  vith  a  new  libel  ;  or  the  prosecutor  may  desert 
the  diet  simplicUfry  which  puts  an  end  to  all  farther  prosecu- 
tion for  the  same  offence  ;  Uumi\  vol.  ii.  p,  270. 

When  both  parties  are  present  in  Court  at  the  calling  of 
the  diet,  and  there  is  no  desertion,  this  is  the  proper  time, 
in  limine  of  the  process,  to  state  all  objections  to  the  execu- 
tion of  the  citation  of  the  party.  If  no  such  ohjection  be 
Stated,  the  presiding  judge  culls  on  the  accused  to  attend 
to  the  libel  which  is  read  aloud  to  him ;  and  he  is  then 
asked  for  his  plea  of  guilty  or  not  guilty,  which  is  immediately 
entered  on  the  record.  If  he  plead  guilty*  this  plea  is  not  de- 
cisive of  the  issue,  until  the  jury  is  empanuclled,  when,  if  he 
does  not  retract  his  plea,  the  jury  will  find  him  guilty  on  hii 
own  confession.  Where,  in  addition  to  the  general  plea  of 
not  guilty,  the  accused  means  to  insist  on  some  special  defence, 
lie  must,  at  this  stage  of  the  proceedings,  cither  by  himself  or  bu 
counsel,  state  generally  the  nature  of  the  course  of  defence  he 
means  to  adopt.  By  £0  Geo.  II.  c.  4$i  it  is  required  that, 
in  such  a  ease,  the  accused  shall,  on  the  day  before  his  trial, 
lodge  with  the  clerk  of  court  a  written  statement  or  defence, 
signed  by  himself  or  his  counsel,  of  the  facts  he  alleges,  and 
the  he :ids  of  the  objections  or  defences  lie  means  to  maintain ; 
and,  where  such  a  defence  is  not  lodged,  it  would  seem  that  the 
prosecutor  may  at  least  insist  on  having  an  outline  of  the  course 
of  defence  on  the  day  of  trial ;  and,  accordingly,  in  all  cases 
where  such  special  defence  is  pleaded,  it  is  usual  either  to 
lodge  defences,  or  to  explain  the  nature  of  the  defence  iu  the 
outset  of  the  trial 
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This  is  followed  by  the  objections  to  the  relevancy  of  the 
libel,  if  there  be  any  such  objections;  ami,  after  a  viva  voce  dc^ 
bate,  that  question  is  disposed  of  by  the  Court,  either  by  an 
immediate  decision,  or  by  an  order  for  farther  pleadings  in  the 
«hapc  of  printed  informations ;  and,  in  that  case,  the  trial  is 
of  course  adjourned.  If  the  libel  be  found  relevant  to  infer 
punishment,  if  proved,  the  presiding  judge  then  names  a  jury 
of  fifteen  person «  from  the  assize  of  forty-five,  the  prosecutor 
and  the  accused  having  each  of  them  five  peremptory  challenge* 
to  the  jurors  so  named,  and  of  course  an  unlimited  number  of 
challenges  upon  cause  shown  ;  see  Challenge  of  Jurors.  As  to 
the  mode  of  citing  the  jury,  see  Jury.  The  jury  thus  selected 
are  then  sworn  in,  and  the  trial  proceeds, — the  prosecutor,  in 
the  first  place,  leading  evidence  in  support  of  the  libel,  after 
which  the  exculpatory  evidence  is  adduced. 

After  the  proof  on  botk  sides  has  been  concluded,  the  coun- 
sel for  the  parties  address  the  jury  on  the  import  of  the  evi- 
dence, the  counsel  for  the  accused,  except  in  eases  of  treason, 
having  the  last  word  ;  Regulations  1672,  No*  10.  The  pre- 
siding judge  then  sums  up  the  evidence,  commenting  upon  its 
import,  and  stating  the  law  of  the  case  to  the  jury.  Former- 
ly, no  verdict  of  a  jury  was  good,  if  made  up  in  open  court 
without  retiring ;  but  now,  by  34  Geo.  III.  e.  07,  the  Court  of 
Justieiary  and  C  ircuit  Courts  are  authorised  to  receive  verdicts 
from  the  jury  by  the  mouth  of  their  chancellor,  on  a  consulta* 
tion  in  the  jury-box,  provided  the  whole  jurymen  arc  agreed  in 
their  verdict;  and,  even  when  the  jury  retire,  the  Court  is  au- 
thorised, hy  the  same  statute,  to  receive  vixw  v<nr  verdicts,  pro- 
Tided  the  jury  are  all  agreed  in  the  verdict,  and  that  the 
judges  are  then  sitting  in  Court,  When,  therefore,  the  jury 
wish  to  retire  to  deliberate,  the  practice  is  for  the  Court  to  pro- 
nounee  an  interlocutor  ordaining  them  to  be  instantly  inclosed 
in  an  adjoining  apartment,  and  to  return  their  verdict  Wtftt  voce 
as  soon  as  they  arc  all  agreed,  provided  the  Court  be  then  sit- 
ting ;  or,  if  there  he  a  difference  of  opinion  amongst  the  jury, 
#r  the  Court  be  adjourned,  to  make  up  their  verdict  in  writing 
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before  separating,  and  to  return  it  on  the  following  day,  or  at 
some  other  time,  when  the  whole  jurymen  arc  ordered  to  attend, 
And  until  which  time  the  diet  is  adjourned.  From  the  time 
that  the  jury  are  sworn  until  their  verdict  is  agreed  upon,  they 
must  rennt in  entirely  by  themselves. 

It  is  not  necessary  that  the  jury,  in  a  criminal  trial  iu  Scot- 
land, shall  be  unanimous  ;  and,  in  case  of  difference  of  opinion, 
the  majority  decides.  The  verdict  must  be  returned  to  the 
Court  by  the  chancellor  of  the  jury,  in  presence  of  the  accused, 
and  of  the  whole  jury  ;  and,  being  engrossed  in  the  record,  and 
read  aloud,  it  is  then  scaled  up,  in  terms  of  the  regulations 
1672,  No.  9,  and  deposited  with  the  clerk  of  Court,  never  to  be 
opened  again  hut  by  order  of  the  judges.  The  verdict,  when 
in  writing,  is  authenticated  by  the  subscriptions  of  the  chancel* 
lor  and  clerk  of  the  jury,  and  accompanied  with  a  list  of  the 
names  of  the  jurors,  and  a  state  of  the  vote  of  each  individual, 
"  whether  condemning  or  assoilzieing  Regulations  1072,  No. 
9.    See  Verdict. 

If  the  verdict  l>c  not  guilty  or  not  proven,  or  in  any  other 
way  amount  to  an  absolvitor  of  the  crime  libelled,  the  accused 
U  immediately  dismissed  from  the  bar.  If  the  verdict  he  con- 
demnatory, the  prosecutor  then  moves  the  Court  to  apply  it, 
when,  if  there  lx>  no  pleas  stated  by  the  accused  in  arrest  of 
judgment,  sentence  is  pronounced  by  the  presiding  judge,  and 
afterwards  read  out  by  the  clerk  from  the  record,  and  sub- 
scribed by  all  the  judges  present. 

In  Scotland,  a  sentence  importing  capital  punishment  can- 
not be  carried  into  execution  within  less  than  thirty  days  after 
its  date,  if  pronounced  to  the  southward  of  the  Forth,  or  with- 
in less  than  forty  days  if  to  the  north  of  that  river.  Inferior 
corporal  punishments  may  be  carried  into  execution  after  the 
lapse  of  eight  or  twelve  days  from  the  passing  of  the  sentence, 
according  as  it  is  pronounced  on  the  south  or  north  of  the 
Forth;  11  Geo,  I.  e.  26,  and  3  Geo.  II.  c.  32.  And  the 
Court  of  Justiciary  has  a  power  to  interfere  in  altering  the  day 
for  the  execution  of  sentences,  when  particular  circumstance* 
render  such  an  interference  necessary  ;  Hume,  vol  ii.  p.  4$*- 
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The  sentences  of  the  Court  of  Justiciary  aie  not  subject  to  re- 
view, or  to  appeal  to  the  House  of  Lords  ;  and,  unless  the  royal 
mercy  be  inteqjoscd,  execution  will  follow  in  terms  of  the  sen- 
tence ;  Hume,  vol.  ii.  p.  t8fr    See  Pardon. 

The  account  of  criminal  process,  which  has  now  been  given, 
has  reference  to  proceedings  in  tile  High  Court  of  Justiciary, 
at  Edinburgh,  and  in  the  Circuits  of  that  Court,  where  the 
form*  of  process  are  almost  precisely  similar.  Sec  Circuit 
Court  Justiciary,  Hut  there  are  also  other  criminal  juris- 
dictions in  Scotland  j  the  next  in  importance  to  the  Court  of 
Justiciary  being  the  High  Court  of  Admiralty,  which  has  ju- 
risdiction in  all  maritime  and  seafaring  causes,  whether  civil  or 
criminal,  and  before  which  criminal  proceedings  arc  conducted 
at  the  instance  of  the  public  prosecutor,  or  of  the  private  par- 
ty, in  a  form  differing  ifl  no  essential  particular  from  that  which 
has  just  been  explained.  See  Admiralty  Court.  The  sheriff 
also  has  a  very  extensive  criminal  jurisdiction,  extending  to 
the  trial  of  many  of  the  higher  crimes  by  means  of  a  jury,  and 
entitling  him  to  convict  summarily  without  the  intervention  of 
a  jury  in  minor  offences  ;  the  privilege  of  summary  conviction 
being  a  branch  of  the  criminal  jurisdiction  of  the  sheriff',  which 
he  shares  with  justices  of  the  peace  and  the  magistrates  of 
royal  burghs.  Sec  Sheriff.  Justice  of  Peace,  Burgh  ttoyal 
With  regard  to  those  inferior  jurisdictions,  including  that  of 
the  Court  of  Admiralty,  it  may  be  observed  in  general,  that, 
where  express  statute  does  not  interfere,  the  criminal  proceed- 
ings in  all  of  them  are  subject  to  the  review  of  the  High  Court 
of  Justiciary.  See  Rwkza.  liiil  if  Advocation.  BUI  of 
Smpcmion.    Circuit  Court, 

The  Court  of  Session,  partly  by  usage  and  partly  hy  statute, 
may  take  cognisance  of  the  crimes  of  forgery,  perjury,  deforce, 
mcnt,  fraudulent  bankruptcy,  contempts,  &c.  This  Court 
tries  and  punishes  those  offences  without  the  intervention  of  a 
jury ;  its  sentences  are  not  subject  to  review  in  the  Court  of  Jus-, 
ticiary  ;  Hume,  vol.  ii.  p.  490.  But  the  criminal  jurisdiction 
of  the  Court  of  Session  is  never  exercised  unless  where  the  of. 
fence  has  been  committed  or  discovered  in  the  course  of  pro- 
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cecdings  b  a  civil  action  before  it ;  and,  even  in  tlmt  case,  the 
practice  now  h  to  remit  the  criminal  part  of  the  case  to  the 
Court  of  Justiciary.  See  Jurisdiction  of  the  Court  of  Semm 
Contempt  of  Court 

CRIMINAL  LETTERS.  In  the  preceding  article  it 
has  been  stated  that  a  criminal  process  may  be  brought  into 
the  Court  of  Justiciary  either  by  criminal  letters  or  by  in- 
dictment. In  form,  criminal  letters  resemble  a  summons  in 
an  ordinary  civil  action.  They  run  in  the  King  s  name,  state 
the  charge  laid  against  the  accused,  and  the  conclusions 
founded  on  the  charge,  and  they  conclude  with  the  Kings 
will  commanding  the  officers  of  the  law  to  summon  the 
accused  party  to  appear  on  a  day  named,  and  find  caution  to 
underlie  the  law.  They  also  contain  a  warrant  for  citing  the 
witnesses  and  the  jury,  according  to  correct  lists  w  hich  accom- 
pany the  criminal  letters.  These  letters  pass  the  signet  of 
the  Court  of  Justiciary,  on  a  bill  presented  to  the  Court,  in 
which  the  tenor  of  the  criminal  letters  is  engrossed  at  large. 
The  hill  is  signed  hy  the  Lord  Advocate,  or  some  of  his  de- 
putes, when  he  in  the  sole  prosecutor :  and,  when  the  prosecu- 
tion is  at  the  instance  of  a  private  party,  the  bill  mutt  be  sign- 
ed by  the  party,  with  the  Lord  Advocate's  concourse,  A  de- 
liverance on  the  bill s  Signed  by  one  of  the  Justiciary  Judges, 
authorises  the  criminal  letters  to  be  raised,  and  is  the  warrant 
for  their  passing  the  signet  of  the  Court ;  Hume,  vol.  ii.  p 
Lit).  As  to  the  form  of  executing  criminal  letters,  see  Cri- 
tmna*  Prosecution.   See  also  Concourse*  Indictment. 

CRIMINAL  CONVERSATION,  is  the  technical  term, 
io  uuestions  of  divorce,  applied  to  the  criminal  intercourse  of 
the  party  eharged  with  incontinence.    See  Divorce* 

CROSS  ISILLS.    See  Accommodation  Bills. 

CROWN  CHA  RTEIL    See  Charter from  the  Crozen. 

CROWN  DEBTS.  By  the  English  law,  debts  due  to  the 
Crown  have  a  preference  over  all  other  debts  affecting  the  per- 
sonal estate ;  and  as  long,  therefore,  as  the  property  remains 
in  the  debtor,  the  Crown's  execution  excludes  that  of  a  subject. 
The  act  33  Henry  VI IL  c.       gives  this  preference  in  every 
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case  where  the  other  creditors  have  not  obtmnedjiidgment  for 
their  debts  before  the  commencement  of  the  Crown's  process ; 
and  the  act  G  Anne,  c.  2<J,  which  establishes  the  Court  of 
Exchequer  in  Scotland  on  the  model  of  the  English  Court  of 
Exchequer,  introduces  the  English  revenue  laws,  and  provides 
that  the  same  forms  of  process  for  the  recovery  of  C  rown  debts 
shall  lie  followed  in  both  countries.  lint  tin's  statute  contains 
an  important  exception  of  heritable  property  in  Scotland,  as  to 
which  the  Scots  law  is  left  on  its  former  footing,  according  to 
which,  in  competitions  between  the  diligence  of  the  Crown  and 
the  diligence  of  a  subject,  the  preference  is  determined  by 
precisely  the  same  rules  which  regulate  competitions  between 
subject  and  subject.  Hence,  the  Crown  will  be  altogether  ex- 
eluded  from  ranking  on  the  heritable  estate,  unless  the  proper 
diligence  of  our  law  for  attaching  that  estate  has  been  used ; 
and  where  the  Crown  has  used  such  diligence,  the  ordinary 
rules  of  ranking  v.il]  apply  ;  JUi's  dun.  vol.  L  p.  fifci,  a  ' 

In  competitions  between  the  Crown  and  a  landlord  under  his 
right  of  hypothec  over  the  tenant's  effects,  it  seems  to  be 
settled,  W,  That  the  gnwnd  right  of  the  landlord,  although 
preferable  to  the  diligence  of  subjects,  is  not  available  against 
the  Crown  ;  and,  2%,  That  even  after  sequestration  of  the 
effects  by  the  landlord,  and  a  warrant  to  sell,  there  is  no  pledge 
thereby  constituted  in  favour  of  the  landlord;  and  the  Crown 
will  he  preferable,  if  its  claim  be  made  before  the  sale  of  the 
effects  is  reported,  and  the  landlord  s  process  finally  closed ; 
until  which  time  there  is  not  a  ts  judgment/  in  the  sense  of 
the  English  law  j  BeU  on  Lcaws,  p,  307,  et  acq,  3d  edition. 

But,  in  order  to  secure  the  Crown  .s  preference  over  the  move- 
able estate  of  the  debtor,  it  \i  necessary,  under  the  statute  of 
Henry  VII L  that  the  Crown's  process  shall  have  commenced 
hdoxz  judgment  has  been  given  in  favour  of  the  competing 
creditor;  and,  in  interpreting  the  term  judgmc  »/,  as  used  in 
that  statute,  it  is  held  in  Scotland  to  signify  a  final  order  of 
execution,  which  requires  no  farther  judicial  interference  to 
render  it  complete  ;  Robertson  against  Jardinc,  6th  July  1802, 
Mot\  p.  7K£L 
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Mercantile  sequestration  under  54*  Geo.  III.  c,  137,  has  no 
effect  against  the  Crown,;  claims;  and,  consequently,  a  dis- 
charge under  that  statute  is  not  effectual  against  the  Crown ; 
lit  If s  Coin,  vol.  ]\.  p.  ;>f>7  and  13ut  where,  on  bunk- 

ruptcy,  a  writ  of  extent  is  anticipated,  it  has  Wen  suggested, 
as  an  expedient  to  defeat  the  Crown's  diligence,  that  the  Court 
of  Session  should,  on  application,  pronounce  an  adjudication 
of  the  estate  and  effects  in  favour  of  the  sherifl-elerk,  with  an 
order  on  the  hank  nipt  to  assign  the  effects ;  and  such  an  ad- 
judication, followed  by  a  transference*  of  the  possession,  it  lias 
been  thought,  might  defeat  the  Crowus  preference,  without 
being  exposed  to  any  legal  objection,  as  Wing  a  mere  device  to 
accomplish  this  purpo.se.  See  IidF.s  Com.  vol.  ii.  p.  389. 
The  sanctuary  of  Holvroodlunisc  affords  no  protection  to  the 
King's  debtor ;  Er\-K\  II.  iv.  tit.  ij,  £J  L25 ;  Belt*  Com.  Ib.  p. 
5(J4.  As  to  the  manner  in  which  Crown  debts  are  made  ef- 
fectual, see  Extent. 

CROWN,  PLEAS  0F+  The  crimes  of  murder,  robbery, 
rape,  and  wilful  fire-raising,  according  to  our  ancient  practice, 
were  cognizable  by  the  Justice  and  bis  deputies  only,  and  arc 
now  cognizable  by  the  ( 'ourt  of -Justiciary  ;  hence  they  are  called 
the  four  pleas  of  the  Crown.  But,  even  by  our  ancient  Jaw,  the 
jurisdiction  of  the  sheriff  in  regard  to  the  crimes  of  murder  and 
robbery  interfered  to  a  certain  extent  with  the  exclusive  ju- 
risdiction of  the  Court  of  Justiciary  in  the  trial  of  those 
crimes ;  Humt\  vol.  ii.  p.  58*    See  Sheriff 

CKU  IVES  aud  ZA1KKS  ;  a  contrivance  used  in  salmon 
fishings.  They  consist  of  an  inclosure  made  in  a  river  by 
stakes  or  hecks,  so  as  to  allow  the  young  salmon  or  fry  to 
escape,  and  only  to  confine  the  larger  fish.  There  is  an  entry 
into  the  cruivc;  but  the  salmon,  having  once  entered,  arc  con- 
fined there,  and  are  thus  easily  caught  by  the  fishers.  The 
width  of  the  becks  is  regulated  by  several  old  acts  of  the  Scots 
Parliaments  ;  and  there  must  be  what  is  called  the  Saturday's 
nlop,  i.  c,  the  becks  must  be  drawn  up  the  height  of  an  ell 
from  the  bottom  of  the  river  from  Saturday  evening  at  sunset 
until  Monday  morning  at  sun-rise.    This  mode  of  fishing  is 


cuL — cul  339 

prohibited  in  that  part  of  a  river  whore  the  sea  ebbs  and  flows. 
The  statutes  arc  1424,  e.  11,  1477,  c.  7?3,  1489,  c.  15,  1581, 
e.  Ill,  1685,  c  SO;  and  the  oldest  of  those  statutes  refers  to 
preceding  regulations  on  the  same  subject ;  Stair,  H  ii;  tit. 
3,  S  70 ;  Banktoh,  vol  L  p.  574 ;  Er&,  B.  ii,  tit.  G,  §  15. 
See  Salmon  Fishing. 

LTLPA  LATA,  levh,  d  levhtium.  These  are  the  terms 
by  winch,  in  the  Roman  law,  the  three  degrees  of  negligence 
or  ©mission  were  distinguished.  Culpa  lain  is  gross  or  su- 
pine carelessness  or  omission  which  the  law  construes  into 
dole.  Culpa  Uvis  is  that  degree  of  negligence  which  a  person 
attentive  to  his  own  affairs  may  bo  supposed  to  fall  into ;  and 
Culpa  ievmhna  is  that  slighter  degree  of  neglect  which  may 
be  fallen  into  by  a  man  who  manages  his  affairs  with  consum- 
mate prudence*  Where  a  contract  is  entered  into  for  the 
mutual  benefit  of  the  contracting  parties,  each  party  is  found 
to  exercise  the  middle  degree  of  diligence,  the  neglect  of  which 
is  called  culpa  ttvte  or  culpa.  Where  only  one  party  is  bene- 
fited by  the  contract,  as  in  commodate,  the  party  benefited  is 
botUld  to  exorcise  the  utmost  degree  of  diligence  in  regard  to 
the  subject  of  the  contract,  the  nogleet  of  which  is  called  atlptt 
Utossima  ;  while  the  other  party,  who  has  no  benefit  by  the 
contract,  is  accountable  only  for  gross  omissions,  amounting  to 
dole  or  culpa  lata.  Where  the  contract  implies  exuberant 
trust,  as  deposit,  the  depositary  will  lie  accounted  guilty  of  dole 
if  he  bestows  less  care  on  the  subject  than  he  is  known  to  be- 
stow on  bis  own  affairs,  even  although  the  diligence  he  lias 
actually  employed  be  as  exact  as  a  man  of  ordinary  prudence 
would  have  used.  The  equitable  rules  of  the  Human  law  on 
this  subject  have  boon  adopted  in  the  law  of  Scotland;  Ersk. 
B.  iiL  tit  1,  §  21  ;  BankioTt,  vol  i.  p.  4G<).  In  the  criminal 
law,  culpa  lata  cqu  'tparafur  doh.  Hence  a  judge,  for  exam- 
ple, who  condemns  a  man  to  death  through  gross  and  inexcu- 
sable ignorance  of  the  law,  will  be  held  guilty  of  murder ; 
Hume,  vol,  i.  p.  2<i,    See  Diligence, 

CULPRIT;  is  an  English  law  term  signifying  a  prisoner 
accused  for  trial  \  Toml'uts  Did. 

Y2 


340 


CVS  CUR 


CUNNINGIIAUES,  rabbit  warrens.  See  Rabbits. 
CURATORY.  To  persons  who  are  themselves  incapable 
of  managing  their  affairs,  the  law  affords  the  means  of  doing 
eo  by  the  appointment  of  curators.  The  powers  and  duties  of 
curators  differ  according  to  the  nature  of  their  appointment, 
and  the  condition  of  the  parties  to  whom  their  curatory  ex- 
tends.  Their  several  denominations  may  be  classed  under 
these  heads : — 

L  Curator  to  a  minor. 

£♦  Curator  to  an  idiot. 

8.  Curator  bonis. 

4.  Curator  ad  litem. 
1.  Curator  to  a  minor. — A  minor,  until  lie  arrives  at  the 
age  of  puberty,  is  understood  to  have  no  persona  standi  in 
juditio ;  and,  therefore,  during  his  pupillarity,  Iwth  his  person 
and  his  property  are  placed  under  the  guardianship  of  tutors. 
(See  Pupil)  also  Tutor.)  At  the  age  of  puberty,  which  in 
males  is  fourteen  and  in  females  twelve  years,  a  minor,  al- 
though he  becomes  invested  with  certain  powers  in  the  ma- 
nagement of  his  own  affairs,  is  stiil  held  to  be  a  proper  object 
of  the  protection  of  the  law  against  the  deceptions  which  might 
be  practised  upon  his  inexperience  and  unripe  judgment.  The 
father)  therefore,  while  alive,  is  held  to  be  the  natural  guar- 
dian and  administrator  in  law  for  his  lawful  children  who  are 
minors ;  the  father's  guardianship  comprehending  the  characters 
of  tutor  to  his  children  while  they  are  pupils,  and  of  curator  to 
them  after  they  become  puberes,  and  until  their  majority, 
which,  in  both  sexes,  is  fixed  at  twenty-one  years  of  age. 

The  natural  guardianship  of  the  father,  however,  is  restrict- 
ed by  the  Scots  law  to  those  children  who  are  not  Jbrisfam't* 
Hated.  (See  ForisjamiUation. J  It  vests  in  the  father  with- 
out any  form  of  legal  process ;  and,  from  the  confidence  which 
the  law  reposes  in  the  father,  he  is  exempted  from  the  obser- 
vance of  certain  formalities,  as  well  as  from  the  strict  responsi- 
bility required  of  other  curators,  1.  A  father  is  not  bound  to 
take  the  oath  dc  jiddi  administrations  ;  nor,  &%,  To  make 
up  inventories ;  nor,  &%,  To  find  caution  ;  unless  where  lw 
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is  in  embarrassed  circumstances ;  and,  HMVj  lie  ie  not  held 
liable  for  omissions. 

Although  tlic  curatory  of  the?  father  may,  with  his  own  con- 
sent, be  superseded  by  the  minor  pubes  making  choice  of  other 
curators  in  the  maimer  to  he  afterwards  explained,  yet  thii 
cannot  be  done  by  the  minor,  more  than  any  other  act  of  ad- 
ministration of  his  affairs,  without  the  concurrence  of  his  fa- 
ther as  curator.  But  the  father  s  ofltce  of  administrator  in  law 
is  excluded,  l.vf,  Where  the  minor  is  JbrisfitmUiatcd,  and 
earning  his  own  subsistence  ;  Stilt/,  Where  proper ty  has  been 
left  to  the  minor  under  other  administrators,  or  exclusive  of 
the  fathers  administration,  his  guardianship  will  be  to  that  ex- 
tent restricted.  3J/y,  Upon  the  marriage  of  a  daughter,  the 
curatorial  of  lice  is,  by  law,  transferred  from  the  father  to 
the  husband,  if"  he  be  major,  although  it  will  revert  to  the  fa- 
ther if  the  husband  die  before  his  wife  attain  majority;  and, 
MMyi  When  the  minor  has  a  claim  against  his  father,  a  cura- 
tor ad  litem  may  be  appointed  to  him. 

Those  powers  of  administration,  which  the  common  law  had 
conferred  upon  fathers,  have  been  extended  by  the  statute 
1G9G,  c*  8,  by  which  a  father  is  empowered,  while  in  I'tegc 
poust'te,  to  name  tutors  and  curators  to  act  for  his  children, 
after  his  own  death.  The  powers  conferred  on  curators  so 
nominated  are  as  extensive  as  those  possessed  by  the  father 
himself ;  hut  the  curators  accepting  the  office  subject  them- 
selves to  the  same  formalities  and  responsibility  which  are  re- 
quired of  other  curators,  except  that  they  are  not  bound  to 
find  caution  ;  and,  under  the  statute,  their  nomination  may 
contain  a  declaration  that  they  shall  not  be  liable  for  omissions 
nor  smgUH  insoMdum,  but  each  for  his  own  actual  intromissions 
only.  Iiut  this  power  of  dispensation  is  limited  by  the  statute 
to  the  means  and  estate  descending  from  the  father  himself. 
The  effect  of  the  statute  being  to  confer  authority  upon  the 
father  to  delegate  and  continue  his  own  curatorial  power,  * 
nomination  by  him,  like  his  own  right  of  administration,  pre- 
cludes any  choice  of  curators  by  the  minor  himself,  unless  with 
the  consent  of  the  curators  named  by  his  father;  Pitcairo, 
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February  1731,  Mar.  p.  16,339  \  Drumorc,  27th  January 
171!',  Kdh.  p.  ML  Mtlr.  y.  HJ}ill»  ;  />*/■■  !?.  i.  7,  i$  H. 
A  father,  however,  has  not  the  same  power  to  name  curators 
to  his  natural  :]ihi;.  u  who  arc  in  law  regarded  as  strangers 
to  him;  Wilson,  10th  Starch  1819,  Foe.  Coil. 

The  noun  nation  of  curators  by  the  father  has  been  termed 
necessary  curatory,  in  contradistinction  to  another  form  of  ap- 
pointment, by  which  the  minor,  where  the  father  has  died 
without  making  a  nomination,  may  voluntarily  make  choice  of 
curators  for  himself,  such  curators  being  thereby  invested  with 
a  general  power  of  administration  of  the  minor1  s  property.  A 
minor  whose  father  has  not  named  curatory  may  either  take  the 
management  of  his  estate  upon  himself,  or  he  may  put  himself 
under  the  direction  of  curators  in  the  manner  prescribed  by  the 
act  1555,  c+  35.  This  act,  as  it  has  been  interpreted  by  de- 
cisions of  the  Supreme  Court,  requires  that  the  minor  shall  cite 
at  least  two  of  his  nearest  of  kin  on  the  fathers  ^idc,  and  two 
en  the  mother's  side,  personally,  or  at  their  dwelling  places, 
and  all  others  having  interest,  cdidally  at  the  head  borough  of 
the  jurisdiction  v\ thin  which  tho  minors  lands  lie,  to  appear 
before  Ids  own  Judge  Ordinary  ;  Wallace,  29th  July  1G7-I, 
Mar.  p.  16,~90*  In  case  the  minor  has  no  heritable  property, 
the  publication  of  the  edict  is  made  at  the  head  borough  ofhu 
own  domicile.  On  the  day  of  appearance,  the  minor,  in  pre- 
sence of  the  -Judge,  chooses  his  curators  ;  and  such  of  them  as 
are  willing  to  undertake  the  office  sign  their  acceptance,  take 
the  oath  tkjkitli  admhihtrut'ionc,  and  give  security  to  account 
for  their  intromissions.  Upon  this  being  done,  the  Judge  in- 
terposes his  authority  to  the  appointment,  and  an  act  of  cura- 
tory thereupon  extracted,  which  is  sufficient  to  vest  the  legal 
powers  in  the  curator. 

Curators,  whether  nominated  by  the  father  or  chosen  by  the 
minor,  are  required  by  the  act  lb'7#,  c,  2j  to  make  up  a  com- 
plete inventory  of  the  minor's  estate,  of  which  inventory  three 
copies,  all  signed  by  the  curators  and  the  next  of  kin  on  Iwth 
Bides,  must  be  judicially  produced  before  the  minor's  Judge 
Ordinary ;  and,  after  being  signed  by  the  clerk  of  court,  one 
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copy  is  given  to  the  next  of  kin  by  the  father,  another  to  those 
by  the  mother,  and  a  third  to  the  curators.  (see  Invariant).  In 
case  of  neglect  to  comply  with  this  requisite,  the  statute  declares* 
lit,  That  the  curators  shall  not  be  allowed  credit  for  any  ex- 
pense incurred  in  the  minor's  affairs,  which,  by  act  of  Sederunt 
£otli  February  KiO-k  has  been  (..\plaiued  to  mean  such  expenses 
as  have  been  laid  out  in  law-suits  and  legal  diligence  :  2J,  That 
they  shall  be  liable  for  omissions,  a  liability  to  which  it  may  be 
observed  that  they  arc  at  any  rate  subject  by  common  law; 
And,  Sd///,  That  they  may  be  removed  from  their  office  as  sus- 
pect, The  statute  farther  declares  that  curators  shall  have  no 
power  to  act  until  the  inventories  lie  made  up.  Vet  a  payment 
made  to  a  curator  who  had  nor  made  up  inventories  was  sustain- 
ed; Logan,  December  17£2,  cited  in  Ersk.  U.  L  tit.  7,  § 
When  a  minor  names  curators,  it  is  usual  tor  him  to  decla 
them  exempt  from  liability  shiguli  hi  solidum  ;  hut  it  seems 
be  doubtful  whether  or  not  the  law  will  give  effect  to  such  a  de- 
claration by  a  minor. 

There  is  still  another  mode  by  which  minors  in  the  manage- 
ment of  their  property  may  be  put  under  the  direction  of  ad- 
ministrators, which,  although  it  dues  not  appear  to  fall  proper- 
ly under  the  character  of  curatory,  yet  it  has  been  treated  in 
our  law  hooks  under  that  title.  A  person  making  a  gratuitous 
conveyance  of  property  to  a  minor  is  held  to  be  entitled  to  ap- 
point curators  for  him,  to  the  effect  of  managing  on  his  behalf 
the  property  so  conveyed.  >m-h  an  appointment  can  only  infer 
a  partial  power  of  administration,  which,  although  it  exclude* 
the  management  of  ordinary  curators  as  to  the  property  so  con- 
veyed, is  not  incompatible  with  the  existence  of  proper  curators 
either  by  the  father's  nomination  or  the  minor  s  choice,  A 
stranger  has  no  power  either  at  common  law  or  by  statute  to 
appoint  curators  to  a  minor  ;  but,  on  the  other  hand,  any  one 
in  gifting  his  property  is  entitled  to  annex  to  the  gift  whatever 
legal  conditions  he  may  think  proper  as  to  the  administration 
or  management  of  it.  And,  as  the  deed  under  which  admini- 
strators appointed  in  this  manner  arc  to  act,  must  itself  shew  the 
extent  of  the  property  placed  under  their  management,  it  seems 


not  to  lie  clear  that  curators  so  appointed  (if  they  can  be  call- 
ed curators)  arc  bound  to  make  up  inventories,  or  to  comply 
-with  the  other  statutory  requisites.  It  rather  appears  that  they 
arc  to  he  regarded  as  ordinary  managers  liable  to  be  called  to 
account  hy  the  proper  curators  of  the  minor.  Accordingly,  it 
has  been  licfd  ii;:<t  a  nomination  of  this  kind  doe  ••  not  prevent 
the  minor  from  choosing  curators  for  himself.  This  was  d en. 
cided  in  a  ease  where  the  minor  was  a  natural  child,  and  where 
the  nomination  of  administrators  was  made  hy  the  reputed  fa- 
ther; Wilson,  10th  March  1810,  Frtc>  Coll 

Before  staling  the  nature  of  the  powers  and  duties  of  cura- 
tors,  it  may  l>c  proper  to  observe  that,  although,  after  curators 
have  been  appointed,  their  consent  is  essential  to  the  validity 
of  every  act  of  the  minor,  yet  a  minor  to  whom  no  curators 
have  been  nominated,  and  who  has  not  chosen  curators  for 
himself*  may  do  every  act  which  the  consent  of  curators,  if  he 
had  any,  would  warrant ;  and  the  interposition  of  curators  will 
not  protect  the  nets  of  the  minor  from  any  challenge  to  which 
they  could  be  liable  had  they  Bowed  from  a  minor  without  cu- 
rators. Thus,  in  both  eases,  the  deeds  of  a  minor  may  be  re- 
duced on  the  head  of  lesion*    See  Minor', 

Curators,  whether  nominated  by  the  father  or  chosen  by  the 
minor,  must  be  governed  as  to  their  manner  of  proceeding  by 
the  tenor  of  their  appointment.  In  general,  the  majority  are 
entitled  to  act,  unless  a  certain  number  has  been  declared  to 
be  a  tjuorum,  or  one  of  the  curators  named  me  quo  non. 

The  object  of  the  curatorial  office,  being  the  controttl  and 
management  of  the  minor  s  affairs,  it  is  the  duty  of  the  cura- 
tors to  advise  with  the  minor  as  to  all  deeds  required  to  be 
granted  by  him,  and  to  concur  with  him  in  such  as  arc  pro- 
per; and  any  deed  granted,  or  contract  entered  into,  with- 
out their  consent,  is  null,  by  way  of  exception,  in  BO  fife 
as  the  minor  is  concerned*  although,  if  beneficial  for  the 
minor,  it  may  be  held  obligatory  on  the  other  contracting 
party ;  for  a  miuor,  even  without  the  consent  of  his  curators, 
ma)'  better  his  condition,  although  he  may  be  reponctf  against 
transactions  which  make  it  worse;  Ersk.  13,  i,  tit-  7,  §33* 
$tair3  B.  i.  tit.  6,  §  3&    On  the  other  hand,  the  euro- 
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tors  cannot  act  for  the  minor,  who  is  himself  vested  in  the 
right  Of  his  own  property ;  they  can  merely  authorise  Ins  arts 
by  their  consent-  If,  however,  the  minor  will  not  aet  ae  bis 
curators  advise,  they  may  apply  tor  exoneration  from  their  office. 
It  is  not  the  duty  of  curators  to  dispose  of  the  minor's  property 
unless  under  circumstances  of  necessity,  or  where  the  transac- 
tion is  for  the  manifest  advantage  of  the  minor  j  and,  in  such 
circumstances,  curators  have  frequently  applied  to  the  C  ourt 
of  Session  for  their  sanction  to  any  extraordinary  step  of 
this  kind,  but  the  Court  have  refused  to  interponc  their  audio- 
rity  as  «  unnecessary?  on  the  ground  that  «4  the  minor  and  Ins 
"  curators  could  sell  without  judicial  authority,  and  that  no 
"  decree  of  the  Court  could  prevent  a  reduction  by  the  minor  5? 
Wallace,  8th  MaTch  1817,  Fac.  CoU. 

Such  is  the  rule  of  law  so  far  as  relates  to  the  disposal  or 
transference  of  the  minor's  property  ;  but,  in  the  general  ma- 
nagement of  the  minors  affairs,  a  wider  power  seems  to  be 
entrusted  to  curators.  Thus,  although  ihcy  cannot  by  them- 
selves grant  discharges  for  money  which  has  been  invested  en 
behalf  of  the  minor,  it  rather  appears  that  they  may  of  them- 
sdves  receive  the  interest :  ami  farther,  when  the  money  has 
been  uplifted,  they  are  solely  entrusted  with  the  dispell!  and 
reinvestment  of  it.  In  like  manner,  they  are  entitled  to  up- 
lift rents  falling  due  from  the  minor's  estate*  and  even  to  grant 
lenses.  There  is  this  distinction*  however,  to  be  observed,  that 
a  lease  granted  by  curators  alone  necessarily  determines  with 
their  office, — Hew! a  to  mlm  jure  dun}}*  rcmh'Uur  Jus  net i pi- 
entis ;  Ersl\  B.  i.  tit.  7,  §  16;  while  a  lease  by  a  minor  him, 
self,  with  consent  of  his  curators,  will  he  as  effectual  for  the 
whole  stipulated  period  of  endurance,  as  it  would  be  if  granted 
after  majority,  provided  there  be  no  objection  on  the  head  of 
lesion. 

It  is  the  duty  of  curators  to  see  that  the  title-deeds  and 
writings  belonging  to  the  minor  are  preserved,  and  his  title* 
completed ;  such  of  his  moveables  as  cannot  he  preserved 
must  be  disposed  of ;  and  the  curators  will  he  liable  for  any 
damages  arising  from  neglect  in  either  of  those  points-  The 
curators  must  pay  off  all  burdens  affecting  the  estate  of  the 
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minor,  ami  perform  the  acti  which  the  minor  is  bound  to  per- 
form :  They  must  sec  the  minor's  money  lent  out  on  good  se- 
curities, and  draw  the  interest  of  the  money  and  rents  of  the 
heritage  regularly  as  they  fall  due  ;  and,  in  so  far  as  those  ex- 
ceed  the  annual  expense  of  the  minor,  the  surplus  must  be 
lent  out  on  proper  securities;  and  where  the  minor  has  received 
interest,  rents,  or  principal  sums  from  Ins  debtors,  without  the 
curators'  consent,  they  must  prosecute  the  debtors  for  payment, 
its  if  no  such  payments  had  been  made  to  the  minor,  unless 
the  money  lias  been  profitably  employed  for  the  minors  use; 

U.  i.  tit.  7,  §  33;  Stair,  B.  i.  tit.  6,  §  33.  The  rule 
with  regard  to  the  laying  out  of  money  recovered  by  the  cur*- 
tors  seems  to  be  this, — when  the  money  arises  from  moveables 
sold,  a  year  is  allowed  for  recovering  the  price,  and  procuring 
proper  securities ;  where  rents  are  payable  iti  grain,  the  same 
period  is  allowed ;  where  the  rent  is  payable  in  money,  half 
,i  year  only  is  given ;  but>  although  the  growing  interests  on 
money  lent,  over  and  above  what  is  necessary  tor  a  pupils 
annual  expenses,  must  he  brought  into  a  capital  sum,  eitlicr 
before  or  at  the  expiration  of  the  oifiec  of  tutory,  curators  arc 
under  no  such  obligations.  It  is  sufficient  that  the  money  re- 
main in  the  hands  of  the  debtors  undrawn  by  the  curator,— if 
it  have  been  drawn,  it  ought  to  be  laid  out  within  a  reasonable 
time.  Curators  may  better  the  minor's  condition  by  convert- 
ing moveable  debts  into  heritable  ;  but  they  cannot,  by  any 
act  in  which  the  minor  does  not  take  a  part,  make  any  change 
on  the  nature  of  the  succession  in  the  minor  :  Such  debts  will 
remain  worm  Me  as  to  siu  ■cession  ;  Ersk.  ]}.  i.  tit.  7,  §  18. 
See  also  Ross,  31st  January'  171)3,  Mar.  p.  5545 ;  Graham, 
<ith  March  1798,  Mot:  p.  £5^1),  and  Morton,  11th  February 

i8ia,  km  Cdl. 

Curators  are  allowed  to  employ  not  only  the  annual  income 
of  the  minors  estate  on  his  education  and  maintenance,  but, 
should  it  be  requisite,  they  may  encroach  on  the  principal  in 
order  to  put  the  minor  into  a  profession,  or  to  establish  him  in 
life ;  Ersk.  B,  i.  tit.  7,  §  l2  L 

Curators  have  no  controul  over  the  minor's  person.  A  minor 
pubi's  may  marry  without  the  consent  of  the  curators,  but 
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cannot  make  any  conventional  provisions  by  marriage  contract 
without  their  concurrence.  A  minor  may  also  bequeath  bis 
jnoveable  estate  by  testament  without  the  consent  of  bis  cura- 
tors ;  but  be  cannot,  even  with  their  consent,  make  a  settle- 
ment of  his  heritage  ;  Er.sk.  Ii.  i.  tit.  7,  §  14  and  3% 

Cm-aio/s  are  i:ahle  shiguii  in  .solulnm  for  their  intromissions 
and  tor  diligence,  unless  where  this  responsibility  is  taken  oft" 
in  the  manner  already  explained.  They  are  entitled  to  no 
salary  or  allowance  for  their  trouble  ;  but  it  has  been  held  that 
they  may  appoint  a  factor  with  a  proper  salary ;  Ersk.  Und, 
§  lt> ;  Lord  Macdonakl,  13th  November  1780,  Mar.  p. 
13,k37-  In  no  case  can  a  curator  be  auctor  in  rem  suatn. 
Er.^k.  ibid.  §  19. 

Any  one  of  full  age  may  competently  be  appointed  to  the 
office  of  curator,  excepting  married  women,  who  by  law  are 
themselves  placed  under  the  curatory  of  their  husbands  ;  Er$k. 
M  I  tit.  7,  §  12. 

Pro-curators,  that  is  persons  who,  without  any  legal  title, 
have  taken  upon  themselves  to  act  in  the  capacity  of  curators, 
are,  by  Act  of  Sederunt  10th  June  1CU.3,  subjected  to  the 
same  liability  in  all  points  with  proper  curators ;  Erik,  ibid. 
§  28.  See,  on  the  subject  of  this  article,  Stair,  U.  i.  tit  (I,  j$ 
£9j  U  MQ>  *  Bankion,  vol.  i.  p.  171,  it  sap  ;  Erak.  Ii.  i,  tit. 
7*  Sj  11,  i't  acq*    See  also  Minor. 

y.  Curator  to  an  itlvti  or  to  an  insane  person. — Idiots  or 
insane  person*  are  another  class  to  whom  the  \ffw  of  Scotland 
provides  curators.  It  docs  not  appear,  however,  that  the  pa- 
rents of  such  persons  have  ipso  jure  any  right  of  administra- 
tion for  them  bevond  their  majority.  Neither  is  there  any  in- 
stance of  a  testamentary  nomination  of  such  curators,  although 
Erskine  seems  to  think  this  competent  in  our  law,  as  it  was  in 
the  Roman  law;  Erak.  \\.  i,  tit.  7.  §  49-  The  method  print- 
ed out  by  our  law  fur  declaring  fatuity  or  furiosity,  is  by  a 
brieve  issuing  from  Chancery,  directed  to  the  Judge  Ordinary 
of  the  territory  within  which  the  person  resides.  The  judge 
is  directed  to  hold  an  inquest,  for  inquiring,  Lsf,  Into  the  state 
of  mind  of  the  person  ;  and,  Qdly-,  Who  is  the  next  male  agnate 
on  whom  the  office  of  curatory  may  be  conferred.   The  person 


em — cuii 


In  be  cognosced  must  be  brought  before  the  inquest  (Dowarj 
H5th  February  1809,  Fac.  CoU.)  ;  and,  by  the  act  1475,  c.  66, 
the  verdict  of  the  jury  must  state,  not  only  bis  present  condi- 
tion of  mind,  but  how  long  he  has  been  fatuous  or  insane. 
The  same  statute  declares  that  no  alienation  made  by  him, 
after  the  time  fixed  by  the  inquest  as  the  commencement  of  hi* 
distemper,  shall  he  valid.  It  may  be  observed,  however,  that 
the  verdict  of  the  inquest,  fixing  retrospectively  the  date  of  the 
insanity,  will  not  preclude  a  person  interested  in  any  deed  fall- 
ing within  the  period  from  proving  that,  at  the  date  of  that 
particular  deed,  the  grantor  was  of  .sane  mind.  The  only  effect 
of  the  verdict  seems  to  be,  to  reverse  the  ordinary  presumption 
of  sanity,  and  to  lay  the  burden  of  proving  the  sanity  of  the 
grantcr  on  the  person  who  fnnnds  on  the  deed, 

The  next  male  agnate  of  l2">  years  of  age,  who  is  himself 
capable  of  managing  his  own  affairs,  is  the  person  entitled  to 
the  office  ;  1474,  c,  52,  and  1-585,  c.  IS.  And  here  it  may  be 
observed,  that,  although  the  guardianship  of  insane  persons  be 
generally  treated  of  under  curatory,  yet  it  seems  rather  to  cor- 
respond with  in  tori/.  The  curator  to  an  idiot  is  entrusted 
with  the  charge  of  the  person,  as  well  as  the  estate  of  his 
ward  \  and  a  person  under  such  guardianship,  being  inca- 
pable of  will  or  consent,  the  curator  must  transact  every 
thing  in  his  own  name.  In  every  other  respect,  the  powers 
and  duties  of  the  office  are  similar  to  those  which  have  been 
already  explained  in  treating  of  curators  to  a  minor.  The 
persons  entitled  to  institute  proceedings  for  having  a  curator 
appointed  to  an  insane  person  are  his  next  of  kin;  and  the 
curator  at  law  is  the  nearest  male  agnate,  except  where  a 
is  fatuous,  in  which  case,  the  husband,  as  her  administrator  in 
law,  excludes  agnates  ;  Ilaliburton,  June  171)1,  Mor.  p,  I6,ti79. 
See  also  23**fc  B-  i.  tit.  7,  §  50. 

3.  Curator  Bonis. — Where  an  heir  is  deliberating  whether 
or  not  he  shall  enter, — or  where  an  infant  is  without  tutors,— 
or  where  a  succession  opens  to  one  who  is  resident  abroad,— 
or  where  a  person  is  labouring  under  some  temporary  incapa- 
city to  conduct  his  own  affairs, — and  in  other  cases  of  a  similar 
description,  the  Court  of  Session  may  appoint  a  curator  bonit 
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to  manage  and  preserve  the  property,  until  the  person  to  thorn 
it  belongs  is  in  a  situation  to  act  cither  for  himself,  or  by  mcang 
of  other  managers.  Curators  boms  are  also  named  fur  the 
management  of  trust  estates,  where  the  trustees  have  all  declin- 
ed to  accept,  or,  cannot  legally  do  so.  The  office  of  curator 
bonh  is  conferred  by  the  C  ourt  on  a  summary  application  ;  and 
the  curator  so  appointed  is  subjected  to  all  the  rules  prescribed 
by  the  Act  of  Sederunt  1,'kh  February  17ift>,  relative  to  judi- 
cial factors.  SeeBankton,  vol.  L  p.  170;  Erxk.  B.  ii.  tit.  12, 
§58. 

4.  Curator  ft t}  litem. — Judicial  proceedings,  in  which  a  minor 
is  interested,  may  be  of  so  serious  importance  to  him,  that,  in 
every  case,  our  law  requires  that  a  curator  for  the  minor 
be  made  a  party.  Where  the  minor  has  already  cura- 
tors,  tltcy  are  of  course  his  proper  adviser*  in  the  law-suits  in 
which  he  may  be  engaged,  and  must  be  cited  along  with  him  ; 
M*Turk,  7th  February  1815,  Fac.  Coll,  Where  the  minor 
has  nu  tutors  or  curators,  it  is  necessary  not  only  that  tutors 
and  curators  be  cited  edietaliy,  but  also,  when  appearance  is 
made  for  the  minor,  that  a  curator  ad  litem  be  appointed  for 
him ;  and,  if  this  be  omitted,  any  decree  in  fvro  against  the 
minor  will  be  reducible  on  that  ground.  In  like  manner,  if  a 
minor  he  engaged  in  a  law-suit  with  his  tutors  or  curators,  a 
curator  ad  Idem  must  be  appointed  to  conduct  the  process.  The 
appointment  is  made,  on  the  motion  of  either  party,  by  the 
judge  before  whom  the  process  depends.  The  appointment  is 
confined  to  the  particular  .suit  in  which  it  is  made;  and  the 
curator  ad  litem ,  who  ia  generally  the  law  agent  employed,  ap- 
pears at  the  bar,  and  takes  tin*  oath  dc  jideli  admiftiatratione, 
of  which  proceeding  a  minute  is  made  by  the  clerk  of  Court, 
which  completes  the  curator's  title.  A  curator  ad  litem,  hav- 
ing no  authority  to  intromit  with  the  minors  estate,  is  not  un- 
der the  necessity  of  finding  caution.  Where  a  motion  for  the 
appointment  of  a  curator  ad  litem  is  not  made  hy  either  party, 
the  judge  ought  to  make  the  appointment  €X  propria  mata  ; 
ErsJc.  13.  i.  tit.  7,  §  13;  see  also  Stair,  B.  i.  tit.  6,  §  and 
Banfoton,  vob  i.  p.  175. 
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CURATORIAL  INVENTORY.    See  Inventory. 
CURtAUTY.    Sec  Courtesy 

CURSING  OF  GOD.  Those  who,  «  not  being  distract. 
"  cd  in  their  wits,"  rail  upon,  or  curse  Gotl,  or  any  of  the  per- 
sons of  the  Messed  Trinity,  arc,  by  1661,  c.  21,  punishable 
with  death  ;  Humcy  vol.  i  p,  SCO* 

CURSING  OF  PARENTS,  The  statute  16C1,  c,  20, 
provides  the  punishment  of  death  for  even-  child  above  the  age 
of  sixteen  years  who,  not  being  distracted,  shall  curse  or  beat 
a  parent.  Children  under  that  age,  and  past  pupil  la  ritv,  who 
may  be  guilty  of  this  offence,  arc  punishable  arbitrarily.  It 
scans  to  be  a  good  defence  against  the  capital  charge  that  the 
parent  has  provoked  the  injury  by  treating  the  child  with  un* 
reasonable  harshness  and  severity.    Hume,  vol.  i-  p*  !318, 

CURSING  and  SWEARING.  The  offence  of  profane 
cursing  and  swearing  is  punishable  by  certain  pecuniary  penal- 
ties  proportioned  to  the  rank  of  the  offender,  and.  on  failure  to 
pay,  by  imprisonment,  or  setting  in  the  stocks,  or,  in  cases  of 
obstinate  perseverance  in  the  offence,  by  banishment  The 
statutes  imposing  the  penalties,  are  10$],  c.  16,  and  1581,  e. 
103.  The  more  recent  statutes  arc  1661,  c.  19-,  and  1 661 .  c. 
38,  i;  115,  by  which  the  execution  of  those  laws  h  particularly 
committed  to  justices  of  the  peace;  and,  by  1696,  c.  31,  it  is 
made  competent  for  any  person  to  pursue ;  Hume,  vol.  i.  p, 
502. 

CURSING,  LETT KRS  OF.  Letters  of  excommunica- 
tion were  anciently  termed  letters  of  cursing.  Those  letters 
passed  on  the  decrees  of  church  courts  ;  and,  if  the  person 
against  whom  they  were  directed  remained  for  forty  days  con- 
tuioaeious  and  unrepentant,  letters  of  caption  were  issued 
against  him  at  the  King's  instance,  not  on  account  of  his  fail- 
ure to  pay  or  perform  in  terms  of  his  obligation,  but  as  a  pun- 
ishment for  his  impious  contempt  of  the  censures  of  the  church. 
At  the  Reformation,  letters  of  cursing  were  abolished  along 
w  ith  the  ecclesiastical  sy  stem,  of  whic  h  thov  formed  a  part ;  arid 
afterwards,  on  the  establishment  of  the  Commissary  Courts  in 
the  place  of  letters  of  cm-sing  was  supplied  by  letters  of 
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horning  unci  caption,  which  the  Court  of  Session  was  directed 
by  Queen  Mary  to  award  on  the  decrees  of  the  ('(mimicries  ; 
Rosin  Lectures,  vol.  i.  p.  100  and  See  also  Balfour  s 

Pradicks,  p. 

CUSTOM  on  CUSTOMARY  LAW ;  is  the  unwritten 
law  of  the  country  founded  on  immemorial  custom,  in  contra- 
distinction to  the  statutory  or  KrUtcnhiwt  as  it  is  termed.  Cus- 
tomary law  derives  its  force  from  being  considered  as  the  im- 
plied ordinance  of  the  legislative  power.  Uniform  custom  has 
in  some  respects  the  same  effect  with  express  statute  ;  thus,  it 
will  afford  a  rule  in  interpreting  statutes  contrary  to  the  words 
of  the  enactment ;  and  ait  immemorial  and  uniform  custom  to 
the  contrary  will  even  have  the  effect  of  abrogating  a  statute  ; 
ErxL  B.  i.  tit.  1,  §  30,  &\  &  ;  Bank- fan,  vol.  i.  p,  24. 
See  also  Dcjattiinifi.  Umgc. 

CUSTOMS  ;  arc  duties  imposed  by  authority  of  Pari  la- 
ment on  the  importation  and  exportation  of  certain  commodi- 
ties. Those  duties  depend  upon  the  particular  statutes  in  force 
at  the  time,  and  vary  with  the  exigencies  of  the  state,  or  with 
the  views  of  policy  which  may  render  it  expedient  to  encourage 
or  discourage  particular  exports  or  imports.  Hy  the  treaty  of 
Union,  the  laws  in  relation  to  customs  are  made  the  same  in 
Scotland  as  in  England. 

CUS  TOS  ROTULORUM  ;  the  keeper  of  the  rolls  or  re- 
cords of  the  county  ;  the  officer  entrusted  with  the  custody  of 
the  rolls  of  the  sessions  of  the  peace,  and  also  of  the  commis- 
sion of  the  peace.  He  is  always  a  justice  of  the  peace  of  the 
quorum  of  the  county,  and  generally  some  person  of  quality. 
He  is  appointed  by  a  writing  signed  by  the  King,  which  is  a 
warrant  to  the  Lord  Chancellor  to  put  him  on  the  commission. 
He  may  execute  his  office  by  deputy,  and  has  power  to  appoint 
the  clerk  of  the  peace  ;  Tomiais  Did.  This  office  is  not  now 
in  use  in  Scotland,  although  it  is  mentioned  in  the  statutes 
1(117,  c.  18,  and  1CG1,  c,  38,  and  also  in  Cromwell's  instruc- 
tions to  the  justices  of  the  peace ;  IlukhcswCs  Justice  nf  Peacci 
ft.  i.  c.  1,  §  10. 
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DAILY  COUNCIL.  By  the  act  1503,  c.  58,  the  power 
which  had  been  formerly  vested  in  the  session  was  transferred 
to  a  new  court,  to  be  named  by  the  King,  called  the  Daily 
Council,  which  was  appointed  to  hold  its  sittings  at  Edinburgh, 
or  where  the  King  should  direct,  for  the  purpose  of  deciding 
in  civil  causes  daily  as  they  should  occur.  This  was  the  court 
which  immediately  preceded  the  institution  of  the  College  of 
Justice,  and  from  which  the  present  court  derives  its  title  of 
**  Council  and  Session  Stair,  11.  iv.  tit.  1,  §  18 ;  Ersk.  B, 
i.  tit.  3,  §  11.    See  College  of 'Justice.    Court  of  Session* 

DAMAGES..  In  legal  phraseology,  the  term  damages  is 
usually  applied  to  the  pecuniary  reparation  due  for  loss  or  in- 
jury sustained  by  one  person  through  the  fault  of  another. 
Every  illegal,  unwarrantable,  or  malicious  act,  whether  fraudu- 
lent or  not,  by  which  another  is  injured,  either  in  his  patri- 
monial intercsts,*o/ in  his^person  or  feelings,  founds  a  civil 
claim  for  damages  against  tlvb^pcrson  who  has  caused  the  loss 
or  injury.  This  claim '^lay  be  founded  on  a  breach  of  con- 
tract, or  on  a  crime  or  dcliit^  or  qihisi  delict,  or  on  any  blanic- 
ablc  omission  or  neglect  of  duty  ;  thkrivil  claim  for  repara- 
tion at  the  instance  of  the  private  party  who  has  suffered  not 
being  incompatible  with  proceedings  ad  vim  He  (am  pithlkam 
at  the  instance  of  the  private  party,  or  of  the  puhlic  prosecu- 
tor. %  | 

Damages  for  breach  of  contract  are  due  only  where  it  is  im- 
possible to  enforce  specific  performance  ;  for  it  is  not  optional 
to  the  obligant  to  perform  his  obligation,  or  to  pay  damages; 
and  even  where  :t  specilic  penalty  i.i  annexed  to  a  failure  in  per- 
formance, long  a ;  performance  is  possible,  the  debtor  in  the 
1 
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ttbligatiou  is  not  entitled  to  pay  the  penalty,  and  so  to  u^ot  quit  of 
his  obligation.  The  damages  cover  the  loss,  together  with  the 
expense  of  the  proceedings  necessary  lor  obtaining  repara- 
tion ;  but,  where  there  is  no  fraud  or  delinquency,  remote  or 
consequential  damages  will  not  K'  given.  W  here,  tor  example, 
the  claim  is  founded  on  a  fa  i  hire  to  pny  ;i  sum  of  money,  the 
principal  sum,  w  ith  the  legal  interest,  is  all  that  can  be  de- 
manded a<  damage*,  not  the  possible  profit  which  the  creditor 
might  have  derived  f'roni  the  use  of  the  money  had  it  been 
paid  i3i  terms  of  the  obligation.  In  the  same  manner,  where 
a  particular  subject  has  been  lust,  destroyed,  or  injured,  with- 
out fraud  or  criminality,  the  person  who  hits  sustained  the 
loss,  in  claiming  reparation,  nm^t  estimate  the  subject  at  its 
real  value,  and  not  at  the  ptrt'mm  ttjfirfiwil^  or  imaginary 
value  which  he  may  himself  put  upon  it ;  Ersk.  iii.  tit.  I, 
jj;  14.  Where*  on  the  other  hand,  the  loss  or  injury  ha^  arisen 
from  fraud  or  delict,  the  sufferer  is  not  only  entitled  to  de- 
mand a  prctluiii  affection  is,  but  mav  insist  tor  consequential 
damages,  subject  of  course  to  the  modification  of  a  judge  or  of 
a  jury. 

Culpable  neglect  or  ignorance,  without  any  positive  criminali- 
ty, is  also  a  ground  tor  damages.  Thus,  a  jailor,  who  through  ne- 
gligence allows  an  imprisoned  debtor  to  escape,  will  be  liable  for 
damages,  which  w  ill  be  estimated  at  the  full  amount  of  the  debt, 
even  although  the  debtor  mav  have  been  utterly  bankrupt-  In 
like  manner,  a  clerk  of  court  will  be  liable  in  damages,  if 
through  carelessness  be  lose  the  documents  produced  by  a 
party  in  a  process  ;  Enk.  It.  iii,  tit.  1,  §  13.  So  also,  if  a  coal 
pit  be  left  improperly  fenced,  or  if  an  opening  be  made  in  the 
streets  of  a  town  without  due  precautions  being  taken  to  guard 
against  accidents,  the  proprietor  of  the  coal  pit,  or  the  magis- 
trate of  the  burgh,  will  be  liable  in  damages  for  any  loss  or 
injury  which  may  arise  from  such  neglect ;  lilack  against  C'a- 
dell,  JHh  February  1S04,  Mor.  p.  13,903,  affirmed  in  the 
House  of  Lords,  £0th  February  1812;  Lines  against  the 
Magistrates  of  Edinburgh,  kc.  (ith  February  171)8,  Mor,  p, 
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13,139-    A  professional  person,  or  an  artist,  ot  a  tradesman^ 

on  the  same  principle,  is  liable  for  damages  occasioned  by  his 
ignorance  or  want  of  skill  in  his  calling  ;  Belts  Com.  vol.  i.  jk 
3(>i),  edit 

A  master  is  civilly  liable  for  the  negligence  of  his  ser- 
vants, or  otliers  employed  by  him.     Thus,  the  proprietors 
of  stage  coaches  will  be  subjected  in  damages  for  injuries 
arising  from  careless   driving;    Drummond,  26th  Febru- 
ary LSI 3,  Fac.  Coll.    This  liability,  however,  may  be  said 
to  arise  t\c  contractu,  since  rach  persons  engage  to  convey 
passengers  in  safety.    But,  independently  of  any  express  con- 
tract, a  master  has  been  found  liable  for  damages  done  by  those 
employed  by  him,  although  he  was  absent,  and  they  were 
acting  against  his  orders;  Lord  Keith,  10th  June  1812,  Fac. 
Coll.    The  correctness,  however,  of  that  decision  was  ques- 
tioned in  a  more  recent  case,  in  which  a  landed  proprietor  was 
held  not  to  be  liable  in  damages  for  an  accident  which  had  oc~ 
curred  on  his  estate,  through  the  negligence  of  those  employed 
hy  him,  while  he  wa*  residing  at  a  distance,  and  not  aware 
that  the  operation  which  led  to  the  injury  was  going  on; 
Lin  wood  against  Ilathorn,  14th  May  1817,  Fac*  Coll  affirmed 
in  the  House  of  Lords.   A  person  is  also  liable  in  damages  for 
the  negligence  of  workmen  employed  by  him,  but  not  for  the 
misconduct  of  a  person  holding  a  situation  by  public  authority 
as  duly  tjualified  ;  e.  g.  a  creditor  will  not  be  responsible  forth* 
illegal  proceedings  of  a  messenger-at-arms  whom  he  has  em- 
ployed to  execute  diligence  against  his  debtor  ;  Stewart,  6th 
July  1784,  Mor.  p.  13,989  ;  but  one  messenger  has  been  held 
liable  for  a  loss  arising  from  the  insolvency  of  another  messen- 
ger, to  whom  he  had  committed  the  duty  assigned  to  himself; 
Hamilton,  14th  February  1817,  Fac.  ColL    Injuries  done  by 
vicious  animals  must  be  repaired  by  their  owners*    See  Bank* 
ton,  B.  I  tit,  10,  §  47,  et  seq.  and  Turnbull,  (ith  December 
1735;  Kkhkfty  race  Reparation,  So.  L 

Ship  owners  are  liable,  to  the  extent  of  the  value  of  the  ship 
and  freight,  for  injuries  done  to  goods  on  board,  through  the 
negligence  ot*  the  master  or  mariners,  with  the  exception  of 
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InssPs  by  fire  in  the  ship,  and  the  loss  of  gold,  silver,  precious 
stones,  &c.  unless  entered  as  such  ;  7  Geo.  II.  c.  15,  § 
m  Geo,  lit*  c.  86,  §  1,  8,  S  ;  53  Geo.  Ill,  c.  159.  Special 
statute*  have  introduced  certain  responsibilities  in  the  repara- 
tion of  particular  injuries,  such  for  example  as  the  statutes 
about  destroying  plantations,  and  the  damages  done  by  rioters. 
See  Planting  and  Im'lo$hig\  Hiots. 

By  the  Jury  Court  aet,  59  Geo.  I  IT.  c,  35,  §  I,  it  is  pro- 
vided, that  "  in  all  processes  raised  in  the  Outir-IJouse  of  the 
tf  Court  of  Session,  by  ordinary  action  of  otherwise,  on  ae- 
**  count  of  injuries  to  the  person,  whether  real  or  verbid,  as 
1(  assault  or  battery,  libel  or  defamation,  or  on  account  of  any 
*l  injury  to  moveables,  or  to  lands  where  the  title  is  not  in 
"  question,  or  on  account  of  breach  of  promise  of  marriage, 
"  seduction  or  adultery,  or  any  action  founded  on  delinquency, 
f*  or  quasi  delinquency  of  any  kind,  where  the  conclusion  shall 
*N  be  for  damages  and  expenses  only  ;  the  Lord  Ordinary  of 
"  the  Outer- House,  before  whom  such  processes  shall  be  en- 
"  rolled,  do  remit,  and  he  is  hereby  authorised  and  required* 
u  after  defences  are  lodged,  to  remit  the  whole  process  and 
u  productions  forthwith  to  the  Jury  Court  in  civil  causes  ; 
*'  which  last  mentioned  court  is  authorised  and  required,  ac- 
"  cording  to  rules  and  regulations  which  the  said  court  and 
"  the  Court  of  Session  arc  hereinafter  empowered  to  make,  to 
"  settle  an  issue  or  issues,  and  to  try  the  same  by  a  jury,  to  be 
"  summoned  and  cmpannelled  under  the  provisions  now  in 
"  force,  or  hereinafter  enacted  for  that  purpose" 

Actions  tbr  damages  are  also  competent  before  the  Commis- 
sary Court,  the  Sheriff  Court,  and  other  inferior  courts.  With 
regard  to  the  jurisdiction  of  the  High  Court  of  Justiciary  in 
such  actions,  it  seems  to  be  settled  that,  if  the  libel  raised  in 
that  court  embrace  both  the  public  and  private  interest,  al- 
though the  prosecution  for  the  public  interest  should  be  disap- 
pointed  by  the  plea  of  res  judicata^  or  by  a  pardon,  yet  the 
process  may  be  proceeded  in  to  the  effect  of  recovering  the  da- 
mages and  expenses  due  to  the  private  party,  But  there  is  no 
instance  of  a  prosecution  in  the  Court  of  Justiciary  with  a 
Z  3 
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conclusion  foT  pecuniary  reparation  merely,  to  the  private  pa£ 
ty,  without  regard  to  the  punishment  of  the  offender  ;  Ilttvit', 
vol.  h\  p.  33  and  S  k 

All  the  parties  concerned  in  committing  a  wrong  are  liable, 
StngtiU  in  si'lidum,  for  the  pt rimiary  reparation  to  the  party 
injured  ;  and,  although  no  criminal  prosecution  for  a  delict  can 
be  instituted  after  the  death  of  the  offender,  yet  the  civil  claim 
for  damages  at  the  instance  of  the  private  party  is  not  affected 
hy  the  delinquent';;  death,  but  may  he  made  effectual  against 
his  representatives  like  an  ordinary  civil  debt ;  and  this,  whether 
the  action  for  reparation  has  been  commenced  before  or  afUr 
his  death  ;  Erftk.  ibid.  §  15 ;  Morrison  against  Cameron,  &c* 
25th  May  180*)}  Fac.  CvIL  and  note  to  the  report  of  that  case* 
See,  on  the  subject  of  this  article,  Stair,  B,  i,  tit,  9^  §3,  et  seq. ; 
Baakfott,  vtflj  L  p.  Jtfl®  \  Ersh  B*  iii.  tit.  1,  §  12,  a  jfy  j 
Mar.  Diet  voce  Reparation.    Damage  and  Interest. 

DAMXCXf  FAT  ALE;  is  a  loss  arising  from  inevitable 
accident,  sueh  as  no  human  prudence  can  prevent :  Such,  fur 
example,  as  the  losses  occasioned  hy  storm*  or  tempests,  light- 
ning, floods,  over-blowing  with  sand,  or,  in  general,  by  any 
Calamity  falling  within  the  legal  description  of  an  act  of  God, 
See  Ad  af  Goth 

DATE  OF  A  DEED.  It  is  the  invariable  practice  to  in- 
sert the  date  of  the  deed  in  the  testing  clause,  either  hy  speci- 
fying the  day  on  which  the  deed  has  been  signed,  or  hy  refer* 
ring  to  the  date  prefixed  to  the  deed,  or  mentioned  in  the 
course  of  it,  But,  although  this  is  now  the  practice,  the  date 
is  not  a  statutory  requisite,  and  the  want  of  it  would  not  of  it- 
self be  fatal  to  the  deed;  at  the  same  time,  if  there  be  circuro- 

i  )  ;  >  :  uspieion  attending  the  omission  of  the  date,  every 
presumption  will  be  admitted  against  the  deed  ;  or,  at  least,  it 
will  be  held  to  be  of  the  date  most  unfavourable  to  its  validity. 
If  the  date  be  fraudulently  falsified  to  serve  a  particular  pur- 
pu-e,  SB  lor  example  to  secure  a  preference  in  a  competition, 
such  a  fraud  will  be  fatal  to  the  deed ;  Bankton,  vol.  ii>  p- 
634 ;  B.  iiv  tit.  2,  §  18 ;  Rom's  Lectures,  vol  i.  p. 
See  also  Testing  Chmse. 
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In  questions  of  reduction  on  bankruptcy  under  the  act  IGJX: 
c.  5,  all  deeds  relating  to  herkablc  rights,  which  require  to  be 
completed  by  iufeftment,  are  reckoned  of  tlje  date  of  the  n .^i*- 
tratiun  of  the  sasinc  full  owing  on  them ;  and  a!!  dispositions, 
assignations,  and  venditions,  which  do  not  requirn  me,  but 
to  the  completion  of  which,  an  transfcrcners  or  *ecuritits>  inti- 
mation or  delivery  is  requisite,  are  held  to  be  of  the  date  ol  the 
intimation,  delivery,  or  other  act  requisite  for  completing  the 
right  under  them  ;  without  prejudice  to  the  validity  of  all  such 
deeds  in  other  respects;  51  Geo.  III.  v.  L>7,  §  1-  and  111 
See  Bankrupt. 

H<i]<  •.!•.. y  •  .'.  •  .-ds  without  witnesses  do  not  prove  their  own 
dates,  where  the  date  is  of  consequence,  as  in  questions  under 
the  law  of  death-bed  or  in  competitions,  but  the  date  may  be 
proved  aliunde  by  adminicles;  (Kt\sl\  It.  iii.  tit.  §  22.)  or 
Jjy  two  unexceptionable  witnesses  ;  ( Bankton,  vol.  i.  p.  338) 
And  in  re  wcraijaria  holograph  writings  will  prove  their 
date,  to  the  effect  at  least  of  throwing  the  onus  prohatuU  on 
ihe  objector;  BdVs  Com.  vol*  i.  p*  £47,  \th  EiUL  See  also 
Holograph  Writings. 

DAY,  The  day  is  either  natural  or  artificial  The  artifi- 
cial day  is  the  time  from  sun-Vise  to  sun-set  The  natural  day 
consists  of  24  hours ;  this  period  is  also  termed  the  astro- 
nomieal  day,  or  the  civil  day-  The  astronomical  day  be- 
gins at  noon  ;  the  civil  day  is  reckoned  by  some  nations  from 
sun-rise,  by  others  from  sun-set,  and  by  others,  from  mid -night. 
By  the  Roman  kali  udar,  the  civil  day  commenced  at  mid-night ; 
and  the  Jkitish  and  most  other  European  naiions  reckon  in 
the  same  maimer.  All  the  days  of  the  week  except  Sunday, 
or  the  fast-days  appointed  bv  government,  are  called  lazvfid 
days  :  and  n o  1  eg; i  1  d i  1  \ ge ne e >  ci t ! i er  a gai us t  persoi i  or  pn  *\ i crty , 
can  be  executed  except  on  a  lawful  Jay.  Hut  criminal  war- 
rants, and  warrants  for  apprehending  u  debtor  as  i«  v>cd'ititti- 
one  fagir,  may  be  both  granted  and  executed  upon  a  Sunday 
or  upon  a  fast-day,  as  well  as  on  a  lawful  day.  lioais  Lai. 
vol.  j.  p,  029;  Betts  Com.  vol.  ii.  p.  546,  Uh  Edit 
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DA^  S  OF  GRACE  of  a  Bii.r, ;  arc  a  prolongation  of  the 
time  of  payment  of  a  bill,  formerly  granted  as  a  mere  indulg- 
ence, but  now  as  a  matter  of  legal  right,  wherever  the  bill  is 
drawn  payable  at  a  certain  distance  of  time  after  date  or  after 
Right.  The  number  of  these  days  differs  in  different  countries;. 
In  Scotland  three  days  of  grace  arc  allowed,  When  the  bill  U 
drawn  payable  at  right,  or  on  demand t  there  are  no  days  of  grace. 
A  bill  may  be  protested  for  non-payment  on  the  day  after  the  no- 
minal day  of  payment ;  but  the  practice  is  to  present  the  bill  tor 
payment  on  the  last  day  of  grace,  or,  if  that  should  fall  upon 
a  Sunday,  on  tin-  S^unhiv  preceding,  and  if  not  then  paid,  to 
protest  it  for  non-payment ;  Ersk.  B«  iii  tit.  2,  §  :33  \  Bdfs 
Com.  vol  I  p.  321.  Wt  edit.    See  BUI  of  Exchange. 

DEACON,  In  royal  burghs  the  deacons  of  the  crafts 
form  a  constituent  part  of  the  town  council,  and  are  under- 
stood to  represent  the  trades,  as  distinguished  from  the  mer- 
chants and  guild  brethren.  The  deacons  of  crafts  are  elected 
by  their  respective  incorporations,  generally,  if  not  universally, 
under  the  controul  of  the  town  council  The  subordinate  in- 
corporations, prior  to  the  election  of  deacons,  make  up  a  list 
of  six  of  their  members,  which  they  present  to  the  council^ 
who  strike  off  three  from  the  number,  and  return  the  remain- 
ing three  names  to  the  incorporation  as  a  tat  or  list  out  of 
which  the  incorporation  must  elect  their  deacon  for  the  ensu- 
ing year.  The  election,  when  made,  is  reported  to  the  conn- 
cj],  and  approved  of;  after  which  the  new  deacon  enters  upon 
the  duties  of  his  of  lice  ;  or,  if  any  dispute  arise  as  to  the  elec- 
tion, the  council  have  power,  in  the  first  instance,  to  hear  and 
determine  it,  their  decision  being  subject  to  review  by  sum- 
mary complaint  to  the  Court  of  Session,  provided  the  com- 
plaint be  presented  within  two  kalendar  months  after  the  an- 
nual election  of  magistrates  and  councillors  ;  Kith  Geo  IL  c< 
11.  Although  the  statute  specifics  summary  complaint  as  the 
form  in  which  redress  U  to  he  sought,  it  would  seem  that  an 
action  of  reduction  is  competent  if  brought  within  the  time 
limited  by  the  statute ;  Wight  on  Elections,  B.  it,  c  I  p 
310. 
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The  deacon  is  prcscs  of  his  own  incorporation,  and  signs 
the  record  of  its  acts.  His  powers  in  council  arc  regulated  by 
the  tffl  of  the  particular  burgh.  In  sonic  burghs,  a  distinc- 
tion is  made  between  ordinary  and  extraordinary  deacons,  the 
former  being  a  certain  number  of  the  deacons,  who  are  chosen 
as  ordinary  deacon*  by  the  town  council.  All  the  deacons  at- 
tend the  ordinary  meetings  of  council ;  but,  in  general,  the 
ordinary  deacons  alone  have  a  voice  in  the  disposal  of  the 
town's  patronage;  but  the  rule  as  to  this  is  not  uniform, 
and  depends  upon  the  sett  of  the  burgh.  Some  of  our  older 
statutes  confer  on  deacons  a  mastership  or  jurisdiction  over 
$he  re^t  of  their  trade,  and  a  power  to  csay  their  work ;  but 
at  present  they  exercise  no  such  power  or  jurisdiction.  Bank- 
ton  >  13.  i.  tit.  1.  §  ^0.  See  also  Wight  on  Elections,  ut  supra, 
and  Supplement  to  Wight,  p.  141. 

DEAD  BODY.  The  oii'ence  of  disinterring  a  dead  body, 
or  crimen  violati  sepulehri,  is  punishable  arbitrarily  by  fine, 
imprisonment,  whipping,  or  transportation,  according  to  the 
circumstances  attending  the  commission  of  the  crime.  This 
offence  is  not  regarded  properly  as  a  theft,  but  as  a  great  inde- 
cency, and  a  crime  of  its  own  nature.  The  stealing  of  a  corpse 
before  interment  seems  to  l>c  punishable  on  the  .-amc  principle, 
In  England,  if  the  shroud  or  other  apparel  be  carried  oh"  with 
the  body,  an  indictment  lies  for  theft ;  but  the  carrying  away 
of  the  body  itself  is  not  held  to  be  theft  either  by  the  English 
or  Scots  law.  Hume,  vol.  i.  p.  84  Tom!ins  Diet,  voce 
Corpse. 

DEAD  FREIGHT.  A  merchant  who  freights  a  whole 
ship  is  liable  to  pay  freight  for  the  goods  transported,  and  a 
compensation  for  any  loss  arising  from  his  failure  to  supply  a 
full  cargo.  The  sum  paid  for  the  unoccupied  space  is  called 
ileadfreigiit ;  it  is  not,  however,  properly  freight,  but,  strictly 
speaking,"  an  unascertained  claim  of  damages  for  the  loss  of 
freight ;  and,  therefore,  the  shipmaster  has  no  lien  over  the 
goods  on  board,  entitling  him  to  retain  them  against  the  con- 
signee, in  security  of  this  claim,  which  must  be  made  effec- 
tual by  a  personal  action  against  the  freighter.    But,  although 
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there  be  no  BUfch  Ucn  by  Implied  contract,  it  may  be  consti- 
tuted by  an  express  stipulation  to  tliat  effect  in  the  charter* 
party.  lit  IF s  Com.  Vol.  j.  p.  18:>,  and  vol  \l  p.  10G5  Mk 
edit. 

DEAD'S  PART  ;  is  that  part  of  a  man's  moveable  sucees- 
won  which  he  is  entitled  t<>  dispose  of  by  testament.  If  u 
man  die,  leaving  neither  widow  nor  children,  his  whole  free 
moveable  estate  (with  the  exception  of"  heirship  moveable--)  is 
called  dca^s  part,  and  he  may,  of  course,  bequeath  the  whole 
of  it.  If  be  leave  a  widow  and  no  children,  the  widow  is  en- 
titled to  one-half  of  the  free  moveables  as  her  Jttx  n  lh  Ut\  jnitl 
the  other  halt"  is  dentin  part.  If  lie  leave  a  child  or  children 
but  no  widow,  the  one- half  of  the  free  moveable  estate  is  deads 
part,  and  the  other  goes  to  the  child  or  children  as  legitivt. 
Where,  again,  he  leaves  both  a  widow  and  a  child  or  children, 
the  widow  has  a  third  as  her  Jus  nikta- ;  the  child  or  children 
a  third  as  fogithn ;  and  the  remaining  third  is  the  dead's  part. 
Hut  this  legal  distribution  of  the  moveable  estate  may  he  af- 
fected by  special  provisions  in  a  contract  of  marriage,  which 
may  increase  or  diminish  tlie  -hare  of  the  moveable  estate  at 
the  father's  disposal  I  y  testament ;  or  the  same  consequence 
may  result  from  renunciations  or  discharges  of  their  legal 
rights  by  the  wife  or  the  children,  On  the  lather  s  death,  ti  e 
jtfs  reiki  w  and  h-gUim  vest  ipxojure  in  the  wile  and  children 
w  ithout  confirmation  ;  but  the  dead's  part,  in  so  far  as  not  de- 
posed of  by  testament,  must  he  vested  in  the  next  of  kin  by 
confirmation.  Erxk.  1>,  iii.  tit.  <)>  §  IS,  d  tuy.  and  {j  30. 
St<ttt\  15.  iii.  tit.  4,  §  521,  and  tit.  8,  §  o\.  BunLtoit^  R  iii. 
tit.  H,  vol,  ii.  p.  and  407-  See  also  Confirmation  of  It  e- 
rator. Jus  llditin:  Leg'tiim.  Goods  In  Coin m union.  Con- 
trad  of  Mrtrriitgr. 

DKAl'1  and  DUMB.  Persons  who  liad  been  deaf  and 
dumb  from  their  birth  were  held  by  the  Homan  law  to  be  in- 
capable of  consent,  and  consequently  unfit  to  enter  into  a  legal 
oh  ligation  or  contract,  Jiut,  by  the  law  of  Scotland,  such 
persons  may  contract  if  they  have  the  use  of  reason,  and  if  it 
appear  that  they  understand  the  nature  of  the  engagement 


they  are  undertaking  and  that  they  have  expressed  tlicir  con- 
pent  by  tin.1  usual  signs.  Tin?  law  provides  tutors  to  such  deal' 
ami  dumb  persons  as  arc  capable,  from  that  infirmity,  of  mana- 
ging or  understanding  their  ow  n  affairs.  Those  tutors  are  ap- 
pointed in  the  same  manner  as  tutors  to  idiccs  or  insane  per- 
son*. Stair,  R  i.  tit.  (5,  };  &j,  and  IS,  i.  tit.  1L>,  g  13*  /fauA'- 
fety  li.  i.  tit.  7,  S         3Wfe.  B.  iii.  tit.  1,  g  U& 

Tliere  is  a  recent  instance  of  a  woman  horn  deaf  and  dumb 
having  been  subjected  to  a  criminal  trial  tor  murder,  proof  be- 
ing offered  that  she  knew  right  from  wrong,  and  that  punish- 
ment la  the  consequence  of  guilt,  and  that  she  was  able  to 
conduct  herself  properly  in  all  the  ordinary  aiiairsnf  lile.  Slit 
pleaded  not  guilty  by  signs  ;  and  the  evidence  on  the  trial 
having  turned  out  favourably  for  her,  she  was  acquitted ; 
UuiHt;  vol.  i.  p.  44,  Xiii'.  It  is  almost  unnecessary  to  ob- 
serve that  it  is  a  valid  objection  to  a  juryman  that  be  is  deaf* 
or  dumb  :  llanu^  vol.  ii.  p.  «J(VL 

DEAN"  OF  t r I "  1  LI)  ;  is  that  magistrate  of  a  royal  burgh 
who  is  bead  of  the  merchant  company*  By  1503,  e.  184s 
power  was  conferred  on  the  dean  of  guild  to  judge  in  mercan- 
tile and  maritime  causes  within  burgh  ;  but  it  is  long  since  he 
ban  exercised  that  branch  of  iii  jurisdiction.  The  proper  du- 
ty of  this  magistrate  now  is  to  take  care  that  buildings  within 
burgh  are  sufficient  ;  that  they  ate  erected  agreeably  to  law  \ 
and  that  they  do  not  encroach  either  on  private  or  puhlic  pro- 
perty. He  may  order  insufficient  buildings  to  be  taken  down. 
Though  the  dean  of  guild  he  a  magistrate  of  a  royal  burgh, 
his  jurisdiction  is  unconnected  with  the  bailie  court.  Iliu 
judgments  are  liable  t&  review  iu  the  Court  of  Session  by  ad- 
vocation, suspension,  m  reduction;  AW/.  Jj.  j.  tit.  4,  §  «4  ; 
Ban  I ttop ,  B.  iv.  tit.  ML 

DEA  N  ( )  V  V  A  CI. "I  ,T  V.  The  corporation  of  advocates 
or  barristers  in  Edinburgh  is  called  the  Faculty  of  Advocates, 
and  the  Dean  of  Faculty  is  one  of  their  number  elected  an- 
nually to  preside  at  their  meetings,  and  to  sign  the  acts  of  the 
Faculty  j  Bunk.  B.  iv.  tit-  iJ,  §  #.  See  also  Faculty  of  Arf\o- 
fates. 
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DEAN  ;  is  an  ecclesiastical  dignitary  in  the  Church  of 
England,  next  in  degree  to  a  bishop,    See  Tomlius  DlcL 

BEANS  OF  THE  CHAPEL  ROYAL.  The  Chapel 
Hoyal  in  Scotland  was  a.  collegiate  church  founded  by  the 
Scottish  Kings  for  their  own  use,  the  superior  of  which  was 
tailed  Dean  of  the  Chapel  Royal.  This  benefit  was,  after 
the  Reformation,  conferred  first  on  the  JJishcp  of  Galloway, 
and  afterward*  annexed  to  the  Sec  of  Dunblane,  Since  the 
abolition  of  episcopacy,  the  revenue*  of  the  benefice  have  been 
in  the  Crown  ;  and  the  King  bestows  them  on  one  or  more 
clergymen  of  the  Church  of  Scotland,  who  are  denominated 
deans  and  chaplains,  and  who  hold  the  appointment  during 
liis  Majesty's  pleasure.  The  patronage  of  the  cbwchefl  *hita 
belonged  to  the  ancient  deanry  is  now  in  the  Crown,  miles* 
it  be  expressly  conveyed  to  his  Majesty's  chaplains  in  their 
gift  of  the  profits  and  emoluments  of  the  deanry  ;  Bank.  B,  ii. 
tit  8,  §  101. 

DEATH-BED,  LAW  OF.  The  law  of  death-bed,  which 
is  peculiar  to  Scotland,  subjects  to  reduction  (commonly  called 
reduction  fa?  capdc  hrfi),  at  the  instance  of  the  heir  in  heri- 
tage, all  voluntary  deeds  granted  to  his  prejudice  by  hie  an- 
cestor, within  sixty  days  preceding  the  ancestor's  death,  if  at 
the  date  of  executing  each  deeds  the  ancestor  was  labouring 
under  his  mortal  disease,  and  did  not  subsequently  go  to  kirk 
or  market  unsupported.  Such  deeds,  granted  m  ledo  as  it  is 
called,  are  contradistinguished  from  deeds  granted  by  a  person  ia 
what  is  termed  liege  poustie  (leg'rf'ima  potentate),  that  is,  where 
the  granter  is  legally  presumed  to  have  been  of  a  sound  3nd  die- 
posing  mind  ;  but  death-bed  deeds  are  effectual  unless  challen- 
ged, and  are  not  null  ope  exceptimiis.  The  law  of  death-bed  U 
part  of  our  ancient  common  law,  and  is  of  uncertain  origin, 
though  probably  it  is  a  remnant  of  the  old  custom  by  which  a 
proprietor,  whatever  might  have  been  the  state  of  bis  health, 
was  disabled  from  conveying  lands  to  the  prejudice  of  his  heir. 
The  following  seem  to  be  the  principal  rules  applicable  to  the 
xubject 


1,  Nature  of  the  tVaeatc.  It  ih  nut  Bufliclent  to  invalidate 
the  deed  that  the  death  has  happened  within  sixty  days  after 
the  date,  if  the  granter  was  then  in  good  health,  although  he 
may  have  afterwards  died  from  accident*  or  subsequently  oc- 
curring disease.  Neither  is  it  sufficient  that,  at  the  date  of 
the  deed,  the  granter  was  ill  of  one  disease,  if,  in  fact,  he  died 
of  another,  provided  the  latter  disease  was  completely  distinct 
from  the  former,  was  not  a  manifest  consequent  of  it,  or  so 
connected  with  it  as  to  have  been  caused,  accelerated,  or  in- 
creased by  it.  If,  however,  the  disease  existing  at  the  date  of 
the  deed  has  been  clearly  the  immediate  or  ultimate  cause  of 
death,  its  character  is  immaterial ;  thus,  it  is  of  no  consequence 
whether  it  have  been  slow  or  acute,  constant  or  recurring,  lo- 
cal or  general  :  and  even  extreme  old  age  alone,  if  attended 
with  appearances  obviously  indicating  the  approach  of  death, 
is  sufficient.  Nor  is  it  necessary  that  the  disease  shall  have 
confined  the  party  to  bed  or  to  the  house,  and  still  less  that  it 
shall  have  affected  his  judgment,  or  incapacitated  him  for  ma- 
naging his  affairs,  the  meaning  of  the  law  being  to  exclude 
such  investigations  by  a  general  presumption  of  incapacity, 

2.  Exception  of  Kirk  or  Market, —  The  law  of  death-bed  it 
inapplicable,  if  it  can  be  proved  that,  after  the  elate  of  the 
deed,  the  granter  appeared  publicly  at  kirk  or  market,  it  be- 
ing absolutely  presumed  that,  if  he  have  dune  *o,  he  was  not 
in  such  a  state  of  weakness  as  fell  within  the  reason  of  the  law. 
And  as,  on  the  one  hand,  this  exception  is  admitted  (although 
Erskine  seems  to  state  a  contrary  doctrine,  B.  hi.  tit.  8,  § 
whatever  may  have  been  the  state  of  health  at  the  time ;  so, 
on  the  other  hand,  the  want  of  this  act  cannot  be  supplied  by 
proof  of  capability  to  execute  the  deed.  It  is  declared,  by  act 
of  sederunt  29th  February  1692,  that,  in  order  to  be  effectual, 
the  act  of  going  to  kirk  or  market  must  be  performed  "  in  the 
44  day  time,  and  when  people  are  gathered  together  in  the 
"  church  or  church  yard  for  any  public  n  m  n  •  <,.,  j]  ,,r  (  .  ..  [,  . 
**  siastic,*1  or  *4  in  the  market-place  for  public  market  C  and 
that  no  instrument  taken  on  the  fact  shall  bear  faith  unless  it 
expressly  set  forth  "  that  it  was  ink  i  n  in  the  audience  and. 
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P  view  of  tlic  people  gathered  together  as  aforesaid.*  This 
public  appearance,  besides,  must  be.  proved  satisfactorily  to 
have  been  such  as  indicated  a  certain  degree  of  bodily  ability; 
for  the  person  must  have  gone  and  returned  unsupported  in 
even  the  skud  :v  t  inn  inter;  the  circumstance  of  his  having 
been  on  horseback,  however,  not  being  regarded  as  support, 
unless  lie  has  been  helped  on  and  off.  If  he  have  continued 
in  the  kirk  or  market  long  enough  to  a  (lord  evidence  of  hit 
having  been  there,  it  is  unnecessary  that  he  shall  have  conti- 
nued any  definite  time,  or  that  he  shall  have  transacted  btufc 
ness  in  tlic  us: i '..  Neither  i.i  it  rcmniTt!  t':at  he  shall  have 
exhibited  the  appearance  of  recovery,  the  net  not  being  legally 
regarded  as  symptomatic  of  recouvalesccnee,  but  as  affording  a» 
insuperable  presumption  of  capability  to  execute  the  deed.  On 
this  point,  the  follow  ing  cases  may  be  consulted  ;  Faichnev,  W 
July  1776',  Mm  App.  Dkath-bkd,  No.  I.;  Maitland,  10'tli 
May  1S15,  Fm  .  O  IL  ;  Rait,  JT/th  November  1&18,  Fat.  « 

;j.  Period  qf  ffciy  dixg** — If  the  granter  survive  for  sixty 
days  after  the  date  of  the  deed,  that  alone,  by  stat.  1G9G,  c.  4, 

shall  be  a  gutiicicnt  exct'pt'on  to  exclude  the  reason  of  dcatli- 
*;  bed.1'  In  computing  this  period,  the  day  of  feigning  the  deed 
is  not  reckoned  ;  but  it  is  sufficient,  on  the  other  hand,  that 
the  granter  has  survived  until  the  running  of  any  part  of  the 
sixtieth  day,  (See  Computation  qf  time.)  If  the  deed  hove 
been  antedated  to  provide  against  the  objection  of  death-bed,  it 
jseems  to  be  subject  to  reduction,  whatever  may  have  been  its 
true  date;  Merry  against  Howie,  6th  February  1801,  Mm 
App.  voce  Writ,  No.  3,  affirmed  in  House  of  Lords.  Holo- 
graph deeds  not  tested  do  not  prove  their  dates  in  questions 
under  the  law  of  death-bed.  ($ee  Holograph  Deeds.)  Some 
authorities  mention  the  cases  of  deeds  granted  by  persons  un- 
der sentence  uf  death,  and  by  persons  who  have  fallen  in  duels 
within  the  fcixiy  days,  as  subject  to  this  law,  but  without  any 
good  reason,  so  fax  BS  regards  the  latter  class  of  deeds ;  and 
with  regard  to  the  former,  they  may  he  reducible,  but  obvious- 
ly not  on  the  head  of  death -bed.  See  Banletott,  li-  Hi.  tit-  '»* 
$33. 


4,  Deal*  affected  Jnj  thh  Law. — Those  are  in  general  all 
deeds  to  the  heirs  prejudice,  and  all  deeds  done  in  consequence 
of  them  ;  such,  for  example,  an  a  sale  hy  trilfctces  under  a  death- 
bed settlement.  There  may  be  classed  as  deeds  subject  to  the 
law,  settlements  and  alienations,  onerous  or  gratuitous,  in  pro- 
perty, or  in  security,  of  subject!  heritable  i&  sua  natnrat  or  by 
destination,  conveyances  for  a  track  of  years  of  the  profits  of 
such  subjects  ;  tacks  of  them  tor  extraordinary  periods,  or  for 
unusually  kro  rents,  or  for  grnssums ;  (but  leases  for  full  rents* 
And  in  the  ordinary  course  of  management*  are  not  reducible, 
although  granted  in  lerto;  Scmple,  1*t  June  "[HIS,  Far.  Call.} 
alienations  of  heirship  moveables,— gratuitous  discharges  or 
renunciations  of  heritable  rights,  or  claims,— gratuitous  bonds 
©r  obligations  to  the  prejudice  of  the  heir,  whether  taken 
payable  by  the  heir  in  heritage,  or  by  heirs  in  general, 
if  the  Lrrarit':  r's  moveable  funds  are  insufficient  to  discharge 
them, — gratuitous  bonds  of  corroboration  of  prior  debts  cre- 
ating an  obligation  on  the  heir,  in  which  he  would  not  have 
been  otherwise  liable, — and  legacies  and  bequests  made  8 
burden  on  him, — voluntary  pro\  i-ums  to  Is  is  prejudice  in  favour 
of  wives  irt  children,  and  generally  all  such  alterations  in  the 
nature  of  the  subject  as  prejudice  the  heir's  interest.  If  the 
effect  of  the  deed  he  injurious  to  the  heir,  it  is  of  no  consequence? 
whether  it  has  been  granted  by  the  deceased,  or  to  hi  so,  in  a  form 
dictated  by  himself,  or  whether  the  subjects  vested  in  the 
deceased,  or  in  a  trustee  for  his  behoof,  and  who  has  acted  m 
obedience  to  his  directions  given  in  lato.  A  death-bed  altera- 
tion  of  a  previous  nomination  of  curators  even  is  reducible ; 
Crawford,  February  1751,  Allk.  p,  15*;  Afar.  p.  mm.  On 
the  other  hand,  it  is  necessary  that  the  deed  be  strictly  of  a 
voluntary  kind,  and  such  as  the  patty  could  not  have  been  com- 
pelled  to  grant,  e.  g\  a  disposition  in  implement  of  missives 
executed  in  liege  pon-stie ;  for,  in  such  a  ease,  the  heir,  even 
had  no  disposition  been  granted  by  the  aucestor,  would  have 
been  bound  as  his  representative  to  implement  any  liege  pou^, 
#?c  obligation  incumbent  on  hint. 


5h  Title  to  Pursue, — "  Tlic  right  of  redaction  er  eaplU  ?«% 
*'  ti  is  introduced  in  favour  of  that  heir  who  was  alioqui  sue, 
*,*  otssurus  ul the  subject  alienated  by  the  death-bed  deed;" 
■/>*/-.  R  iii.  tit.  N,  ^  101);  provided,  of  course,  that  the  heir 
has  done  nothing  to  ratify  or  homologate  the  deed,  which,  if 
may  be  observed,  will  not  be  inferred  from  his  having  previ- 
ously ac  cepted  a  provision  of  other  property  from  his  ancestor, 
as  in  lull.  The  privilege  of  reducing  a  deathbed  deed  may  be 
exercised,  it  rather  appears,  by  an  apparent  heir  ;  and  it  is  not 
limited  to  the  immediate  apparent  heir  at  the  time  of  the 
grantcrs  death,  if  that  heir  die  without  ratifying  or  homologat- 
ing the  death-bed  deed,  and  if  the  deed  be  to  the  prejudice  of 
the  next  heir  also*  That  next  heir's  right,  however,  is  exclud- 
ed by  the  prior  heirs  Vtcgc  pa&stft  ratification  or  homologation, 
if  the  prior  heir  be  legally  capable  to  ratify  or  homologate,  and 
that  even  although  the  deed  should  have  been  to  the  prejudice 
of  the  n  un  iter  heir  only,  and  not  to  that  of  the  heir  homologate 
ujg.  The  privilege  is  also  competent  to  the  creditors  of  the 
heir  possessing  it,  who  may,  according  to  Erskine,  (B.  iii.  tit* 
8,  J}  100),  exercise  it  without  any  previous  adjudication  of  the 
iaculty  to  reduce,  if  the  heir  himself  have  not  homologated  the 
death-bed  deed.  The  privilege  of  reducing  ex  capite  kdi  is 
also  competent  to  the  King  as  itllhnus  hasre^  or  to  his  dona- 
tor ;  Brock,  2d  February  1809,  Fac  CoU.  Wives  and  chil- 
dren, it  is  said,  have  the  privilege  of  setting  aside  death-bed 
settlements  of  moveables,  in  so  far  as  such  deeds  affect  their 
J^gal  provisions  of  jus  r  dicta-  and  leg  Him;  Erxk.  B.  iii.  tit. 
<?,  §  1&  Hut  those  provisions  seem  to  be  protected  hy  other 
principle*,    See  Li'^ihn,  Jus  Rclictce. 

It  is  incumbent  on  the  pursuer  of  a  reduction  ex  eapHe  lecti 
io  shew  that  the  prejudice  to  him  arises  from  the  particular  deed 
sought  to  be  reduced,  and  that  such  prejudice  would  be  remov- 
ed by  the  reduction,  otherwise  he  has  no  interest  to  challenge 
it.  On  this  subject,  it  is  sufficiently  plain  that  no  mere  dis- 
ponce  (not  being  heir  aliaqid  sttcccsmrus )  under  a  deed  exe- 
cuted in  ficgi'  ftoitjt'tr,  has  a  right  to  challenge  a  death-bed 
exercise  of  a  faculty  of  revocation  contained  hi  the  disposition. 
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"Rut  questions  of  more  difficulty  have  occurred  regarding  tho 
effect  of  death-bed  relocations  of  prior  Hsgc  pwtstiv  deeds  to 
the  hcifs  prejudice,  whm  the  deeds  containing  such  revoca- 
tions also  exclude  the  heh\  In  cases  of  this  kind  one  difficul- 
ty is  founded  on  the  doctrine  of  approbate  and  reprobate^  it 
having  been  at  one  time  thought  that  the  heir  could  not  chal- 
lenge the  death-bed  deed  in  bo  far  as  it  was  to  his  prejudice, 
while,  at  the  same  time,  he  took  the  benefit  of  the  revocation 
contained  in  it.  Another  difficulty  arose  from  the  supposed 
want  of  interest  in  the  heir  to  reduce  the  death- bed  deed,  since: 
by  doing  so  he  would  revive  the  prior  liv^'c pouftte  deed  which 
excluded  him*  The  result  of  a  good  deal  of  discussion  on  thU 
subject,  both  in  the  Court  of  Session  and  in  the  House  of  Lords, 
teems  to  be,  that  the  heir  is  entitled  to  take  the  benefit  of  the 
death-bed  deed,  in  so  far  as  it  revokes  prior  deeds,  while  be 
may  reduce  it  in  so  far  as  it  is  to  his  prejudice ;  and  thia  even 
where  it  appears  to  have  !v.  v>.  ".ranter's  meaning,  that  if  the 
death-bed  deed  should  prove  ineffectual  the  litge  poustic  deed 
should  revive  ;  the  principle  apparently  being  that  the  heir  may 
be  benefited,  but  cannot  possibly  be  injured,  by  a  death -bed  ex- 
pression of  his  ancestor's  intentions.  The  decisions  upon  this 
point,  however,  have  not  been  uniform,  and,  as  yet,  the  law  can 
scarcely  be  regarded  as  conclusively  settled.  The  following 
cases  may  be  consulted  ;  M'ICcan,  IG'th  January  1710,  A/or. 
p.  3S77. — RowttDj  2&d  November  1775,  Mor.  p.  11,371. — 
Finlav\  i?flth  July  1779,  Mor.  p.  3188. — Crawford  against 
Coutts,  17th  November  1705,  and  fid  February  1801,  Mot\\\ 
14,95N. — And  App.  Ds  at  it- bed,  No.  3. — Signet  Case^  p. 
£07,  reversed  in  the  House  of  Lords,  14th  March  lS0u\ — - 
Lockhart  Muir,  8th  February  1812,  Fac.  ColL — Batley,  2d 
February  1815,  FtiC*  Call. — Duke  of  Roxburghe,  13th  Decem- 
ber 1816,  Fav.  Coll— Moir,  2d  March  1830,  Five.  CoU. 

With  regard  to  the  various  devices  by  which  it  has  been  at- 
tempted to  elude  the  law  of  death-bed,  as  for  example,  by  re- 
served powers  to  dispone  eimm  in  artkulo  worth* — by  trust 
deeds,  with  directions  to  the  trustees  given  in  lecio, — by  dis- 
sensations  with  the  law  in  Crown  charters,  and  similar  expe- 
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dients./W/ mlcm  fcgiftucrc,  it  may  be  observed  in  general  that 
all  such  devices  hate  proved  unavailing,  This  salutary  provL 
sioii  of  the  law  cannot  be  evaded  cither  directly  or  per  amba- 
ges;  tor  it  hiv-  been  ju-'dy  held  that  one  might  as  well  think 
tif  reserving  a  power  to  dis]>onc  after  lie  shall  have  become  mm 
cow  pun  matfi-ft  a  at:  mpt  to  secure  to  himself,  during  a  mortal 
d&gftae,  a  capacity  which  the  law  holds  one  in  that  extremity 
Hot  to  possess.  Sec  Ftmnl 'unhuU,  vol  i.  p.  479,  vol  ii,p.  iJs>4, 
and  Afor.  p.  3254— Stair,  B-  iii.  tit.  4,  §  SJ).--Z>ir/rfa»  and 
Steuttrl  rove  Reduction  ex  vaptiv  heti,  and  i'Vf/%  to  «tor; 
and  Davitlvon.  1 7th  November  1687,  Jfbrvp.  Some- 
times the  heir  himsclfhas  been  prevailed  upon  to  approve  of  a 
deed  already  executed  by  his  ancestor,  or  prospectively  to  re- 
nounce his  right  of  reduction  of  any  deed  to  he  made  by  the 
ancestor  even  hi  Icio.  In  Midi  cases  the  ode  seems  to  be  that, 
although  the  hob  may  be  barred  pertimaUemcpttonefromchtl; 
tehging  a  particular  deed  which  he  has  seen  and  approved  ot'T 
yet  hd  antecedent  genera!  renunciation  of  his  right  to  reduce 
r.i  Edpite  lecti  will  deprive  him  of  that  privilege;  Ersk:  H.  iil 
tit.  8,  $  9$  The  title  to  pursue  a  reduction  esB  tttpiie  Icrti  is 
lost  bv  the  currency  of  the  negative  prescription.  See,  on  the 
subject  of  this  article.  Stnir,  B*  iii.  tit.  4,  j}  27,  ei  $eq.  and  U. 
iv.  tit.  Mfc  {j  fit  wrp—Bcnklon,  i).  iii.  tit.  4,  §  8B,  ft  % 
—£rsk.  B.  iii.  tit.  8,  §  95,  ff 

DEBATING  SOC  1  OTIES.  Debating  societies  or  ciulw 
whose  ostensible  object  was  the  reform  of  pretended  political 
abuses,  but  who  in  reality  aimed  at  the  subversion  of  the  exist- 
ing form  of  Government,  had  become  so  numerous  in  this  coun- 
try about  the  time  of  the  French  revolution,  and  threatened 
consequences  so  alarming,  that  it  became  necessary*  to  strength- 
en the  common,  and  the  older  statutory  law,  by  several  en- 
actments for  the  suppression  of  those  associations.  By  Sfi 
Geo.  Ill-  c.  7,  37  Geo.  f II:  &  1157,  39  Geo.  III.  *  79, 
and  Ceo.  HI.  c.  ID!-,  the  members  of  clubs  or  societies  in 
which  unlawful  oaths  are  administered,  or  seditious  engage 
merits  entered  into,  are  punishable  with  transportation.  The 
stat.  i39  Geo.  III.  c.  7%  contains  the  regulations  under  which 
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a  lawful  sodety  may  be  formed ;  and  persons  entering  into  the 
combinations  prohibited  by  that  act  may  be  proceeded  against 
cither  summarily  before  one  justice  of  the  peace,  or  by  indict- 
ment before  the  Court  of  Justiciary,  and  punished  by  fine  or 
imprisonment.    See  Sedition, 

DEBENTURE,  an  instrument  of  the  nature  of  a  bond  or 
bill  to  charge  Government,  &c  "  There  are  custom  house  dc* 
"  bentures  the  forging  of  which  is  felony  ;w  Tomlins  Diet 

DEBITOR  NON  PRJESUMITUR  DON  ARE.  A 
debtor  is  not  presumed  to  make  a  gift  to  his  creditor  while  Ills 
debt  remains  unextinguished.  Thus,  where  a  debtor  gives  mo* 
ney  or  goods,  or  grants  a  bond  or  an  assignation  to  bis  creditor, 
without  assigning  any  special  reason  for  doing  so,  the  legal  pre- 
sumption is,  that  he  has  done  so  in  payment  or  extinction  of 
his  debt.  This,  however,  is  merely  a  prvesumptio  juris  which 
will  yield  to  contrary  proof,  or  to  stronger  presumptions  the 
other  way*  Where,  for  example,  the  obligation  expresses  a  spew 
eial  cause  of  granting,  as  where  a  bond  bears  to  be  for  borrow- 
ed money,  without  mentioning  the  former  debt,  it  will  not  be 
presumed  to  have  hern  granted  in  extinction  of  that  debt,  but 
will  constitute  a  new  and  separate  obligation  against  the  borrow- 
er. In  like  manner,  bonds  of  provision  by  a  father  to  a  child 
are,  from  the  presumption  of  paternal  affection,  presumed  to  be 
granted  not  in  satisfaction  of  former  bonds,  but  as  an  addition, 
to  the  child's  patrimony.  Even  this  presumption,  however,  may 
be  overcome  by  circumstances  proving  the  father's  intention  to 
include  the  tirst  bond  in  the  last.  Thus,  a  settlement  on  a 
daughter  in  a  contract  of  marriage  is  held  to  be  granted  in  full 
of  all  former  provisions  in  favour  of  the  daughter,  although 
it  sh onl d  not  bear  to  be  in  satisfaction^  Sic.  j  4i  because  provi- 
"  sinus  granted  by  fathers  in  marriage  contracts  are  generally 
*;  intended  to  comprehend  the  whole  estate  that  is  to  be  ex- 
*;  pected  by  the  husband  from  the  wife  or  her  father  in  name 
"  of  tocher  r  Etsk\  Hi.  tit*  3,  §  0*1  Hut  such  provision* 
will  not  be  presumed  to  be  in  extinction  of  any  undetermined 
general  claim ,  such  as  legitim,  or  a  clause  oi  conquest,  which 
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is  merely  in  hop*;  Dows,  21th  June  1631,  Mar.  p.  11,478; 
Gibson,  4th  February  17£fi,  Mor.  p.  11,481,  voce  Pre&ump- 
tion.    See  also  Bniikton,  B.  i.  tit.  9,  §  20, 

DEB  IT  CM  FUNDI,  is  a  real  debt  or  Ikn  over  laud, 
which  attaches  to  the  land  itself  into  whose  hands  soever  it  may 
come,  Such  a  burden  is  constituted  eilher  ex  lege  or  by  pac- 
tion. Thus,  feu  duties  and  arreart  of  feu  duties  due  to  the 
auperior,  and  the  relief  and  non-entry  duties  before  declarator, 
arc  by  law  real  debts,  or  dchltu  fundi,  which  the  superior  is  en- 
titled to  make  effectual,  not  only  by  a  personal  action  against 
the  VJWlj  but  by  an  action  nf  poinding  of  the  ground.  In  the 
same  way,  an  annualrcnter,  or  a  Creditor  by  heritable  bond,  or 
under  a  reserved  burden,  whose  right  is  feudally  constituted, 
is,  by  paction,  a  real  creditor  ;  and  such  debts  also  are  termed 
dihha  fundi)  and  may,  in  like  manner,  be  made  effectual  by 
poin  ili  ng  of  tl  i  e  ground,  5  ee  Poind  i  fig  of  the  O  round.  All  debi- 
ta  fundi,  so  long  as  they  remain  undischarged,  are  effectual  *- 
gainst  the  land,  preferably  to  the  rights  of'the  proprietor,  and  all 
deriving  right  from  him.  In  competition  amongst  themselves, 
the  superior  fur  bis  feu- duties  and  casualties  is  ranked  in  the 
first  place,  his  right  being  founded  on  the  original  grant  to  the 
vassal ;  and  conventional  debita  fundi  are  preferable  according 
to  the  date*  of  the  registration  of  the  infeftments  by  which  they 
are  made  real.  See  Burdens.  Rents,  tithes,  the  land-tax,  the 
expense  of  repairing  churehes,  manses,  &c.  and  similar  burdens, 
although  all  claims  connected  with  land,  are  not  debita  fu^U; 
Barton,  B.  ii.  tit,  5,  §  18,  et  seq. ;  Ersh  B.  iv.  tit.  1,  §  11 ; 
Belts  Com,  vol.  i.  p.  503,  4/A  edit. ;  Ross *  Lect.  vol.  ii.  p. 
et  *cq. 

DEBTS  SMALL*  See  Small  Debt  Court, 
DECEIT,  any  subtle  trick  or  artifice,  including  all  kindt 
of  craft  or  collusion,  used  to  defraud  another,  called  in  the  Ro- 
man law  dolus  mains.  Deeds  or  obligations  obtained  by  de- 
ceit are  reducible  on  the  head  of  fraud,  at  the  instance  of  the 
party  imposed  upon,  but  not  at  the  instance  of  the  deceiver; 
for,  in  such  a  case,  the  maxim  «  Deccpth  non  decipiftdibut 
"jura  subveniunt?  is  applicable.   Bankton,  B.  i,  tit.  10,  § 
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m,  ami  K  h  tit,  7,  §  80;  WHk  B-  Itt-  tit,  1,  §16-  Sec  al-t> 
Fraud.  Ciri'wnvenLlo**  Collusion, 

DECIMJE  RECTORLE;  parsonage  tithes,  i.  ^  tHe 
tithes  formerly  payable  to  the  parsons  t>f  parishes,  and  which, 
are  due  from  all  species  of  grain  produced  by  culture-  See 

DKCIM3:  GARB  ALES;  tcind  sheaves,  1  €.  the  tenth 
ahenf  of  the  cut  corn  which  the  rector  of  the  parish  had  a  right 
to  draw  or  load  off  from  the  ground.    See  Teinds. 

DECIMM  VICARIM ;  vicarage  tithes,  I  ?.  the  tithes 
formerly  payable  to  the  vicars  of  parishes,  which  are  due  only 
according  to  use  and  wont  from  such  articles  as  wool,  grass, 
flax,  hemp,  fish,  eggs,  See.    See  Teinds, 

VECIMjE  IKCLUSM ;  teinds  which  have  never  been 
separated  from  the  stock,  and  which  arc  not  demandable  by  the 
titular  or  minister.    See  Trinda. 

DECIM&  DERENTVR  PAROCHO.  The  meaning 
of  this  maxim  is,  that  teinds  belong  to  the  minister  of  the 
parish  where  the  subject  from  which  they  arise  was  produced, 
and  that,  consequently,  lie  cannot  be  deprived  of  them  by  any 
species  of  alienation,  which  is  to  have  a  permanent  effeet  to  hia 
prejudice. 

DECISIONS.  The  decision  of  a  court  is  the  judgment 
pronounced  in  a  cause  depending  before  it ;  but,  in  Scotland* 
the  term  Di'dtums  is  applied  particularly  to  the  printed  re- 
ports of  cases  decided  in  the  Court  of  Session.  It  has  been 
said,  that  a  uniform  tract  of  decisions  of  that  Court  is  to  be 
held  as  law  ;  M^Kenzwa  In.it.  13.  i.  tit,  1,  §  10.  But  even 
M4KcUKie  admits  that  the  Judges  are  not  absolutely  bound  to 
receive  the  judgments  of  their  predecessors  as  law ;  and  all 
that  can  safely  be  said  seems  to  be,  that,  although  those  deci- 
sions are  not  to  be  held  as  equal  in  authority  to  our  customary 
or  unwritten  law,  yet  they  serve  to  explain  the  law,  and  to 
ascertain  ancient  usages ;  and  a  scries  of  them,  uniform  upon  the 
same  point,  is  held  to  have  the  force  of  law,  more  especially 
where  the  practice  or  the  conveyancing  of  the  country  has  been 
regulated  by  such  precedents.    In  such  cases^  two  or  more 
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Jemn  and  consecutive  decisions  of  the  Court  of  Session,  not  al- 
tered by  the  House  of  Lords,  appear  to  be  held  as  absolutely 
fixing  the  law.  "Where,  again,  there  is  not  the  same  unifor- 
mity in  the  course  of  decisions,  or  where  the  precedent  has  fix- 
ed no  rule  on  which  the  country  has  acted,  a  greater  latitude 
will  be  taken,  agreeably  to  the  maxim  non  e&empUi  sed  legibtts 
judkandum  ;  BankUm,  B+  i.  tit.  1,  §  74;  Enk.  B,  i.  tit.  lt 
§  47,  It  appears  that  in  England  the  decisions  of  courts 
of  law  arc  of  greater  authority  ;  that  they  are  the  evidence  of 
what  is  common  law  ;  and  that,  in  ord<r  to  give  permanence  and 
consistency  to  the  Jaw,  it  is  an  established  rule  to  abide  hy  pre- 
cedents, un'ess  the  formtr  determination  be  evidently  contrary 
to  reason  ;  Black  stone  s  Introd.  §  -J,  vol.  i.  p.  09,  et  sen. 

DK  TLA  RATI  UN,  In  criminal  proceedings,  the  account 
which  a  prisoner,  who  has  been  apprehended  on  suspicion  of 
having  committed  a  crime,  gives  of  himself  on  his  examination, 
is  taken  down  in  writing,  and  called  a  declaration.  It  is  the 
duty  of  the  magistrate  to  take  the  declaration  immediately  on 
the  prisoner  being  brought  liefore  him ;  but,  before  doing  so, 
he  must  ascertain  that  the  prisoner  is  in  a  lit  state  of  mind  to 
undergo  an  examination  ;  that  he  is  not  intoxicated  nor  disor- 
dered in  his  intellect,  nor  under  the  influence  of  promises  or 
threats.  The  magistrate  ought  then  distinctly  to  inform  him, 
not  only  that  it  is  optional  for  him  to  make  a  declaration  or  not 
as  he  pleases,  but  also  that  what  he  says  may  be  afterwards 
used  against  him  on  his  trial  After  those  preliminaries,  with- 
out attending  to  which  the  declaration  will  be  of  no  value,  the 
examination  may  be  proceeded  with.  The  declaration  must 
be  taken  down  at  large  in  writing,  as  given  by  the  prisoner.  It 
ought  to  contain  the  name,  designation,  and  age  of  the  declar- 
ant ;  and  the  parish  and  county  in  which  the  crime  is  said  to 
have  been  committed  slum  Id  be  distinctly  and  carefully  speci- 
fied. The  declaration  itself  should  be  written  on  a  sheet  or 
sheets  of  paper  distinct  from  the  rest  of  the  precognition  ;  and, 
after  it  is  written  out,  it  must  be  read  over  to  the  declarant, 
who,  along  with  the  magistrate,  must  sign  every  page  of  it; 
or,  if  the  declarant  caunvt  or  will  not  write,  the  magistrate 
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liigns  tlic  declaration  in  his  stead.  All  this  ought  to  take 
place  in  the  presence  of  two  or  more  creditable  witnesses  who 
have  heard  and  seen  the  whole  examination,  and  who  must 
sign  as  witnesses,  not  to  the  subscriptions  merely  of  the  pri- 
i»ner  and  the  magi  bt  rate,  hut  in  order  that,  if  necessary  on 
the  trial,  they  may  he  able  to  authenticate  the  declaration,  and 
bear  testimony  to  what  passed  on  the  occasion.  A  format 
testing  clause  with  the  writers  name  is  not  required. 

It  frequently  happens  in  the  course  of  a  precognition  that 
more  than  one  declaration  is  emitted  by  the  prisoner.  This  is 
quite  competent;  and  such  declarations  may  be  taken  even  a£ 
ter  commitment  for  trial,  but  not  after  the  libel  has  been  served. 
Care,  however,  should  be  taken  that  all  the  prisoners  previous 
declarations  arc  read  over  to  him  before  another  is  taken ;  and 
the  previous  declarations  ought  to  be  referred  to  in  the  last 
declaration-  All  the  declarations  must  be  preserved.  The 
dechiration  will  not  be  allowed  to  be  produced  on  the  trial  if 
the  magistrate  have  delegated  the  taking  of  it  to  the  clerk  or 
to  any  one  else  not  a  magistrate  ■,  I  hum,  voL  ii.  p.  7*8,  and 
SIS,  et  &eq.  and  App.  to  vol.  ii.  No*  IX. 

With  regard  to  the  use  to  be  made  of  the  declaration  on  the 
trial,  it  is  now  settled  that,  although  a  confession  made  by  the 
prisoner,  out  of  the  presence  of  the  jury,  is  not  of  itself  a  suffi- 
cient ground  of  conviction,  yet  it  does  not  follow  that  a  solemn 
and  deliberate  acknowledgement  of  guilt,  proved  to  have  been 
made  before  a  magistrate,  fa  to  have  no  effect  when  taken  iu 
connexion  with  the  other  evidence  adduced;  and,  accordingly, 
the  pannel's  declaration  is  now  invaiiably  received  as  an  articl* 
of  evidence  on  his  trial,  although,  of  course,  it  can  have  no 
effect  as  evidence  against  any  other  person  whom  the  declarant 
may  have  named  as  participating  in  his  guilt;  lluin€t  vol  ii. 
p.  315,  et  seq.    See  Criminal  Prosecution. 

DECLARATION,  DYING.  The  law  of  Scotland  pro- 
perly rejects  hearsay  evidence,  i.  c.  the  testimony  of  a  wit^ 
ness  to  that  which  he  has  heard  from  another,  Hut  to  this 
general  rule  there  is  an  exception  in  the  ease  of  criminal  trials, 
in  which  witnesses  may  be  examined  to  prove  die  dying  dccla- 
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ration  of  the  injured  party.  Thus,  in  cases  of  murder,  the 
dying  declaration  of  the  sufferer  as  to  the  circumstances  of  the 
Mortal  injur)-,  is  always  admitted  as  evidence  on  the  trial  of 
the  person  charged  with  the  murder,  provided  the  declaration 
has  been  deliberately  emitted  while  the  deceased  was  in  the 
possession  of  his  faculties,  and  that  it  is  proved  by  creditable 
witnesses.  W  here  the  declaration  has  not  been  committed  to 
Writing,  its  import  may  be  proved  by  parole  evidence ;  but 
tnueh  wore  weight  will  be  given  to  it  where  it  has  been  written 
down  at  the  time  it  was  made,  in  the  presence  of  those  »ho 
heard  it,  and  who  can  swear  to  the  circiun stances  under  which 
it  was  emitted.  In  committing  such  declarations  to  writing,  it 
is  not  necessary  to  observe  the  same  formalities  which  are  re- 
quired in  the  authentication  of  the  declaration  of  a  prisoner. 
On  the  contrary,  it  is  enough  that  the  dying  declaration  be 
proved  to  have  been  freely  given  and  fairly  talc  en  down  in  the 
presence  of  the  witnesses,  and  that  the  witnesses  can  identity 
the  writing  produced  on  the  trial  as  that  which  was  drawn  up 
6n  the  occasion.  Evidence  of  this  land  may*  of  course,  be  ad- 
duced for  as  well  as  agtthut  the  accused ;  and  there  are  seve- 
ral instances  on  record  in  which  the  dying  declarations  of  per- 
sons who  have  met  their  death  by  accident,  have  been  success- 
fully used  to  exculpate  from  a  charge  of  murder  ;  Hume,  vol. 
ii*  p,  391,  ct  $eq< 

DECLARATION,  JUDICIAL.  In  civil  causes,  bnth 
in  the  Court  of  Session  and  in  the  inferior  courts,  it  some- 
times happens  that,  where  the  statements  of  the  parties  in 
point  of  faet  arc  at  variance,  the  judge  ordains  one  or  other  cf 
them  to  be  judicially  examined  as  to  the  particular  facts  on 
which  the  case  rest?.  This  form  of  proceeding  is  not  confined 
to  any  particular  cln?s  of  eases,  but  may  be  resorted  to  whom- 
ever the  circumstances  are  such,  in  the  opinion  of  the  judge, 
as  to  render  that  mode  of  investigation  expedient*  Of  course, 
any  declaration  made  in  this  way  can  never  be  regarded  as  any 
thing  more  than  the  deliberate  declaration  of  the  party  making 
it*  It  is  not  given  upon  oath  ;  nor  is  it  exclusive  of  other 
proof ;  and  it  h  in  the  power  of  the  opposite  party  to  rebut  tlifr 
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statement  of  the  declarant,  if  lie  can,  by  lc^^l  evidence.  These 
judicial  examinations  are,  in  the  ordinary  case,  taken  down  in 
writing  by  the  clerk  of  court  its  commissioner,  the  judge  not 
being  present*  In  practice,  the  interrogatories  are  usually  put 
by  the  counsel  or  agent  tor  the  adverse  party. 

DECLARATION.  In  English  judicial  procccdingF,  the 
declaration  is  a  legal  specification,  on  record,  of  the  cause  of 
action  by  a  plaintiff'  against  a  defendant  i  Toml'iffs  UiiL 

D£CLARATOB  ;  a  declaratory  action.  This  is  a  form 
of  action  by  which  some  right  of  property  or  of  servitude,  or 
game  inferior  right  or  interest,  is  sought  to  be  judicially  de* 
dared.  Such  are  declarators  of  property,  where  the  property 
of  one  person  is  illegally  in  the  i>osseesion  of  another*— of 
trust  and  denuding,  where  a  trustee  holds  property  by  titles  cx 
facie  absolute,  and  illegally  refuses  to  divest  himself  in  favour 
of  the  real  proprietor  (see  Tru&t)^ — of  contravention  under 
an  irritancy  in  an  entail — of  irritancy  ob  mm  xoiittum  cano- 
ntfm,— -of  non-entry,*— of  tinsel  of  superiority, — of  servitude, 
—of*  expiry  of  the  legal, — *jf  marriage,— of  bastardy,  and 
many  others*  Declarators  of  property  of  heritable  subjects 
by  persons  itt  pctitorio  are  now  but  seldom  brought,  an  action 
of  reduction  im probation  being  in  that  case  a  more  elfrctual 
method  of  attaining  the  object.  Jhit  it  frequently  happens 
that  a  person  in  possession,  who  is  doubtful  of  his  right,  has 
it  ascertained  by  a  declaratory  action  :  and  it  is  of  importance  to 
observe,  that  such  an  action  may  be  brought  although  there  be 
no  one  disputing  the  right,  and  even  although  no  immediate  inter- 
est to  challenge  it  has  emerged.  Under  the  class  of  declaratory 
actions  may  be  comprehended  such  rescissory  actions  as  Biercly 
conclude  that  the  deed  or  right  libelled  may  be  declared  null, 
without  any  conclusion  against  the  defender  himself  Decrees 
upon  actions  properly  declaratory  confer  no  new  right}  but 
only  declare  that  a  right  exttlB  in  the  pursuer  \  and,  conse- 
<mently,  such  decrees  have  a  retrospective  operation  to  tlie 
period  at  which  the  right  commenced ;  J£nk.  Ii.  iv,  tit.  1,  § 
m  i  Stair,  B.  fv.  tit,  %  §  47;  Bankton,  11  iv.  tit.  24,  §  fil. 
It  would  seem  tfrat  declaratory  actions,  aitkcugh  they  ibrm  * 
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great  and  valuable  class  of  actions  in  the  law  of  Scotland,  are 
unknown  in  the  Knglish  practice;  BelVs  Com.  voL  i.  p.  (347. 

DlXLIN ATI  RE,  is  the  term  applied  to  the  privilege 
which  a  party  has  in  certain  circumstances  to  decline  judicially 
the  jurisdiction  of  the  judge  before  whom  he  is  cited.  A  judge 
may  be  declined,  lsit  On  account  of  incompetency  to  decide 
the  particular  action  brought  before  him.  Thus,  a  Sheriff  may 
be  declined  in  an  action  of  declarator  of  property  in  heritage, 
such  an  action  being  competent  only  in  the  Court  of  Session. 
Qrffi/y  A  judge  may  be  declined  where  the  party  is  exempted 
by  special  privilege  from  his  jurisdiction.  Thus,  members  of 
the  College  of  Justice  may  decline  the  jurisdiction  of  all  courts 
inferior  to  the  Court  of  Session,  with  the  exception  of  the  small 
debt  court,  in  favour  of  which  an  express  exception  is  intro- 
duced by  $Q  and  40  Geo,  1 1 1.  C.  46,  §  19.  It  may  be  observed, 
however,  that  there  is  a  distinction  between  the  former  and  the 
latter  ground  of  declinature.  In  the  former  case,  where  the 
jodge  io  incompetent  to  decide,  his  proc  I  u:v  r-u'l  1  'n-;  r 
the  partv  appears  and  pleads  the  declinature  or  not ;  whereas, 
if  the  declinature  be  founded  on  a  special  personal  privilege, 
the  privilege  must  lie  pleaded  before  it  can  operate.  Thus,  a 
decree  of  an  inferior  court  pronounced  in  absence  against  a 
member  of  the  College  of  Justice  will  be  effectual,  tlie  de- 
clinature not  having  been  pleaded  ;  Erak,  B.  i.  tit,  2,  §  £i 

A  judge  may  alio  be  declined  rutiouti  suspect!  judkU.  Ut} 
Where  he  bears  capital  enmity  to  one  of  the  parties,  such 
enmity  being  qualified  and  proved  by  facts  and  circumstances 
importing  it ;  BavkUm,  \\\  tit.  2,  §  37-  &k  Where  either  the 
judge  or  his  near  kinsman  has  an  interest  in  the  cause.  But,  al- 
though a  judge  who  is  a  partner  in  a  private  trading  company  may 
be  declined  in  a  question  where  the  interest  of  that  company  is 
concerned,  yet,  where  the  company  is  a  public  one  constituted 
either  by  patent  or  by  act  of  Parliament,  it  is  no  ground  of 
declinature  that  the  judge  is  a  proprietor,  director,  or  share- 
holder. See  Act  of  Sederunt,  1st  February  1820,  and  Blair, 
£Gth  February  1814,  Foe.  Coll  A  pp.  vol.  for  181 M5,  In 
pertain  cases,  indeed,  even  where  the  interest  of  the  judge,  wa* 
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wore  of  a  private  nature,  the  Court  repelled  the  declinatures, 
on  the  special  ground  that,  if  they  were  sustained,  there  would 
not  be  a  quorum  of  the  judges  left  to  decide  the  cause.  See 
Acts  of  Sederunt  S!2d  July  1774,  and  2<M  January  1789; 
Printed  Acts,  p,  644  3 dy  The  relationship  of  the  judge  to 
one  or  both  of  the  parties  is  a  ground  of  declinature,  By  the 
law  of  Scotland,  no  judges  supreme  or  interior,  can  judge 
in  the  cause  of  his  father,  brother,  or  son,  whether  by  eon- 
sanguinity  or  affinity  ;  nor  in  the  cause  of  his  uncle  or 
nephew  by  consanguinity;  1594,  c  %l%  and  1081,  c,  13- 
Some  authorities  hold  that  this  ground  of  declinature  is  re- 
moved where  the  judge  stands  in  the  same  degree  of  relation* 
ship  to  both  parties  (Stair,  B.  iv.  tit.  3%  jj  H);  but  the 
statutes  make  no  such  exception;  and  were  a  case  of  that 
kind  to  OCCur,  no  doubt  the  statutes  would  be  taken  as  the 
rule.  See  Krsk,  IJt  i.  tit,  %  §  26  ;  and  Banlton,  13.  iv.  tit.  2# 
§  88.  It  is  no  ground  of  declinature  that  the  defender  s  wife 
is  the  sister  of  the  judge's  wife,  the  relation  there  being  only 
affbiitas  qfftnilaiis  i  Binny,  December  1(>87,  Mor*  p.  3+20; 
Goldie,  16tb  February  181(j,  Fac.  Coll  and  Act  of  Sederunt 
IGtla  February  1816.  Hut,  in  a  late  case  of  competition  of 
brieves  as  to  the  succession  of  an  entailed  estate,  a  declinature  of 
one  of  the  judges  was  sustained  by  the  Second  Division  of  the 
Court,  on  the  ground  that  the  second  son  of  one  of  the  clai- 
mants had  married  the  judge's  daughter  ;  Sir  M.  Shaw  Stewart, 
80th  May  1820,  Foe.  CotL  In  this  case,  however,  which  was 
laid  before  the  First  Division  for  their  opinion,  eight  of  the 
iiftecn  judges  thought  there  was  no  ground  of  declinature.  It 
seems  to  be  quite  understood,  that,  where  there  is  ground  for  & 
declinature  of  this  kind,  it  cannot  be  waived  by  consent  of  par- 
ti C3>    Sec  Sir  M.  Show  St€warf^  aw,  ut  supra. — Note. 

A  judge,  it  is  said,  may  be  declined  si  Jhvet  cvrmmifem 
causam,  that  is,  if  the  judge  have  a  cause  of  his  own  to  be 
decided  by  the  same  rule  which  is  applicable  to  the  case 
brought  before  him  ;  Baukton,  &  iv.  tit,  2,  §  37.  With  re, 
gard  to  the  declinature  of  a  deputy,  in  a  cause  where  the  prin- 
cipal judge  is  a  party  concerned,  the  rule  appears  to  be  that 
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the  deputy  may  be  declined  as  suspected,  where  the  principal 
is  a  party  ;  1555,  c.  S9  ;  except  in  certain  cases,  in  which  the 
deputy  is  authorised  to  judge  by  special  statute  ;  1579,  c.  84* 
See  on  the  subject  of  this  article,  Stair,  B,  iv,  39,  §  14,  ft  xeq, ; 
JSankton,  B.  iv.  tit,  2,  §  37,  U  ;  Ersk.  B.  i.  tit,  2,  §  S4, 
tij  sc(j,  ;  Mor.  Diet,  voce  Declinature. 

DECREE.  A  decree,  or  decreet,  is  the  final  judgment  or 
sentence  of  a  court,  whereby  the  question  at  issue  between  tfic 
parties  is  decided.  Decrees  are  said  to  be  either  cartdemnetor 
or  abadvUar ;  the  former  term  being  applied  where  the  de- 
cision is  in  favour  of  the  pursuer,  the  latter  where  it  is  in 
favour  of  the  defender.  The  deerre  of  course  partakes  of  both 
characters  when  the  defender  is  absolved  in  part  and  con- 
demnttl  in  part ;  Hankion,  U.  rv.  tit.  ;ifi,  §  3. 

Decrees  of  the  Court  of  Session  are  pronounced  either  by  a 
LoTd  Ordinary  or  by  one  or  other  of  the  Divisions  of  the 
Court ;  and  a  decree  pronounced  by  a  Lord  Ordinary ,  if  allowed 
to  become  final,  is  as  effectual  as  one  pronounced  by  either 
of  the  Divisions;  Erxl:  B.  iv*  tit  3,  §  5.  See  alao  Cmrt  of 
Session. 

Decrees  are  either  in  absence,  or  mforo  rvtttra&ctmio,  a* 
they  are  termed.  A  decree  in  absence  is  a  decree  pronounced 
against  a  defender  who  has  not  appeared,  or  pleaded  on  the 
merits  of  the  cause.  Such  a  decree  may  be  opened  up,  or,  if 
the  decree  lias  been  extracted,  the  defender  or  his  represents 
trvc  has  the  remedy  of  suspension  or  reduction,  at  any  time 
within  the  period  of  the  leug  prescription  of  forty  years;  un- 
less the  party  entitled  to  reduce  or  suspend,  or  the  person 
through  whom  he  derives  right,  has  deprived  himself  «f  hi* 
ri^rht  of  challenge  by  homologation,  or  is  otherwise  barred  from 
insisting  in  the  action. 

A  decree  inforo  lontrttdirforw  or  -contentiono,  is  a  decree  in 
a  cause  which  has  been  litigated  by  both  parties.  Decrees  t« 
foro  of  the  Court  of  Session  operate  as  res  judicata,  and  can- 
not he  submitted  to  review,  reversed,  or  altered,  unless  by  ap- 
peal to  the  House  of  Lords  (see  Appeal),  except  on  the  ground, 
1st,  That  the  decree  is  ultra  j>rtita;  or,        That  it  is  dis- 
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conform  to  its  warrants ;  or,  3f%,  That  it  M  founded  on  an 
trror  cakuU;  or,  ±t/dt/t  That  the  party  against  whom  the 
decree  is  obtained  has,  after  its  date,  recovered  evidence  suffi- 
cient to  overturn  it,  of  which  he  knew  not  before ;  Stair  t  B, 
iv.  tit,  I,  J}  44,  50j  r/  *tvy. ;  Ettfc.  iv.  tit.  3,  §3.  See  also  Com- 
pctent  and  Omitted* 

Questions  have  sometimes  arisen  as  to  what  sort  of  arqwar- 
sncc  for  the  defender  in  an  action  will  be  sufficient  to  render 
the  decree  pronounced  a  decree  in  jbroi  and  it  seems  to  be 
settled,  IW,  That  the  mere  act  of"  taking  out  a  summons  to  see 
for  the  defender,  and  returning  it  without  a  defence,  is  not  suf- 
ficient. That  putting  in  a  dilatory  defence  is  not  suffi- 
cient ;  Stair,  B.  iv,  tit.  40,  §  12  \  Et  *k\  U.  iv.  tit.  1,  §  G9t 
and  Ibid,  tit,  %  $j  (i.  3f%,  It  is  not  even  sufficient  that  am 
interlocutor  refusing  a  short  representation  tor  the  defender 
has  been  allowed  to  become  final,  if  the  cause  has  never  been 
argued  on  its  merits;  Young  10th  February  I80tf,  Mor. 
voce  Process,  p.  152,178.  See  also  f  Mil  OWft  Ijfljjtyll,  Res  Judi- 
cata. 

Decrees  of  inferior  court,  whether  injltro  or  not,  have  m 
Utile  the  character  of  res  judhtthv  that  a  coni|>etoi)t  defence, 
although  omitted  through  negligence  in  the  inferior  court, 
may  be  the  ground,  in  the  Court  of  Session,  of  reverting  the 
inferior  court  decree ;  because,  it  is  said,  a  copia  pcritumm. 
is  not  presumed  to  be  had  in  inferior  courts,  and  parties  are 
not  to  suffer  from  employing  ignorant  procurators  in  a  court 
where  perhaps  no  better  are  to  be  had  :  B.  iv.  tit.  3,  § 

7;  Stair,  B.  iv.  tit.  1,  §  50. 

In  the  Court  of  Session*  and  also  in  inferior  courts,  after 
any  judgment  has  been  pronounced  < prior  to  the  judgment 
which,  according  to  the  forms  of  proceeding  in  the  particular 
court,  must  be  the  final  one),  a  certain  time  is  generally  nl, 
towed  fbr  submitting  the  judgment  to  the  review  cither  of  the 
judge  by  whom  it  was  pronounced,  or,  if  it  he  the  judgment 
of  a  Lord  Ordinary  in  the  Court  of  Session,  to  the  re  view  of 
the  Division  of  the  Court  to  which  he  belongs  ;  and,  if  such  judg- 
ment be  not  submitted  to  review  within,  the  time  allowed,  it  be- 
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comes  the  final  judgment  in  the  cause.  In  the  Court  of  Session, 
the  time  allowed  for  this  purpose  is  twenty  natural  days ;  and, 
if  the  judgment  be  not  represented  against,  or  reclaimed  against 
within  that  period  or  (if  the  twenty  days  expire  in  the  vaea, 
lion)  against  the  first  box-day  in  the  vacation,  the  judgment 
becomes  a  final  judgment  of  the  Court  of  Session,  subject  to  no 
review  except  that  of' the  House  of  Lords.  Where,  through  hi- 
advertence,  the  reclaiming  days  against  the  interlocutor  of  a  Lord 
Ordinary  have  been  allowed  to  expire,  it  is  competent,  with  the 
Lord  Ordinary^  leave,  to  s  ubmit  the  interlocutor  to  the  review 
of  the  Division  of  the  Court  to  which  he  belongs,  on  payment  of 
the  expenses  previously  incurred  in  the  process  by  the  other 
party;  48  Geo.  III.  c.  151,  §  16;  Thorn,  24th  May  1811, 
Woe.  Coll.    See  also  Process, 

When  it  becomes  necessary  to  enforce  implement  of  a  de- 
cree, the  proper  and  only  regular  warrant  under  which  legal 
execution  can  be  obtained,  is  an  extract  of  the  decree  authenti- 
cated according  to  the  forms  of  the  particular  court  in  which 
the  decree  has  been  pronounced-  The  extracts  of  the  decrees 
of  the  Court  of  Session,  untd  lately,  contained  a  minute  detail 
of  all  the  steps  in  the  process  from  tirst  to  last,  with  the  plead- 
ings and  various  interlocutors  engrossed  verbatim;  and  al- 
though this  cumbrous  and  expensive  practice  was  strongly  re- 
probated by  Lord  Stair  (B.  iv.  tit.  40,  §  Sft),  it  was  not  until 
the  50th  Geo.  III.  c.  112,  that  those  long  extracts  were  abo- 
lished, and  certain  abridged  forms  of  extracts  substituted,  in 
which  the  object  and  conclusions  of  the  action  are  shortly  nar- 
rated, followed  by  the  decree  ordaining  execution  to  follow  in 
terms  of  the  judgment  of  the  Court,  Tlto.se  extracts  were  for- 
merly authenticated  by  the  subscription  of  one  of  the  principal 
clerks  of  Session;  but  now,  by  1  and  9.  Geo*  IV*  c.  38,  §  17, 
extracts  of  decrees  are  authenticated  by  the  signature  of  the 
extractor  by  whom  they  are  prepared.  See  Diligence*  Exc~ 
eution.    Signet  Letters. 

DECREE  of  REGISTRATION1,  is  a  decree  fatione 
juris  of  the  Court  of  Session,  or  of  any  other  competent  court, 
interposed  without  the  actual  intervention  of  a  judge,  in  virwi 
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«f  the  party's  consent  to  decree  going  out  against  him  in  terms 
of  his  obligation.  This  consent  is  expressed  in  the  clause  of 
registration  usually  inserted  in  all  formal  deeds  importing  ait 
obligation.  By  this  expedient,  the  expense  and  delay  of  an 
aetion  for  constituting  the  obligation  is  avoided,  and  summary 
execution  obtained  at  once.  Such  decrees  of  course  have  not 
the  effect  of  decrees  in  faro,  and  they  may,  therefore,  be  brought 
under  review  of  the  Court  of  Session  by  suspension.  It  is  up- 
on the  principle  of  the  decree  of  registration  that  the  benefit  of 
summary  execution  lias  been  extended  in  Scotland  to  bills  of 
exchange  and  promissory  notes  ;  1681,  c.  £0,  1  f 596,  c+  %\  12 
Geo,  IIL  e.  72  ;  Erxk.  R  M  tit.  5,  §  5*,  tt  xcq< ;  and  R  iii, 
tit.  £,  §  &5.  Sec  this  subject  more  fully  explained  under  the 
article  Registration* 

DECKEE  ARBITRAL.    See  Arbitration. 

DKCUEE  CQGNITIONIS  CAUSA,  Sec  Cogn'tlioni* 
Caum.  Ad/ud'aation. 

DECREE  DATIVE,  is  the  technical  name  given  to  the, 
decree  of  the  commissaries,  conferring  on  an  executor  (not  be- 
ing an  executor  nominate)  the  office  of  executor  Sec  Execu* 
tor.    Confirmation  of  Executor. 

DECREE  of  MODIFICATION,  isadcereeof  the  Teind 
Court  modifying  a  stipend  to  the  clergyman,  but  not  allocating 
it  upon  the  different  heritors.    See  Tehids. 

DECREE  of  LOCALITY,  ia  a  decree  of  the  Teind 
Court,  allocating  the  modified  stipend  on  the  different  heritors 
in  the  proportions  in  which  they  arc  to  pay  it.    Sec  Teinds. 

DECREE  or  VALUATION,  of  teinds,  is  a  decree  of  the 
Teind  Court,  determining  the  extent  and  value  of  an  heritor's 
teinds.  Eor  the  rules  according  to  which  this  is  done,  see 
Teinds, 

DECREET  CONFORM,     Decreets  conform  were 
trees  of  the  Court  of  Session  formerly  in  use  to  be  issued  when 
diligence  under  the  signet  was  required  on  the  decrees  or  pre- 
cepts of  inferior  courts.    The  King's  signet  in  Scotland  bun- 
der the  controul  of  the  Court  of  Session,  and  all  diligences,  at 
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they  arc  termed,  that  is,  letters  under  the  signet  authorising 
execution  cither  against  person  or  property,  must  proceed  on  a 
warrant  from  the  Court  of  Session,  interposed  either  in  the 
■hape  of  a  decree  of  that  Court,  or  of  a  deliverance  on  a  bill, 
t.  c.  a  petition  to  the  Court  praying  for  the  letters.  Sheriffs, 
and  other  inferior  judges  (the  magistrates  of  Royal  Burghs,  and 
justices  of  the  peace  under  the  small  debt  Act,  excepted)  have 
no  power  to  gTant  execution  against  the  person  of  the  debtor; 
they  can  only  authorise  poinding  and  arrestment  within  their  own 
jurisdictions.  Hut  the  Court  of  Session  has  always  been  in  the 
practice  of  interposing  its  authority  in  aid  of  the  decrees  of  in- 
terior judges ;  and  this  was  formerly  done  upon  a  second  sum- 
mons against  the  debtor  citing  him  to  appear  in  the  Court  of 
Session,  and  show  cause  why  that  Court  should  not  authorise 
all  legal  execution  to  follow  on  the  inferior  court  decree.  The 
decree  issued  by  the  Court  of  Session,  in  aid  of  the  inferior 
court  decree,  was  called  a  decree  confirm,  i.  e.  a  decree  in  the 
precise  terms  of  the  former  decree,  with  the  additional  sanction 
of  the  Court  of  Session,  which  warranted  all  execution  compe- 
tent upon  a  decree  of  the  Supreme  Court.  This  practice  yield- 
ed long  ago  to  the  present  shorter  course  of  bills  present- 
ed to  the  Court  of  Session  through  the  Hill-Chamber,  which 
pass  of  course,  and  the  deliverance  on  which  authorises  execu- 
tion under  the  signet,  on  the  same  principle  with  the  ancient 
decrees  conform  ;  Hosts  Led.  vol.  i.  p.  2i>7  and  270.  See 
also  Rills  of  Signet  Letters.  HiU-Chumher.  Diligence.  Ad 
of  Warding.    SmoU  Debt  Court. 

It  was  also  the  practice  formerly  for  the  minister  of  a  parish, 
whose  predecc.scr  had  got  a  decree  of  locality  for  payment  of 
his  stipend,  to  obtain  a  decree  conform  from  the  Court,  in  or- 
der to  authorise  execution  at  his  own  instance  on  the  decree 
in  favour  of  his  predecessor.  Hut,  by  the  act  of  Sederunt,  22d 
June  10*87.  this  practice  is  abolished ;  and  it  is  provided,  that 
the  succeeding  minister,  upon  presenting  a  bill  at  the  Bill- 
Chamber  in  the  ordinary  way,  and  producing  his  presentation, 
collation,  and  institution,  with  the  decree  of  locality  obtained 
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by  his  predecessor,  may  have  a  warrant  for  tetters  of  horning 
agaiust  tli use  liable  to  pay  the  stipend.  See  Ministers  Horn* 
pig.    Tel  wit, 

BECRETUM  et  DEC  RET  ALU.  The  body  of  the- 
canon  law  consists, t first,  of  the  decrelum,  which  is  a  collection 
of  the  opinions  of  the  fathers,  popes,  and  church  councils,  made 
by  a  Benedictine  monk*  towards  the  close  of  the  twelfth  cen- 
tury, in  imitation  of  the  Woman  Pandects.  And,  secondly^ 
of  the  dec-ret  idia,  which  were  collected  1>y  Pope  Gregory  IX. 
nearly  a  century  afterwards,  from  the  decretal  rescripts  or  epis- 
tles of  the  popes  ;  as  Justinian  s  Code  was  from  the  imperial  eon* 
stitutions ;  to  which  decretals,  new  collections  were  made  by 
(ueceeding  popes;  Ersk.  B.  i.  tit.  1,  §  £8. 

DEEDS.  In  law  language,  a  dccxl  is  a  formal  written  in- 
strument executed  and  authenticated  according  to  certain  tech- 
nical forms,  setting  forth  the  terms  of  an  agreement,  contract, 
or  obligation,  whether  in  relation  to  persons  or  things,  and  com- 
prehending every  description  of  formal  writing  required  for  the 
voluntary  constitution,  transmission,  or  discharge  of  rights  or  ob* 
ligations  inter  vivos  or  mortis  causa,  relating  either  to  heritable 
or  moveable  property,  with  all  the  modifications,  qualifications, 
and  combinations  of  which  such  documents  arc  susceptible,  in 
order  to  fit  them  for  the  various  and  complicated  transactions 
to  which  they  may  be  applied.  The  particular  deeds  known  in 
the  law  of  Scotland  will  be  more  appropriately  treated  of  under 
their  respective  heads  ;  but  there  are  certain  essentials  common 
to  all  deeds,  which  it  may  be  proper  shortly  to  advert  to  here. 
Thus,  1st ,  Every  deed  requires  a  party  ot  parties  capable  of 
contracting  obligation,  and  subject  to  no  legal  disqualification, 
either  actual  or  presumed.  See  Consent  Idiot  PuptL  Mi- 
nor. Marriage,  Death-bed.  Bankrupt.  Conjunct  and  Con- 
fident. Fraud,  Force  and  Fear.  2d,  It  is  essential  to  a  died, 
whatever  be  its  nature,  that  it  contains  a  definite  and  di-trnct 
obligation  or  agreement,  capable  of  explication  either  judicially 
or  otherwise  ;  that  the  subject  matter  of  the  deed  be  legally  in 
the  possession,  or  at  the  disposal  of  the  party  who  contracts  in 
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regard  to  it ;  and  that  neither  party  be  bound  to  do  an  aci 
which  is  fraudulent,  or  contra  bono,?  mores,  or  otherwise  ineon- 
si  a  ten  t  w  i  th  es  t  ahl  i  s  h  ed  1  a  w  .  S  ee  f  7  a  m  1 1  VwU  u  m .  Every 
deed  must  be  legally  Jiuilientic-ited  a*  ihe  deed  of  the  party  or 
parties  who  become  bound  by  it.  The  rules  prescribed  for  the 
authentication  of  deeds  are  partly  statutory  and  partly  consue- 
tudinary, and  in  practice  those  rules  have  been  found  admira- 
bly well  adapted  to  the  object  in  view.  See  Testing  Chiu&c, 
With  regard  to  delivery  considered  a*  essential  to  the  validity 
of  deeds, — see  Ddh  ch/* 

In  Scotland,  we  have  not  the  technical  distinction  recognised 
in  the  Jaw  of  England  between  deeds poU  and  deeds  by  indenture^ 
the  former  being  unilateral  deeds,  or  deeds  by  one  party,  whose 
consent  or  act  alone  is  sufficient,  as  is  the  case  in  our  disposition  to 
a  purchaser,  or  in  bonds  for  borrowed  money,  See. ;  the  latter  being 
deeds  in  which  two  or  more  parties  become  bound  to  each  other 
as  in  the  contract  of  lease  or  of  copartnership.  Neither  is  it 
necessary  b  Scotland  that  in  every  case  a  deed  should  be 
granted  for  a  valuable  consideration,  [f  there  be  no  fraud,  or 
illegal  preference  on  bankruptcy,  or  if  the  maker  of  the  deed  be 
not  otherwise  incapacitated  from  granting  it,  the  circumstance  of 
its  being  gratuitous  will  have  no  effect  on  its  validity.  See 
GratuitouH  Deal    Conjunct  and  Confident.    Apparent  Heir. 

Kxccpt  in  deeds  relating  to  heritage,  or  by  which  an  oblige 
tion  is  constituted,  we  have  not  in  our  deeds  any  settled  and 
precise  clauses  of  form.  Wherever  words  are  used  sufficiently 
explicit  to  bind  the  party,  and  to  confer  a  right  known  and 
acknowledged  in  law,  the  deed  will  constitute  a  valid  obligation 
effectual  until  reduced  on  legal  grounds ;  the  burden  of  re- 
ducing an  cjrjhcte  regular  deed  being  laid  on  the  party  who 
calk  it  in  question.  And  in  general  it  may  be  observed,  that 
all  our  deeds  are  appropriate  and  simple  in  their  structure  and 
phraseology,  and  comparatively  free  of  the  technicalities  and 
redundancies  which  are  remarkable  in  the  conveyancing  of 
other  countries.  The  clause  of  registration,  w  hich  is  introduced 
in  all  furmal  deeds  importing  obligation,  is  a  valuable  expedient, 
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peculiar  to  the  law  of  Scotland,  for  giving  summary  execution, 
without  the  expense  or  delay  of  a  regular  action.  Sec  Regis* 
tratUm.    Decree  of' Registration. 

The  deeds  of  greatest  nicety  in  our  practice,  and  the  eon* 
mructiou  of  which  have  most  frequently  required  the  interven- 
tion of  courts  of  law,  are  deeds  containing  destinations  of 
heritable  property,  particularly  contracts  of  marriage,  family 
settlements,  and  deeds  of  entail  Hut  even  as  to  those  the 
legal  rules  of  interpretation  arc  not  complicated  nor,  in  the  ordi- 
nary case,  difficult  of  application,  although  the  haste  or  n*gli- 
gence  with  which  deeds  of  this  kind  arc  sometimes  prepared, 
combined  with  the  difficulties  in  separable  from  every  attempt 
to  regulate  prospectively  the  various  conflicting  interests  which 
may  emerge  in  the  course  of  a  destination,  or  which  a  marriage 
contract  or  family  settlement  may  create,  naturally  give  rise  to 
questions  which  can  be  solved  only  by  judicial  interposition. 

■  Holograph  deeds,  that  is,  where  the  whole  deed  is  in  th$ 
hand-writing  of  the  granter,  are  exempted  from  the  rules  with 
regard  to  the  authentication  of  ordinary  deeds.  Thus,  holograph 
deeds  do  not  require  to  be  executed  before  witnesses,  although 
without  witnesses  they  do  not  prove  their  own  dates.  See  Ho- 
lograph Deed.  So  also  bills  of  exchange  and  other  documents 
or  writings  in  re  merratoria  are,  by  the  usage  of  trade  (which, 
from  favour  to  commerce,  has  to  this  extent  become  part  of  our 
common  law),  exempted  from  the  statutory  regulations  as  Uj 
authentication.  See  Bills  of  Exchanger  Mercantile  ])ocu+ 
ments.  And  even  deeds  possessing  none  of  those  privileges, 
and  defective  in  the  legal  solemnities,  or  otherwise  informal, 
may  acquire  all  the  efficacy  of  regular  deeds  by  a  rei  intervene 
ttts,  or  by  homologation  on  the  part  of  the  person  entitled  to 
call  them  in  question.    See  Homologation.    Rei  mtervetittts. 

DEER*  The  hunting  or  killing  of  deer  seems  to  be  infer 
regalia,  except  as  to  those  who  have  the  deer  within  proper  in* 
closures.  But,  although  one  is  not  entitled  to  kill  deer  found 
trespassing  upon  his  property,  he  may  drive  them  ofT;  Stair* 
1J.  ft.  tit.  3,  §  68  j  ErsJc.  B>  iL  tit.  6,  §  14.  The  offence  of 
breaking  into  a  deer  park,  t? 3 1 ether  belonging  to  the        or  to 
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It  private  partv,  and  shooting  ox  stealing  deer,  is  punishable  as 
theft ;  and  the  punishment  of  death  may  be-  inflicted  in  case  of 
repeated  guilt.  The  shooting  of  stray  deer,  without  the  own- 
ers consent,  seems  to  be  punishable  by  tine,  but  not  as  theft. 
The  statutes  relating  to  offences  of  this  description  are,  1503, 
c  69  i  15JJ5,  c.  13  ;  1579,  c  84  ;  1587,  50  s  and  1607,  C5  S, 
Sec  also  Huntt\  vol.  i.  p.  #0* 

})E  FACTO ;  signifies  a  thing  actually  done;  that  is,  done 
indeed.  It  also  signifies  in  Jhct.  A  king  de  facto,  as  con- 
trasted with  a  king  dc  jure,  is  a  king  in  the  actual  possession 
of  the  Crown,  which  of  right  belongs  to  the  other. 

DEFAMATION;  is  the  uttering  of  reports  injurious  to 
the  good  name  and  reputation  of  an  individual,  whether  they 
affect  his  life,  liberty,  estate,  character,  trade,  or  profession  \  ot 
arc  sdefa  as  are  intended  merely  to  render  him  ridiculous  or 
contemptible.  This  offence  may  be  the  ground  either  of  a 
criminal  prosecution  or  of  a  civil  action  for  reparation,  or  of  a 
combination  of  both.  As  a  crime,  it  is  cognisable  by  the  Court 
of  Justiciary  and  also  by  the  Commissary  Court ;  and  in  cither 
of  those  Courts  the  libel  may  conclude  not  only  for  punish- 
ment  ad  vindhtam  publicum,  but  also  for  damages  to  the  pri- 
vate party.  In  the  Court  of  Session,  or  in  any  other  civil 
court,  the  conclusion  is  usually  for  reparation  or  damages  to 
the  private  party  only. 

Prosecutions  for  verbal  injuries  occur  but  rarely  in  the  Court 
of  Justiciary  ;  and  wore  a  prosecution  of  this  kind  brought  in 
that  Court  at  the  instance  of  a  private  party  with  the  requisite 
Concourse,  on  account  of  defamation  directed  against  him  in  hi* 
private  capacity,  it  is  probahlc  that  the  Court,  in  virtue  of  a 
power  which  they  possess,  would  remit  the  case  to  the  Com* 
missaries  or  some  other  inferior  judges.  The  verbal  injuries 
which  seem  to  he  properly  cognisable  before  the  Supreme  Cri- 
minal Court  are,  1st,  Defamation  of  magistrates  or  judges, 
such  as  charging  them  with  neglect  of  duty,  corruption,  par- 
tial] tv,  or  oppression.  &/,  Defamation  in  the  shape  of  false 
and  malicious  prosecutions  for  crimes,  or  defamatory  and  calum- 
nious informations  of  crime,  such  as  falsely  and  maltciousl)' 
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charging  one  with  a  crime  of  which  he  Lb  not  guilty.  £oadfa 
The  Court  of  Justiciary  will  take  cognisance  of  the  oncuce 
where  the  defamatory  words  arc  uttered  in  presence  of  the  in- 
jured party,  and  accompanied  with  circumstances  of  outrage  or 
violence  likely  to  be  productive  of  tarther  mischief;  Hume, 
vol.  i.  p.  fl&fj,  et  &cq. 

The  punishment  for  this  offence  is  arbitrary,  and  generally 
consists  of  fine  or  imprisonment  according  to  the  condition  of 
the  parties  and  the  circumstances  of  the  case  ;  and,  in  the  Com- 
missary Court,  it  is  usual  to  conclude  for  a  palinode.  The 
animus  injuriandi,  which  is  the  essence  of  this  crime,  must  ne- 
cessarily be  matter  of  inference,  and  will,  in  the  ordinary  ease* 
be  presumed  from  the  injurious  words  themselves ;  although 
that  is  st  presumption  which  may  be  weakened  or  elided  by 
special  circumstances  indicating  the  absence  of  anv  deliberate 
intention  to  injure.  Hut,  although  the  ohender  may  he  thus 
freed  of  the  criminal  charge,  it  does  not  necessarily  follow  that 
he  is  discharged  of  his  obligation  to  repair  the  injury  done  to 
the  private  party  ;  for,  if  what  is  said  be  injurious,  mere  petu* 
lance  or  indiscretion  in  uttering  it,  without  positive  malice* 
may  be  the  ground  for  awarding  damages  ;  Hume)  ibid,  ; 
Er*k.  U.  iv.  tit.  4,  §  80. 

The  question  of  greatest  difficulty  in  prosecutions  or  action* 
on  account  of  defamation,  relates  to  the  defender's  right  to  prove, 
in  bar  of  the  action,  the  vcritax  conzricii,  or  truth  of  the  offen- 
sive words  which  he  has  uttered.  In  England,  a  clear  distinc- 
tion in  this  rcpect  is  established.  It  is  settled  there,  that,  if 
the  party  defamed  resort  to  a  civil  process  tor  damages,  the  de- 
fendant may  prove  what  he  has  said  to  be  true,  and,  if  he  sue* 
ceed  in  doing  so,  the  action  falls ;  for,  although  damage  may 
have  been  suffered,  the  law  of  Knglands  hold  it  to  be  a  da?n~ 
num  absque  hijurki^  for  which  no  reparation  can  be  given.  If, 
on  the  other  hand,  the  defamer  be  proceeded  against  by  a  cri- 
minal prosecution,  it  is  enough  that  what  he  has  said  is  crimi- 
nal in  its  nature,  and  calculated  to  create  animosities,  and  to 
disturb  the  public  peace :  He,  therefore,  is  not  entitled 
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prove  its  truth;  Iilacktione,  B.  iv.  c,  11,  p*  ISO,  and  B.  iii,  c- 
8,  p.  But  in  Scotland  this  distinction  has  not  been  re- 

cognised. The  principle  of  our  law  rather  appears  to  be,  that 
one  man  is  not  entitled  to  injure  another  by  wantonly  circulat- 
ing reports,  whether  true  or  false,  with  which  he  has  no  con- 
cern. The  following  seem  to  be  the  rules  of  the  law  of  Scot- 
land with  regard  to  the  justification  of  verbal  injuries >  1. 
That  the  trrifa-v  comicii^  or  even  a  probable  ground  of  suspi. 
cion,  is  a  justification,  and  may  be  pleaded  as  a  defence  in  bar 
of  the  action,  wherever  the  injury  lias  been  done  by  the  de- 
fender in  the  discharge  of  a  public  duty,  or  in  a  ftona  fide  en- 
deavour to  detect  malversation  or  crime ;  Baiikton,  B.  i,  tit 
10,  §31;  AYa*.  &  iv.  tit-  4,  §80;  Thomson,  lGth  May 
1810,  Fac.  Coll.  Where  the  words  said  to  lie  injurioui 
arc  uttered  by  a  party  in  a  process,  and  appear  to  have  some 
foundation  in  fact,  an  intention  to  defame  will  not  be  presum- 
ed ;  for  statements  made  in  a  court  of  law,  however  injurious 
tbey  may  be  to  another,  if  they  be  true,  and  pertinent  to  the 
cause,  and  not  imputable  to  malice  against  the  party  who  i& 
the  object  of  them,  found  no  action  for  defamation ;  Ertk. 
ibid. ;  Fortcath,  18th  November  1819,  Fac,  Coll. ;  Davidson, 
12th  May  1821,  Shaw**  Caws.  But,  3%,  one  having  neither 
title  nor  interest  to  circulate  defamatory  reports  to  the  pre- 
judice of  another,  will  not  be  allowed  to  excuse  himself  by 
pleading  the  Veritas  vonvicii  in  bar  of  an  action  for  reparation ; 
although  it  rather  appears  that  a  proof  of  the  Veritas  will  ba 
allowed  in  mitigation  of  the  damages.  The  decisions  on  thii 
point,  however,  necessarily  depend  so  much  on  the  circum- 
stances of  the  particular  case  to  which  they  apply,  that  it  ii 
difficult  to  deduce  any  fixed  rule  from  them.  The  preponderance 
of  authority  seems  to  be  in  favour  of  allowing  a  proof  of  the 
verttas  ccmvkii ;  but  the  opinions  of  the  Judges  have  been 
tnuch  divided.  The  following  eases,  some  of  which  arc  very 
fully  reported,  may  be  consulted, — Chalmers,  83d  February 
1785,  Mor.  p.  13,959,  voce  Reparation  ;  Peat,  6th  March 
1793,  ibkl  p.  15,9  tl  ;  JI 'Donald,  2d  June  1813,  Fac.  Coll.; 
Pyce,  9tU  July  1S1(>>  Fac.  Coll 
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By  the  Jury  Court  act,  59  Geo.  III.  c,  35,  §  1,  it  is  pro- 
vided, «  That  in  all  processes  raised  in  the  Outer-House  of 
M  the  Court  of  Session,  by  ordinary  action  or  otherwise,  on  ac- 
"  count  of  in  juries  to  the  person,  whether  real  or  verbal,  as 
"assault  or  battery,  libel,  or'  defionatioji,  &c  the  Lord  Or- 
i:  dinary  of  the  Outcr-I louse,  before  whom  such  processes  shall 
"  be  enrolled,  do  remit,  and  he  is  hereby  authorised  and  re~ 
**  quired,  after  defences  arc  lodged,  to  remit  the  whole  process 
"  and  productions  forthwith  to  the  Jury  Court  in  civil  causes ; 
w  winch  last  mentioned  Court  is  authorised  and  required,  ac- 
"  cording  to  rules  and  regulations  which  the  said  Court  and 
N  the  Court  of  Session  are  hereinafter  empowered  to  make,  to 
**  settle  an  issue  or  issues,  and  to  try  the  some  by  a  jury  to  be 
M  summnncd  and  impannellcd  under  the  provisions  now  In 
*'  force,  or  herein  after  enacted  for  that  purpose. w  See  Injuries. 
Libel.    SeatnUdum  Magnatum*  Lca&ingmtiking. 

DEFAULT  ;  is  an  English  law  term,  commonly  taken  for 
non-appearance  in  Court  at  a  day  assigned  ;  though  It  extends 
to  any  omission  of  that  which  we  ought  to  do.  If  a  plaintiff 
makes  default  in  appearance  in  a  trial  at  law,  he  will  be  non- 
suited ;  and  where  a  defendant  makes  default^  judgment  will 
be  had  against  him  by  default ;  Toml'tns  DkL  h.  t„ 

DEFENCES.  The  term  defence*  is  a  general  name  givcH 
to  the  pleas  offered  for  the  defender,  in  order  to  elide  or  ex* 
elude  the  action,  and  comprehending  all  exceptions,  objections, 
or  allegations  of  whatever  kind,  which  may  be  stated  against 
the  conclusions  of  the  libel.  Those  pleas  are  generally  all 
stated  in  the  first  paper  which  is  put  into  process  on  the  part  of 
the  defender ;  and  in  the  judicial  procedure  of  the  Court  of 
Session  that  paper  is  called  the  Defences* 

Defences  are  either  dilatory  or ■■peremptory.  Dilatory  defences 
arc  those  which  have  the  effect  of  absolving  the  defender  with* 
out  cutting  off  the  pursuers  right  to  bring  a  new  action:  such 
are  all  objections  to  the  competency  of  the  action  as  laid,  or 
to  the  title  of  the  pursuer,  or  to  the  formality  of  the  execution 
•f  the  Bummonsj  &c.  Peremptory  defences,  on  the  other  hand* 
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arc  positive  allegations  which  enter  into  the  merits  of  the  cause 
itself,  and  have  the  effect  either  of  taking  away  the  ground  of 
action,  or  of  extinguishing  its  effects.  Sfftn  are  the  exception!? 
of  pavment, — of  compensation, — of  homologation  or  rei  inter* 
QtMtifi!) — of  res  judicata li*  alibi  pendent, — of  prescript 
tiom— of  fraud,  forcr,  or  fear.  These  and  all  similar  defences, 
if  established,  not  only  absolve  the  defender  from  the  action  as 
laid,  but  totally  extinguish  the  pursuer's  right  of  action  on 
that  chum,  Tt  may  he  observed,  however,  that  the  exception 
of  fraud,  or  force  and  fear,  is  not  relevant  against  all  actions; 
for,  if  the  pursuers  title  be  a  right  to  land,  or  other  heritable 
right,  which  is  alleged  to  have  teen  fraudulently  obtained,  it 
is  not  competent  to  plead  fraud  by  way  of  exception,  but  hy 
reduction,  unless  where  the  deed  is  ex  fade  incomplete.  Sec 
Stair,  ft  iv,  tit.  40,  §  31. 

Correctly  speaking,  no  defence  ought  to  get  the  name  of  an 
exception  which  does  not  expressly,  or  by  implication,  admit 
the  relevancy  of  the  libel,  and  the  justice  of  the  conclusion,  if 
it  were  not  elided  by  the  exception  pleaded.  All  other  pleas, 
such  as  incompetency,  irrelevancy,*  want  of  title,  and  the  like, 
ou<:ht  properly  to  be  called  (iticgat\ons>  objection*)  or  answers ; 
but,  in  the  judicial  proceedings  in  our  courts,  this  is  a  distinc- 
tion not  much  attended  to  ;  although,  with  a  view  to  accuracy 
and  precision  in  pleading,  it  seems  deserving  of  attention.  See 
ffitir,  ».  iv.  tit.  40,  §  15  ;  Ersic.  B.  iv.  tit.  1,  §  68. 

Dilatory  defences  must  he  offered  in  limine  of  the  cause; 
for,  by  making  peremptory  defences,  the  defender  is  held  to 
liavc  passed  from  dilatory  ones.  And  the  mere  statement  of  * 
dilatory  defence  will  not  render  the  decree  pronounced  a  de- 
cree in  faro  i  Ersk.  B.  iv.  tit- 1,  §  69 ;  and  ibhl  tit.  3,  §  6-  See 
Decree,  Stair  classes  declinatures  among  dilatory  defences ;  but 
it  is  observed  by  Erskine,  that  a  declinature  is  not  a  defence  at 
all ;  but,  on  the  contrary,  an  express  refusal  to  state  defences; 
Stair,  B-  iv.  tit,  39,  §  14 ;  Ersk.  B,  iv.  tit.  1,  §  67.  Hence, 
vhen  a  declinature  is  meant  to  be  insisted  in,  it  seems  proper  ta 
state  it  ante  omnia,  and  to  have  it  disposed  of  before  offering 
defences  either  dilatory  or  peremptory.    See  Declinature. 
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By  the  regulations  of  the  Court  of  Session,  where  a  defend* 
ct  has  taken  out  a  summons  to  see  (see  Calling  of  a  Sum- 
mons), and  means  to  state  defences,  he  must,  on  returning  the 
summons  to  the  clerk  of  Court,  lodge  a  separate  paper  contain- 
ing his  whole  defences,  both  dilatory  and  peremptory,  statin g, 
without  argument,  the  facts  he  is  to  insist  upon,  arid  explicitly 
admitting  or  denying  the  facts  set  forth  in  the  pursuer  s  libel, 
and  producing,  along  with  his  defences,  the  documents  in  tits 
possession  on  which  he  means  to  found.  This  must  be  done 
in  such  time  as  to  allow  the  pursuer  an  opportunity  of  seeing 
the  defences  and  productions  before  the  cause  comes  to  be 
heard ;  and  the  defences  must  be  printed  and  boxed  for  tho 
Lord  Ordinary  on  the  Tuesday  before  the  day  on  which  the 
cause  stands  for  hearing.  See  the  Acts  of  Sederunt  11th  Au- 
gust 1787,  7th  February  1810,  and  11th  March  1814.  See 
on  the  subject  of  this  article,  Stair,  B.  iv,  tit.  39  and  40 ; 
Banktotty  li.  iv.  tit.  25 ;  Ertk,  B.  iv.  tit.  1,  §  fifi,  ct  8tq< 

In  a  criminal  prosecution  before  the  Court  of  Justiciary, 
when  the  panne),  besides  the  general  plea  of  not  guilty \  means 
to  maintain  some  special  defence,  the  statute  SiOlh  Geo.  II.  c\ 
43,  No.  41,  requires  that,  on  the  day  before  the  trial,  lie  shall 
lodge  with  the  clerk  of  Court  a  written  statement,  signed  by 
himself  or  his  counsel,  setting  forth  the  facts  he  alleges,  an<l 
the  beads  of  the  objections  or  defences  he  means  to  maintain. 
In  practice,  however,  instead  of  lodging  written  defences,  it  is 
usual  for  the  counsel  for  the  pannel,  in  the  outset  of  the  trial, 
orally  to  explain  to  the  Court  the  course  of  defence  which  is  to 
be  followed.  Were  the  panne)  or  bis  counsel,  in  the  hope  of 
gaining  some  advantage,  to  withhold  this  explanation,  and  not 
to  lodge  written  defences,  the  Court  or  the  Public  Prosecutor 
might  insist  for  a  written  defence  in  terms  of  the  statute,  the 
departure  from  which  is  an  indulgence  to  the  panned  II tunc, 
Vol,  ii.  p.  275.    See  Criminal  Prosecution. 

DEFENDANT  ;  an  English  law  term,  signifying  the  party 
sued  in  a  personal  action.     TomliiCs  Dh't, 

DEFENDER,  is  the  party  against  whom  the  conclusion* 
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of  a  process  or  action  arc  directed.  Whore  a  minor  is  called 
a*  a  defender,  his  father,  or,  if  the  father  be  dead,  the  tutors 
or  curators  of  the  minor,  must  be  cited  along  with  him,  other- 
wise any  decree  pronounced  against  him  in  the  action  will  be 
reducible  on  that  ground.  See  Curatory.  Pupil.  Tutor* 
In  like  manner,  when  a  married  woman  [a  sued  (where  that  ia 
competent),  her  husband  must  be  cited  for  his  interest.  See 
Marriage.  Where  a.  pursuer  is  abroad  or  a  foreigner,  the  at* 
torney  who  conducts  the  action  for  him  in  this  country  is  per* 
sonalhj  liable  tor  the  expenses  of  process,  in  ease  they  may  be 
awarded  to  the  defender.  O'Haggcn,  JJlst  July  1761,  Mor. 
p.  4G44- ;  but  the  opposite  rule  is  fixed  as  to  the  attorney  for  a 
defender  who  is  furth  of  the  kingdom ;  Leigh,  19th  December 
1792,  Mor.  p.  4645.  Sec  Foreigner.  If  the  defender  die 
in  the  course  of  a  process,  the  action  must  be  transferred  against 
Ins  representatives.    Sec  Transference. 

In  a  criminal  prosecution,  whether  against  a  minor  or  a 
married  woman,  there  is  no  occasion  to  call  either  the  tutors  or 
curators  or  the  husband  ;  Hume,  vol.  ii-  p.  157-  And,  whew 
such  an  action  concludes  for  a  fine,  and  is  purely  criminal,  it 
falls  by  the  death  of  the  defender,  and  cannot  be  transferred 
against  his  representatives  even  after  litiscontestation ;  Gray, 
18th  February  1773,  Mor.  p.  10,361.  But  the  civil  claim  for 
damages  at  the  instance  of  the  private  party  is  transmitted  to 
representatives  like  an  ordinary  debt,  whether  the  action  has 
been  raised  before  or  after  the  death  of  the  delinquent.  See 
Damages.  Delict. 

DEFENDER  OF  THE  FAITH;  is  a  title  peculiar  ta 
the  King  of  England.  It  was  first  inferred  by  Pope  Leo  X. 
on  Henry  VIII.  in  1521,  as  a  reward  for  writing  against 
Luther ;  and  it  has  been  used  by  the  Kings  of  England  ever 
feincc*    Tomlins  Diet. 

DEFENDING  FORCIBLY.  Forcible  defence  or  rc 
distance  against  the  execution  of  personal  diligence  by  homing 
and  caption,  is  one  of  the  equivalents  to  imprisonment  mention- 
ed in  the  act  1G96\  c.  5,  in  settling  the  requisites  of  notour 
"bankruptcy.   Sec  Bankrupt    And,  in  the  statute  54  Oca 


III.  c.  137,  §  15,  such  resistance  will  entitle  a  creditor  to. the 
requisite  extent,  to  apply  for  mercantile  sequestration  of  the  es- 
tates of  his  debtor,  provided  the  debtor  fall  within  the  descrip- 
tion of  persons  against  whom  sequestration  may  be  awarded. 
See  Sequent 'ration.  The  fact  of  forcible  resistance  can  hardly 
be  ambiguous  ;  and  the  proper  evidence  of  it  is  the  attestation 
of  the  messenger  and  witu esses  contained  in  an  execution  or 
return.  J  hit  a  general  proof  will  also  be  admitted.  IfdFt 
Com*  vol.  ii.  ]>.  177,  4//*  edit.    See  Imprhionmctit. 

DK  FJDKLI.  The  oath  de  jidcii  adminhtraftone  is  an 
oath  taken  by  persons  on  entering  on  the  duties  of  professions 
or  offices  of  public  trust.  Thus,  this  oath  is  administered  to 
the  Judges  ami  other  members  of  the  College  of  Justice,  in- 
cluding all  practitioners  before  the  Court  pi  Session.  The 
takers  of  the  oath  simply  swear  to  be  faithful  in  the  discharge 
of  the  duties  of  the  office.  A  breach  of  the  oath  dejideli  does 
not  constitute  the  crime  of  perjury.  See  Hume,  vol.  i.  p.  3C5. 
See  Goth*. 

DEFORCEMENT  ;  is  an  act  of  contempt  of  the  law,  con- 
iistiug  of  a  violent  opposition  and  hindrance  to  an  officer  of 
the  law  in  the  execution  of  his  official  duty.  The  officer  must 
be  a  lawful  officer,  cither  a  messenger- at-arms  or  other  officer 
Vj  whom  the  execution  of  the  diligence  or  other  warrant  or  or- 
der may  be  legally  entrusted,  and  the  resistance  mu^t  he  offer-* 
ed  to  him  while  engaged  either  in  the  formal  execution  of  the 
official  act,  or  after  he  has  assumed  the  official  character,  and 
is  in  immediate  preparation  ( hi  tu  tu  proximo )  to  enter  on  die 
formalities.  The  officer  must  notify  who  he  is,  and  the  pur- 
pose of  his  errand  ;  and,  if  required,  lie  must  exhibit  his  war- 
rant, although  he  need  not  part  with  it.  A  messenger- at- aims 
must  also  exhibit  his  blazon,  ami  an  inferior  officer  his  ba;on 
or  other  badge  of  office ;  and  in  the  attempt  to  execute  his  duty 
he  must  have  been  himself  proceeding  in  every  other  respect  in 
a  lawful  manner.  The  obstruction  offered  must  relate  to  the 
duty  in  which  the  officer  is  engaged ;  and  it  must  be  such  an 
act  of  violence  as  to  create  either  an  actual  impediment,  oi  ta 


excite  a  well  grounded  alarm  for  his  personal  safety.  It  must 
be  an  actual  hindrance ;  for,  if  the  otlicer  proceed  and  accom- 
pli sh  his  object,  the  offence  will  amount  to  no  more  than  an  at- 
tempt to  deforce,  or  an  assault.  All  parties  concerned  in  the 
resistance,  whether  the  party  against  whom  the  proceeding  is 
directed  or  others,  are  guilty  of  the  deforcement ;  Hume,  vol. 
i  p.  380  to  391 ;  Ersk.  II.  iv.  tit.  4,  §  8&j  el  scq. 

The  statutes  relating  to  the  punishment  of  this  offence  are 
1581,  c  11H,  which  provides  that  those  convicted  be  punished 
"by  escheat  of  moveables,  the  creditor  being  preferable  for  hia 
debt,  expenses  and  damages  ;  1587*  c.  84,  which  provides  that 
persons  guilty  of  deforcement  be  prosecuted  either  civilly  or 
criminally,  at  the  option  of  the  pursuer,  and  that  their  Uvea  and 
goods  be  at  the  King's  will ;  and  159&,  c.  1/50,  which  malces 
deforcing  an  officer  of  the  law,  or  molesting  him  to  the  effusion 
of  his  blood,  punishable  by  forfeiture  of  moveables,  one-half  to 
the  King  and  the  other  to  the  pursuer.  It  does  not  appear, 
however,  that  under  those  statutes  any  thing  more  than  an  ar- 
bitrary punishment  has  ever  been  inflicted.  The  ordinary  pu- 
nishment is  fine  or  imprisonment,  accompanied  with  damages  to 
the  private  party.  It  might  he  inferred,  from  the  terms  of  the 
act  1592,  c.  150,  and  from  Enk.  B  iv.  tit.  4,  §  34,  that  the 
deforcement  must  be  accompanied  with  effusion  of  the  officer1* 
blood,  before  it  can  be  the  ground  of  a  prosecution  ad  trtmu 
nnhim  ejfhhim;  but  from  a  more  recent  authority  it  appears 
tlmt  this  is  not  necessary.    See  Hume,  vol,  i.  p-  388- 

The  competent  prosecutors  for  deforcement  are  either,  1*/, 
The  Lord  Advocate  i  or,  &/,  The  messenger  and  the  Lord  Lyon, 
even  without  the  concurrence  of  the  party  employer ;  or,  Sd, 
The  party  employer.  The  competent  court  is  the  Court  of 
Justiciary  or  the  Court  of  Session ;  and,  of  course,  inferior 
courts  may  also  protect  their  officers  from  injury  in  the  esecn- 
tiott  of  their  duty  ;  Hume,  vol,  i.  p.  393-  The  statutes  re- 
ferred to  recognise  the  jurisdiction  of  the  Court  of  Session  in 
cases  of  deforcement ;  but,  according  to  the  present  practice,  tfhen 
the  action  is  brought  in  that  Court,  the  conclusion  is  not  for  the 
statutory  pains,  but  merely  a  civil  action  for  payment  of  th« 


dfcbt,  with  interest,  damages,  mid  expenses  ;  although,  were  am 
aggravated  case  to  occur  before  the  Court  of  Session,  the 
Court  might  no  doubt  remit  it  to  the  Lord  Advocate  with  a 
view  to  his  instituting  proceedings  ml  vhultctam  ptitrficam. 

The  employer  of  the  officer  who  has  been  deforced  cannot 
be  a  witness  even  in  a  prosecution  by  the  public  Prosecutor* 
unless  he  discharge  his  interest  in  the  escheat,  and  for  the  re- 
covery of  his  debt ;  and,  if  the  private  party  or  the  ofliccr  pro- 
secute, no  near  relation  of  either  seems  to  be  admissible  as  a 
witness,  even  although  such  person  may  have  l>een  a  subscrili- 
ing  witness  to  the  execution  of  deforcement.  It  is  therefor© 
the  duty  of  a  messenger  who  anticipates  resistance  to  select 
witnesses  who  may  be  exposed  to  no  such  objections;  Hit  me, 
vol.  i.  p.  394.  It  would  appear  that,  although  the  defender  he 
assoilzied  in  the  criminal  process,  yet  he  may  he  pursued  civilly, 
and  the  fact  of  the  deforcement  referred  to  his  oath  ;  Mavken* 
zie,  B*  iv.  tit.  2,  §  m ;  and  see  Ersl\  li.  iv.  tit*  1,  §  6  k 

The  deforcement  or  forcible  resistance  of  revenue  officers  m 
the  execution  of  their  official  duty,  or  such  resistance  offered  to 
any  of  his  Majesty's  naval  or  military  force?,  or  to  any  other 
person  or  persons  acting  in  aid  of  the  revenue  officers,  is  a  ca- 
pital crime.  And  where  a  person  has  been  killed  in  the  exe- 
cution of  this  duty,  if  any  individual  shall  be  charged  on  oathr 
before  a  justice  of  peace  or  other  competent  person,  with  hav- 
ing been  concerned  in  the  resistance  which  led  to  the  death, 
his  Majesty's  Council  may  issue  an  order  on  the  person  so 
charged  to  surrender  himself  within  sixty  days,  and  if,  after 
due  publication  of  this  order,  in  the  manner  pointed  out  by  the 
act,  he  fail  to  do  so,  **  he  shall  then  be  adjudged,  decerned, 
**  and  taken  to  be  convicted  of  a  capital  crime ',  and  shall  suffer 
"  the  pain  of  death  and  confiscation  of  moveables,  as  in  the> 
*  case  of  a  person  found  guilty  of  a  capital  crime,  and  under 
(C  sentence  for  the  same  ;  and  it  shall  be  lawful  for  the  Court 
■  of  Justiciary,  or  the  Lords  of  Justiciary  in  their  Circuits  in 
**  Scotland,  to  arvard  execution  aga'in&t  such  (rffender,  in  such 
'**  manner  as  if  he  had  been  found  guilty  and  condemned  in  tht 
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'i  said  Court  of  Justiciary,  or  Circuit  Courts  respectively  gj 
52  Geo.  III.  c.  1 43, — a  statute  which  reduces  into  one  act  va- 
rious preceding  statutes  connected  with  the  collection  of  the  re- 
venue. Sec  also  Hume,  vol.  i.  p.  483,  et  seq.  See  on  the 
tubject  of  this  article  Stair,  H.  i,  tit  9,  §  29,  and  13.  iv.  tit. 
49;  Mackenzie,  D,  iv.  tit,  4,  §  IT;  Rankton,  B.  I  tit.  10, 
§  190,  <t  xcq. ;  Entk,  It.  iv.  tit.  4,  §  32,  et  seq. ;  Jtoqfy  LecU 
vol.  i.  p*  SOS. 

DEFRAUDING  or  CREDITORS.  Creditors  may  bede- 
frauded  by  the  fundi  of  their  debtor  being  concealed,  or  illegally 
diminished,  or  by  their  being  conveyed  to  favourite  creditors  to 
the  prejudice  of  the  rest,  or  by  the  undue  increase  of  debts  or 
claims  against  the  debtor's  estate.  Wherever  any  of  those  ob. 
jects  has  been  fraudulently  accomplished,  redress  may  be  had 
cither  at  common  law  or  under  the  bankrupt  statutes.  If  debts 
be  improperly  increased,  or  if  any  other  fraudulent  device  be 
fallen  upon,  either  to  conceal  the  debtor  s  funds  or  to  confer 
undue  preferences  (where  the  case  does  not  fall  within  any  of 
the  statutes),  common  law  affords  a  remedy,  the  burden  of  prov, 
ing  the  fraud  being  laid  of  course  on  the  person  objecting  to  it. 
liut,  Ixjsides  an  action  for  fraud  at  common  law,  express  sta- 
tutes have  introduced  certain  Irgal  frauds,  or  presumptions  of 
fraud,  which  cither  have  the  effect  of  annulling  entirely  the 
transactions  in  which  they  occur,  or  which  lay  the  onus  pro* 
handl  on  the  person  favoured  by  the  deed.  Thus,  the  act 
1(521,  c*  18,  provides  that  all  alienations  granted  after  the 
contraction  of  debt,  in  favour  of  a  conjunct  or  confident  person, 
without  necessary  cause  or  a  just  price,  shall  be  null ;  the  bur- 
den of  proving  an  onerous  cause  being  laid  on  the  person  found- 
ing on  the  deed.  See  Conjunct  and  Confident.  Another 
branch  of  this  statute  entitles  a  creditor,  who  has  begun  dili- 
gence against  his  debtors  person  or  estate,  to  reduce  any  vo- 
luntary security  or  payment  subsequently  made,  in  defraud  of 
the  begun  diligence,  unless  there  has  been  undue  delay  or  mora 
in  the  prosecution  of  the  diligence.  Sec  Diligence.  Mora,  Apa 
the  act  lOiJti,  c.  5,  which  was  intended  to  guard  against  frauds 
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lent  alienations  by  bankrupts  to  the  prejudice  of  their  creditors, 
provides  that  all  voluntary  alienations  or  other  deeds  (whether 
fraudulent  ot  not),  granted  cither  directly  or  indirectly,  by  a 
bankrupt,  within  sixty  days  of  his  bankruptcy,  in  favour  of  a  cre- 
ditor, either  for  his  satisfaction  or  farther  security,  in  preference 
to  other  creditors,  shall  be  void  and  null ;  and  the  statute  4j 
Geo.  III.  c.  137,  explains  and  amends  that  act  ia  several  par- 
ticulars.   See  Bankrupt 

DEFRAUDING  the  REVENUE.  Any  fraudulent  con- 
trivance by  which  the  payment  of  a  tax  or  duty  imposed  by 
government  is  evaded,  falls  under  the  general  description  of  a 
fraud  against  the  revenue.  The  penalties  inflicted  upon  per- 
sons guilty  of  such  offences  arc  regulated  by  the  particular 
statute  imposing  the  tax  or  duty.  It  docs  not  fall  within  the 
plan  of  this  work  to  attempt  a  summary  of  the  numerous  re- 
venue statutes ;  but  it  may  be  proper  to  observe,  1st,  That  the 
Jaws  upon  this  subject,  and  the  forms  under  which  they  are  ad- 
ministered, are,  by  the  treaty  of  Union,  made  the  same  in  Scot- 
land as  in  England,  with  certain  unimportant  exceptions  speci- 
fied in  the  treaty,  That  the  question  whether  a  fraud  ha* 
been  committed  must  of  course  depend  upon  the  terms  of  the, 
particular  statute  imposing  the  tax,  and  the  circumstances  un- 
der which  an  evasion  has  been  attempted.  Aud,  &/{y,  That 
the  Supreme  Court  in  Scotland  for  the  trial  of  offences  against 
the  revenue  is  the  Court  of  Exchequer.  But  particular  sta- 
tutes sometimes  confer  a  subordinate  jurisdiction  on  commis- 
sioners to  be  appointed  under  the  statute;  and  the  power  of 
summary  conviction  is  also  vested  by  some  of  the  statutes  in 
justices  of  the  peace,  as  to  certain  oflbnees,  particularly  in  the 
case  of  offences  against  the  laws  relating  to  the  excise  aud  cus- 
toms. In  such  eases,  the  statute  commonly  prescribes  rules 
both  as  to  the  form  of  the  prosecution  and  the  evidence  neces-. 
sary  for  a  conviction*  Sec  Smuggling*  Excise.  Revenue* 
Exchequer. 

DEFUNCT  ;  a  deceased  person. 

DEGRADATION.  A  term  used  in  English  law  to  signi- 
fy an  ecclesiastical  censure,  by  which  a  clergyman  is  divested  of 
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his  holy  orders.  There  arc  two  sorts  of  degrading  by  the  canon 
law,  one  summary,  by  word  only,  the  other  solemn,  by  &trip- 
ping  the  party  degraded  of  those  ornaments  and  rights  which 
are  the  ensigns  of  his  order  or  degree.  Analogous  to  the  laU 
ter  form  of  degradation,  is  the  degradation  of  a  nobleman,  or  of 
a  knight,  at  common  law>  when  attainted  of  treason.  A  similar 
degradation  may  also  be  inflicted  by  act  of  Parliament.  Sc* 

DEGREES  of  KINDRED.  Persons  standing  in  certain 
degrees  of  relationship  to  each  other  cannot  lawfully  intermar- 
ry. Thus,  that  connexion  cannot  be  formed  between  parties 
nearer  in  degree  to  each  other  than  cousins  german,  whether 
by  consangui  n  i  t  y  or  affi  n  i  ty.  ee  Ma  triage*  I  n  li  k  c  manner, 
a  judge  who  stands  in  certain  degrees  of  relationship  to  a  party, 
disqualified  to  judge  in  his  cause.  Sec  Declinature.  And, 
in  tbe  ordinary  ease,  a  witness  is  inadmissible  it'  be  stand  in  a 
certain  degree  of  relationship  to  the  party  in  whose  behalf  he 
is  called  ;  although  this  rule  is  not  without  exceptions-  See 
Evidence.  Proof.  £o  also,  under  the  bankrupt  statutes,  gra- 
tuitous alienations  in  favour  of  relations  are  in  certain  circum- 
stances reducible.  See  Conjunct  and  Confah  nt.  As  to  de- 
grees of  kindred  considered  in  relation  to  succession,  see  Sue 
rtmblk    Htir.    Executor.    Conwngtihiity.  Affinity. 

DEISM  ;  is  the  opinion  of  those  who  acknowledge  the  ex- 
istence of  a  God,  without  admitting  tbe  truths  of  Christianity. 
Any  attempt  to  propagate  this  doctrine  would  be  punishable 
as  an  offence  against  the  established  religion.  Sec  AtMsm* 
Bias phi  my.  Rdig  ion . 
DELAY.    Sec  Mora. 

DEL  CREDERE;  is  an  Italian  mercantile  phrase  similar 
jn  import  to  the  English  term  guarrantce*  1 1  has  been  adopt* 
ed  in  this  country,  and  is  used  amongst  merchants,  to  express 
the  obligation  undertaken  by  a  factor,  broker,  or  mercantile 
agent,  when  be  becomes  bound  not  only  to  transact  sales  or 
other  business  for  Ins  constituent,  but  also  to  guarrantee  the 
solvency  of  the  persons  with  whom  he  contracts.  On  ae- 
<jpuut  of  ilu*  guarraitfee,  *  higher  commission  called  a  del  mdi> 
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te  commission  is  paid  to  the  factor.  The  most  ordinary  exam- 
ples «f  tliis  obHgation  occur  in  cases  of  sales  made  by  a  factor 
or  agent  to  whom  goods  have  been  consigned  tor  sale.  The 
usual  commission  paid  to  the  factor  for  his  trouble  in  effecting 
sales,  and  remitting  the  money,  or  procuring  bills  for  the  price, 
is  two  and  a  half  per  cent,  on  the  price,  and  two  and  a  half  per 
cent,  more  is  generally  paid  as  del  credere  commission,  where 
the  factor  guarantees  the  solvency  of  the  purchasers* 

The  obligation  thus  undertaken  by  the  factor  is  not  a  cau- 
tionary obligation,  in  the  ordinary  sense  of  that  expression  ; 
for  the  factor  is  liable  directly,  and  without  the  bench" t  of  dis- 
cussion. Neither  is  it  properly  a  tktegotia  debii't ;  for,  if  the 
factor  fail,  the  principal  is  entitled  to  recover  from  the  pur- 
chaser. 

In  eases  of  insolvency,  the  following  seem  to  be  the  rules  of 
ranking,  1st,  If  the  factor  continue  solvent,  he  is  entitled  tor 
claim  on  the  bankrupt  estate  of  the  buyer,  or  other  person 
whose  solvency  he  has  guaranteed,  provided,  however,  that  the 
principal  do  not  himself  rank  on  the  buyer  s  estate  for  the  same 
debt,  If  the  agent  or  factor  l»e  insolvent,  the  principal 

may  claim  on  the  estate  uf  the  proper  debtor,  unless  the  pro- 
per debtor  lias  already  paid  the  price  to  the  factor.  And,  ihify, 
If  both  the  factor  and  the  purchaser  be  insolvent,  the  princi- 
pal may  rank  for  the  whole  debt,  both  on  the  estate  of  the  fac- 
tor who  stands  del  credere,  and  on  the  estate  of  the  purchaser ; 
so,  however,  as  not  to  draw  more  than  twenty  shillings  in  the 
pound  on  his  whole  debt.  See  ReWs  Cum,  vol.  i.  p.  i>89,  4th 
edit.  Slc  also  Ranking.  As  to  the  cases  in  which  payment 
to  the  factor  discharges  the  purchaser,  .see  Fat  lor* 

DELECTUS  FERSOX& ;  is  the  choice  or  selection, 
either  express  or  presumed,  of  a  particular  individual,  on  ac- 
count of  some  personal  qualification.  Thus,  in  the  ease  of  an 
agricultural  lease  of  ordinary  endurance,  the  landlord  is  prc- 
»umed  to  have  chosen  his  tenant  witii  a  special  view  to  his 
personal  qualifications  ;  and,  although  the  delictus  personal 
does  not  now  exclude  the  tenant's  heirs,  yet,  without  the  land- 
lords  consent,  either  express  or  implied,  such  a  lease  cannot 
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be  voluntarily  assigned  or  subset.  But  an  express  exclusion  of 
assignees  in  required  in  order  to  prevent  the  creditors  of  the 
tenant  from  adjudging.  The  delectus  persona:,  however,  is 
not  presumed  if  the  lease  exceed  the  ordinary  endurance  (19  or 
ill  years)  j  and  in  leases,  however  short,  of  urban  subjects,  it 
is  never  presumed ;  Ersk.  B.  u,  tit-  6,  §  31,  etseq,;  Bell's 
Com.  vol.  i.  p.  55,  et  scq.  1th  edit.  See  Lease.  In  the  same 
manner,  under  the  contract  of  society,  there  is  an  implied 
lectus  personw  inseparable  from  the  nature  of  the  contract, 
which  bars  the  admission  of  new  partners  either  by  succcwion 
or  by  alienation,  unless  the  contract  contain  an  express  stipula- 
tion entitling  the  heirs  of  partners  to  succeed  to  their  prede- 
cessor s  share  in  the  concern,  or  empowering  the  partners  them- 
selves to  assign  their  shares ;  Bella  Com.  voh  ii.  p.  GSO-  See 
SiK  icty.  So  also  offices  in  which  there  is  a  personal  trust  re. 
posod  are  neither  saleable  nor  adjudgeable  lor  debt,  although, 
in  the  ordinary  case,  the  emoluments  of  an  office  are  attach* 
able  by  diligence  ;  UelCs  Com.  voL  \.  p.  fii).    See  Offices, 

DELEGATE  ;  a  person  deputed  to  act  for  another  or  for 
others.  The  delegate  of  a  royal  burgh  is  a  person  appointee], 
according  to  certain  statutory  forms,  by  the  Town  Council  of 
the  burgh,  to  meet  with  the  delegates  from  the  other  burghs  of 
the  district,  and  vote  in  the  election  of  a  member  to  represent 
the  district  of  burghs  in  Parliament.  See  Wight  on  Electing 
B.  W<  c.  2,  p.  302 ;  BelTs  Election  La:e3  p.  509.  See  also 
Election  Lutes. 

DELEGATED  JURISDICTION.  Delegated  jurisdic- 
tion, as  contradistinguished  from  proper  jurisdiction,  is  that 
which  is  communicated  by  a  judge  to  another,  who  acts  in 
name,  called  a  depute  or  deputy.  One  named  by  a  deputy, 
who  has  himself  the  power  of  deputation,  is  called  a  substi- 
tute. 

Jurisdiction  being  an  office  implying  certain  qualifications 
personal  to  the  judge,  cannot  be  delegated  without  an  eiprcss 
power  of  delegation  contained  in  the  grant.  Such  a  power  is 
given  in  all  personal  grants  of  sheriflt.hip  or  stcwartry,  admi- 
ralty, fcc. ;  but  justices  of  the  peace  and  magistrates  of  burgh* 
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have  no  power  of  delegation.  Before  the  abolition  of  heritable 
jurisdictions,  it  frequently  happened  that  the  inheritor  of  a 
jurisdiction  was  unfit  to  discharge  his  judicial  duties  in  person  ; 
hence  the  act  1424,  c,  0,  empowered  those  possessing  patrimo- 
nial jurisdiction  to  appoint  deputies  for  whom  they  should  be 
answerable,  and  to  whom  they  communicated  the  entire  juris- 
diction which  was  vested  in  themselves.  The  sheriffs  of  coun- 
ties, in  Scotland,  appointed  under  the  jurisdiction  Act  20  Geo. 
II.  c.  43,  are  improperly  called  deputies  in  that  statute;  for 
they  have  not  a  delegated  but  a  proper  jurisdiction  conferred 
upon  them  by  the  King,  not  by  the  High  Sheriff  of  the  county  ; 
and  they  are  authorised  to  appoint  deputies,  who  are  called 
subxtltuteSy  to  exercise  jurisdiction  over  the  whole  or  over  par- 
ticular districts  of  the  county, 

It  is  of  importance  to  observe,  that  delegated  jurisdiction  is 
not  held  in  law  to  be  the  jurisdiction  of  the  substitute,  who 
has  no  proper  jurisdiction,  but  of  the  judge  who  appoints  him. 
Hence  the  acts  of  the  deputy  or  substitute  arc  held  to  be  the 
acts  of  the  principal  judge,  who  is  responsible  for  them  ;  1424, 
c,  C,  1469,  c  2fr  This  leads  to  an  obvious  distinction  be- 
tween proper  and  delegated  jurisdiction.  Thus,  if  a  cause  be 
first  brought  before  an  inferior  commissary,  his  jurisdiction  Ik?- 
tag  a  proper  jurisdiction,  subordinate  to  the  commissaries  of 
Edinburgh,  an  appeal  lies  to  them  from  the  inferior  commis- 
sary's decree.  But  in  delegated  jurisdiction  the  appeal  must 
not  be  from  the  depute  or  substitute  to  the  principal  judge ;  for 
the  decree  of  the  depute  is  held  to  be  the  decree  of  the  princi- 
pal;  and  no  inferior  judge,  without  express  powers,  can  review 
his  own  decrees.  Special  statute,  however,  has  introduced  an 
exception  to  this  ride  in  the  case  of  the  Judge  of  the  High 
Court  of  Admiralty,  who,  by  1G&1,  e.  16,  is  empowered  to  re- 
view the  sentences  of  the  admiral-deputes,  although  their  juris- 
diction is  delegated  in  the  niost  proper  sense  of  the  term; 
Ersk  B  i.  tit.  ^,  §  13,  H  seq. 

Sometimes  persons  are  delegated  by  a  special  commission  to 
judge  in  a  particular  case,  after  which  their  jurisdiction  in  that 
matter  ceases.    See  Jurisdiction. 
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DELEGATION  ;  is  a  method  of  extinguishing  an  obliga- 
tion by  substituting  one  debtor  for  another,  with  the  creditors 
consent,  and  thereby  discharging  the  first  debtor  ■  as  where 
the  debtor  in  a  bond  substitutes  a  third  party  who  becomes 
bound  in  his  place  to  the  creditor.  But  an  arrangement  of 
tliis  kind  requires  the  express  consent  of  the  creditor;  for  no 
debtor  can  get  quit  of  hi*  obligation  without  the  creditor's  eon- 
sent,  except  by  actual  performance  ;  and  no  creditor  can  be 
compelled  to  accept  of  one  debtor  for  another.  Delegation 
is  not  presumed  ;  for  a  creditor  cannot  lose  his  right  by  impli- 
cation ;  hence  the  new  obligation  will,  in  duhio,  be  accounted 
merely  corroborative  of  the  old ;  although,  if  the  new  obliga- 
tion bear  to  be  granted  in  satisfaction  of  the  former,  this  will 
be  construed  to  be  a  discharge  of  the  first  obligatit ;  ErsL  B. 
til  tit,  4,  §  22;  Stair,  B.  i.  tit.  18,  §  8 ;  Bank.  B,  i,  tit.  24, 
§  38.    See  Novation.    Innovation.  Expromissor. 

DELETION  is  WRITS.    See  Vitiation.  Writ. 

DELIBERANDI  JUS.    See  Jus  Deliberandi 

DELICT  and  DELINQUENCY.  These  terms,  used 
comprehensively,  iuelude  all  wrongs  of  the  nature  of  crimes  or 
offences  inferring  punishment  ad  vindictavi  publkawy  in  con- 
tr.-Ltl  net  ion  to  civil  *rou§&  A  person  guilty  of  I  de- 
linquency is  held  to  have  incurred  an  obligation  to  atone  for 
his  offence  against  the  public,  by  suffering  punishment,  and  at 
the  same  time  to  repair  the  injury  he  may  have  done  to  the 
private  parly  by  paving  Swages.  Delinquencies  considered 
as  the  grounds  of  a  civil  claim  for  reparation  are  divided  into 
delicts  and  tpta-ii  tldk  ts,— the  former  being  offences  committed 
with  a  malicious  or  criminal  purpose,  the  latter  including  in- 
juries arising  from  a  degree  of  culpable  negligence  amounting 
almost  to  crime,  and  interring  an  obligation  to  repair  the  in- 
jury, although  there  may  be  no  ground  for  a  criminal  prose- 
cution.   See  Banlrfon,  13,  i.  tit.  4,  §  &7-    See  also  Damages. 

If  more  persons  than  one  have  been  guilty  of  the  crime  or 
delinquency,  they  arc  all  held  as  co-obligants,  liable  singuli  in 
folklaw  for  the  civil  debt  of  reparation  ;  although  he  who  pay* 
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seems  to  have  an  equitable  claim  fur  a  proportional  relief  from 
Lis  accomplices  ;  End:  15.  iih  lit,  1,  ij  15 ;  Bankion,  B+  i.  tit. 
10,  §  4;  Hay,  11th  January  I7tt3,  Mor.  p.  14,65&  Rut 
where  a  fine  is  imposed  ad  vindirfam  puhlkam^  the  co~deIin- 
qucnts  are  only  liable  pro  rata  for  their  proportions  of  the 
penalty,  unless  the  fine  be  otherwise  allocated  by  the  judgment 
of  the  Court.  On  the  same  principle,  the  obligation  to  repair 
the  injury,  considered  as  a  civil  debt,  transmits  to  representa- 
tives, whether  proceedings  have  been  commenced  during  the 
delinquent's  lite  or  not ;  whereas  all  proceedings  ad  vindhiam 
publicum  fall  by  the  death  of  the  delinquent ;  Banhiott,  ibid. 
Gray,  18th  February  1773,  Mot.  p.  10^361  ;  MNaughton, 
17th  February  180%  Fac.  Coll.;  Morrison,  &5th  May  180'), 
Fac.  Coll, 

The  civil  claims  for  reparation  on  account  of  delinquencies 
have  been  classed  by  our  law  authorities  under  the  following 
beads:  Assythment,  Claims  arising  from  Injuries  verbal  or 
real,  Damage,  Extortion,  Circumvention,  Spuilzie,  Intrusion* 
Ejection,  Molestation,  Contravention  of  Law  borrows,  Battery 
pendente  lite^  Hreacb  of  Arrestment  i3  lavement,  Escape  of 
a  Prisoner,  Excessive  and  Deceitful  Gaining,  Forgery  of  Writ- 
ing, and  Perjury  ;  Bankiony  Ibid,  §  13.  See,  on  the  subject 
of  tins  article,  Stair,  R,  i.  tit.  9,  §  4,  et  acq. ;  Ersk.  B,  iii.  tit, 
1,  §  12,  et  seq, ;  Banktoti,  Ih  i.  tit.  1,  g  26,  et  acq.  and  tit. 
10,  §  14,  et  scq.  ;  Mor,  voce  Delinquency,  Reparation, 
Damage  and  Interest.  And  in  this  Dictionary  the  diffe- 
rent articles  in  the  foregoing  classification.  Also  Crime.  De~ 
JumutUm.    Sed  actio  n . 

DELIVERS.'.  Delivery,  either  actual,  or  constructive,  or 
symbolical,  is  the  test  of  the  transfer  of  property,  whether  heri- 
table ot  moveable*  Actual  delivery  of  heritage  i«  impracti- 
cable ;  but  the  law  of  Scotland  has  recognised  a  symbolical  de- 
livery, which  is  indispensiblc  in  the  transference  of  such  pro- 
perty, and  the  want  of  which  cannot  be  supplied  by  acquiring 
actual  possession »    See  Stt$hu\ 

Moveables,  on  the  other  hand,  may  be  actually  delivered; 
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ami  without  actual  deliver)' ,  or  a  delivery  which  the  law  holds 
equivalent  to  actual  delivery,  the  property  of  moveables  cannot 
be  effectually  transferred-  In  the  Roman  law,  delivery  was  of 
two  kinds,  traditio  vera,  or  true  or  actual  delivery,  and  trmlU 
Uo  jfctoi  or  constructive  delivery  ;  and  the  same  distinction  is 
admitted  ru  tlic  law  of  this  country.  Thus,  under  the  con- 
tract of  sale,  adu/il  drfirrry*  in  our  acceptation  of  the  term, 
consists  in  giving  real  possession  to  the  purchaser,  or  his  ser- 
vants, or  sj>ocial  agent!?  who  represent  him  ;  and  constructive 
delivcrt/  comprehends,  generally  peaking,  all  those  acts  which, 
although  they  do  not  confer  on  the  purchaser  the  actual  pos- 
session of  the  thing  sold,  have  been  held  rimstructume  juris 
equivalent  to  acts  of  real  delivery.  The  following  are  exam- 
ples of  actual  delivery  :  "L  Delivery  de  manu  in  manum,  %  , 
Delivery  into  the  hands  of  the  buyers  clerks,  ot  servants,  or 
special  agents,  or  into  his  warehouse,  or  bis  carts  or  vessels, 
under  the  direction  of  his  servants,  or  of  others  hired  by  him. 
€.  Delivery  into  a  wharfingers  warehouse  which  the  buyer 
has  been  accustomed  to  bold  as  bis  own.  4.  Delivery  of  good* 
into  the  King's  warehouse  for  behoof  of  the  buyer.  5.  Deli* 
very  of  the  key  of  the  cellar  or  other  repository  where  the 
goods  are  deposited.  And,  in  general,  all  deliveries  analogous 
to  any  of  those  now  specified.  The  examples  of  constructive 
delivery  arc,  1.  Marking  or  setting  apart  the  goods  for  the 
purchaser,  t\  marking  trees  or  cattle  purchased  by  him  with 
his  peculiar  mark,  or  setting  apart  the  goods  for  the  buyer  m 
the  seller's  warehou.se,  and  charging  the  buyer  with  warehouse 
rent  for  them.  2,  Intimating  a  delivery  order  to  the  custodier 
of  the  goods.  3.  Transferring  the  goods  in  the  custodier's 
books  from  the  name  of  the  Seller  to  that  of  the  buyer ;  and 
Simitar  acts. 

While  the  parties  remain  solvent,  the  distinction  between 
actual  and  constructive  delivery  is  not  of  much  consequence, 
since  it  is,  at  least,  quite  certain  that,  if  the  price  be  paid, 
cither  the  one  delivery  or  the  other  is  sufficient  to  transfer  the 
property.    Lut  questions,  of  considerable  difficulty  have  arisen 
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out  of  the  seller  s  right,  in  case  of  tlic  buyer s  insolvency  after 
the  sale,  but  before  the  transfer,  to  retain  the  undelivered 
goods,  or  to  stop  them  on  their  way  to  the  buyer,  or  in  tran- 
situ as  it  is  termed,  until  he  cither  pays  the  price  or  gives  se- 
curity to  pay  it  at  the  stipulated  time.  The  English  law  doe- 
trine  of  stoppage  in  transitu  was  introduced  into  the  law  of 
Scotland  by  a  judgment  of  the  House  of  Lords  in  1790 
(reversing  the  judgment  of  the  Cnurt  of  Session,  in  Allan, 
Stewart,  and  Company,  4tli  December  1788,  ATor.  p.  4949) t 
and  brought  with  it  all  the  difficulties  which  had  occurred  in 
England  with  regard  to  the  kind  of  delivery  necessary  to  com* 
pi  etc  the  transit,  and  bar  the  seller's  right  to  retain  or  to  re- 
sume possession. 

Our  law  writers,  in  endeavouring  to  give  a  systematic  classi- 
fication to  the  decisions  which  have  been  pronounced  in  ques- 
tions of  actual  ami  constructive  delivery,  seem  to  be  in  some 
danger  of  falling  into  a  controversy.  According  to  one  autho- 
rity, stoppage  in  transitu  is  absolutely  barred  by  actual  deli- 
very  \  but  constructive  delivery  completes  the  transfer,  so  as 
to  prevent  stoppage  in  transitu,  only  where  the  price  has  been 
paid ;  BeWs  Com.  voL  L  p<  92,  et  sefj>  4/A  edit.  On  the  other 
hand,  the  latest  writer  on  the  subject  holds  that  constructive 
as  well  as  actual  delivery  completes  the  transfer,  whether  the 
price  has  been  paid  or  not,  and  absolutely  bars  the  seller's  privi- 
lege of  stoppage  in  transitu  or  of  retention ;  Brown  on  $ulet 
p,  451,  ct  seq.  The  latter  doctrine  is  perhaps  more  consistent 
with  principle  ;  and  Mr  Brown's  illustration  of  it  may  have  the 
effect  of  giving  to  future  determinations  more  of  a  systematic 
character  ;  but  it  is  obvious,  from  the  authorities  cited  by  him, 
that  the  law  upon  this  subject  has  been  only  progressively  ac~ 
quiring  consistency,  and  that  the  decisions  hitherto  pronounced 
are  not  easily  reducible  to  one  uniform  principle.  See  Soft. 
Stoppage  171  transitu.  With  regard  to  false  credits  raised  by 
apparent  or  reputed  ownerships,  afler  constructive  or  sym* 
bolical  delivery  of  moveables,  see  Possession. 

DELIVERY  OF  DEEDS,    WbUe  a  deed  or  writhig 
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remain?  in  the  custody  of  the  granter  or  of  his  agent  undeliver- 
ed, it  is  not  obligatory ,  for,  so  long  as  it  remains  within  the 
grantees  power,  lit1  cannot  lie  said  to  have  finally  resolved  to 
lie  bound  by  it>  In  order  to  render  the  deed  effectual,  it  must 
have  been  delivered  either  to  the  grantee  or  to  a  third  party  ; 
and  where  it  lire-  been  put  into  the  hands  of  a  third  party,  the 
presumption  of  law  rather  seems  to  be  that  it  has  been  delivered 
to  him  unconditionally  for  the  grantee's  behoof.  But  this  pre- 
sumption may  \ki  elided  by  the  grantee's  writ  or  oath,  and,  in 
special  cases,  even  by  the  evidence  of  the  writer  of  the  deed 
and  the  instrumeutary  witnesses;  Drummond  -5th  July  lGo'2; 
MoT.  p.  12,309*  And  where  the  depositation  is  either  acknow- 
ledged by  the  grantee,  or  otherwise  sufficiently  verified,  the  con. 
ditions  under  which  the  deed  is  to  be  delivered,  if  not  stated  in 
writing  by  the  grantor,  may  be  proved  by  the  oath  of  the  deposi- 
tary. Where  the  deed  is  gratuitous,  and  deposited  with  a  person 
TV  ho  is  a  stranger  lwth  to  the  gra  liter  uud  ihc  grantee,  it  appears 
that  it  will  ho  held  to  have  been  deposited  under  the  implied 
condition  that  it  is  to  be  returned  to  the  granter  if  he  require 
it  during  bis  life,  but  that,  if  he  do  not,  the  depositary  shall 
deliver  it  to  the  grantee;  Ker,  Soth  January  lb'77,  Mor.  p. 

A  deed  put  by  the  grantor  into  the  hands  of  a  person 
who  is  agent  for  both  granter  and  grantee,  will  be  presumed  to 
have  been  delivered  for  behoof  of  the  grantee.  And,  if  the  deed 
Ikj  found  in  the  custody  of  the  grantee  himself,  the  presump- 
tion of  delivery  cannot  l>e  elided  but  by  the  writ  or  oath  of 
the  grantee.  Deeds  so  found  in  the  hands  of  the  grantee 
are  presumed  to  have  been  delivered  at  their  dates,  especially 
where  they  are  onerous  or  rational.  See  Er&k.  B,  iii  tit.  2, 
§43. 

The  following  are  exceptions  to  the  rule  with  regard  to 
delivery ;  Where  the  deed  contains  a  clause  dispensing 
with  delivery,  it  is  effectual,  although  found  in  the  granter s 
repositories  after  his  death.  Srf,  No  deed  of  a  testamentary 
nature  requires  delivery  ;  because  sueh  deeds  take  effect  only 
at  the  period  of  the  grantor's  death.  Bonds  and  other 
writings-  by  parents  iu  favour  of  their  cliildrcn  require  no  dc- 
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livery,  because  parents  are  the  natural  custodiers  of  their  chil- 
dren's writs.  Children,  although  forisfamiliated,  and  even 
natural  children,  have  tlsc  benefit  of  this  exception.  On  the 
same  principle,  postnuptial  settlements  hy  a  husband  in  favour 
of  his  wife  do  not  require  deli vorv,  the  hushaud  being  the  legal 
custodier  of  the  writings  belonging  to  his  wife.  4//*,  A  deed 
in  which  the  granter  himself  has  an  interest,  requires  no  deli- 
very, c.  g.  a  reserved  liferent;  becau  e  the  presumption  there 
is  that  the  grantor  holds  the  deed,  not  because  his  intention 
is  not  finished  in  regard  to  it,  but  in  order  to  secure  his  own 
reserved  liferent.  Deeds  which  the  grantor  lies  under  an. 

antecedent  obligation  to  execute  require  no  delivery.  6th f  A 
mutual  obligation  or  contract,  signed  by  two  or  more  parties 
for  their  respective  interests,  requires  no  delivery  ;  because  such 
a  deed,  when  executed,  becomes  a  common  right  to  all  the  con- 
tractors, the  mere  subscription  of  the  several  parties  proving 
the  delivery,  hy  the  other  subscribers,  to  him  in  whose  hands 
the  deed  is  found  ;  and,  if  the  holder  of  the  deed  can  use  it  as 
effectual  to  him,  it  must  be  effectual  to  the  rest  of  the  contract- 
ing parties.  Lastly,  If  the  granter  inserts  the  deed  in  a  public 
record,  it  is  held  to  be  equivalent  to  delivery ;  Er$k\  ibid.  § 
44, 

Lord  Karnes  attempts  to  deduce  the  doctrine  of  the  delivery 
of  deeds  from  the  granter  s  right  of  property  in  the  paper  or 
other  material  on  which  the  deed  is  written;  but  there  is  not 
the  least  occasion  for  resorting  to  a  subtlety  of  this  kind,  the 
principle  of  which,  if  introduced  into  conveyancing,  would  be 
attended  with  most  pernicious  consequences.  Sec  Kametf  Ehi* 
dilations ,  Art.  iv. 

Delivery  renders  a  deed  obligatory  on  the  granter ;  but,  til 
order  to  bind  the  grantee,  the  deed  must  be  accepted.  Sec 
Acceptance.  See,  on  the  subject  of  the  present  article,  Slair9 
B.  iv.  Hi  42,  §  8,  and  B.  L  tit.  7,  §  14;  Mackenzie,  B,  iii. 
tit.  8,  §  6 ;  JJatiktortf  B.  L  tit,  11,  4}  36  and  48,  el  seq,  ;  and 
B.  il  tit.  1,  §  25  ;  Ersk.  B.  iii.  tit.  %  §  43,  tt  seq. ;  Mor.  Diet 
voce  Writ,  §  10. 

DEMAND;  a  Call  upon  a  person  for  any  thing  alleged  to 
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be  due.  This  term  can  hardly  be  said  to  have  any  technical 
meaning  in  the  law  of  Scotland  different  from  its  ordinary  ac- 
ceptation.   But  ici  England  it  seems  to  have  a  peculiar  import 

Hs  a  law  term.     See  I'undtii'.s  JJirf. 

DEM  KMltR  ATION.  This  term,  as  used  in  law,  is  ap. 
plied  to  the  oik  nee  of  maliciously  rutting  off,  or  otherwise  se- 
parating any  limb  or  member  from  the  body  of  another.  De- 
membration seems  to  have  been  at  one  time  regarded  as  a 
capital  crime  (M91,  e.  #8) ;  but  there  appears  to  be  no  in. 
stance  on  record  of  a  capital  conviction.  The  punishment  boa 
long  been  arbitrary,  and  depends  upon  the  circumstances  aU 
tending  the  commission  of  the  offence,  and  the  degree  of  injury 
inflicted.  Besides  a  prosecution  ad  vhnlnkim  piddicatii,  an 
actual  fur  damages  at  the  instance  of  the  injured  party  is  com, 
petcnt  JJy  the  former  practice,  a  prosecution  for  demembra* 
tion  could  not  be  instituted  until  year  and  day  after  the  date  of 
the  injury  ;  but  such  a  delay  is  not  now  required  ;  Hume,  vol. 
i.  p.  $23,  H  seq. ;  Ersk.  1J.  iv.  tit.  4,  §  50. 

DEMISE  or  tue  CltOWN.  In  law,  the  King  never 
dies ;  for,  immediately  on  the  decease  of  the  reigning  monarch, 
his  kingly  dignity  is,  fey  the  act  of  the  law,  vested  in  his  suc- 
cessor, who  is  co  Instant  1  King  to  all  intents  and  purposes ;  or, 
as  it  is  expressed  in  the  law  of  England,  the  kingdom  is  danU- 
rd,  or  transferred,  to  the  heir  to  the  Crown,  so  that  the  royal 
dignity  remains  perpetual ;  lilacLsttmr,  vol.  i.  24*).  See  King. 

DEMl'IlKAGE;  is  the  allowance  due  to  the  master  or 
owners  of  a  ship,  by  the  freighter,  for  the  time  the  vessel  may 
be  detained  beyond  the  customary,  or  the  stipulated  time,  for 
loading  or  unloading.  In  charter  parties,  there  is  usually  a 
clause  regulating  the  time  during  which  the  master  shall  be 
obliged  to  remain  with  his  ship  for  the  purpose  of  receiving  a 
cargo,  or  sailing  with  convoy,  or  of  unloading  at  the  port  of 
delivery.  In  the  ordinary  case,  it  is  stipulated  that  the  vessel 
ghall  remain  for  so  many  days,  called  lay  duyw,  the  number  he- 
jnrr  fixed  according  to  the  customary  time  required  for  receiving 
or  delivering  the  cargo  ;  and  also  that  it  shall  be  iu  the  power 
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ef  the  freighter,  or  his  correspondents  or  assignees,  to  detain 
the  vessel  tor  so  many  days  longer,  called  dugs  of  demurrage^ 
at  a  certain  rule  of  demurrage  tor  each  day. 

The  following  jwints  with  regard  to  the  claim  for  demurrage 
seem  deserving  of  attention.  1st,  If  the  ship  he  improperly 
detained,  demurrage  is  due  not  only  under  the  express  or  im, 
plied  contract  of  charter-party,  but  on  the  principle  of  damage 
arising  to  the  owners  from  the  undue  detention.  If  the 

charter- party  or  hill  of  hiding  contain  no  stipulation  oi'ltty  days, 
or  if  it  be  merely  provided  that  the  usual  time  fur  loading  and 
unloading  shall  be  allowed,  the  customary,  or  a  reasonable  time, 
or  (where  a  delay  arises  from  no  fault  of  the  freighter)  the  lime 
necessary  for  loading  or  unloading,  will  be  given.  After  the 
lapse  of  that  time,  the  master  will  be  entitled  to  sail  if  no  de- 
murrage has  been  stipulated  ;  or,  if  he  be  detained  longer,  he 
may  claim  damages.  It  follows,  from  this  rule,  that  no  demur- 
rage will  be  due  where  the  delay  has  been  occasioned  by  the 
crowded  state  of  the  docks,  or  where  the  customary  mode  of 
delivery  of  the  particular  cargo  requires  more  time  than  an  or- 
dinary delivery.  Hut,  wherever  the  delay  is  imputable  to  any 
fault  of  the  freighter  or  the  consignee,  demurrage  will  be  due- 
3t%,  If  a  specilic  number  of  lay  days  be  allowed,  the  days  of 
demurrage  w  ill  commence  on  the  expiration  of  the  lay  days, 
however  blameless  the  freighter  or  consignee  may  have  been. 
As  to  this  the  rule  is  that,  during  the  loading  or  unloading  of 
the  ship,  the  freighter  runs  all  the  risk  of  necessary  or  of  acci- 
dental interruptions ;  but,  after  the  loading  or  unloading  is 
complete,  the  risk  of  interruptions  is  transferred  to  the  ship- 
master or  owners.  Mhlg^  The  indorsee  of  a  bill  of  lading  will 
have  no  defence  against  a  claim  tor  demurrage,  on  the  ground 
that  he  got  no  notice  of  the  arrival  of  the  vessel ;  for  it  is  the 
duty  of  the  indorsee  or  consignee  to  watch  the  arrival  But  if 
the  ship's  name  be  incorrectly  entered  at  the  custom-house,  so 
that  the  consignee,  after  due  inquiry,  cannot  discover  the  ar- 
rival, that  will  liberate  him  from  any  claim  for  demurrage  aris- 
ing out  of  such  inaccurate  entry,    5t/dg}  In  settling  the  lay 
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days  and  the  days  of  demurrage,  tlic  charter  party  specifies 
t£  xvorkhisf  daijp  or  "  running  days"  The  former  stipulation 
excludes  Sundays  and  custom-house  holidays ;  under  the  latter 
the  days  arc  reckoned  as  in  a  bill  of  exchange.  Where  the  ex- 
predion  used  is  "  days"  merely,  running  days  art-  presumed; 
hut  special  n^ige  may  overcome  this  presumption,  Gthty,  If 
there  he  no  stipulation  for  demurrage,  the  master  may  sail  on 
the  expiration  of  the  lav  riavs  stipulated,  or  reasonable ;  or  if  he 
May  voluntarily  or  otherwise,  he  wiU  be  entitled  to  damages  of 
the  nature  of  demurrage  *ithhj,  If  the  days  of  demurrage  be 
limited,  and  the  ship  be  detained  beyond  them,  the  sum  fixed 
for  demurrage  will  be  taken  as  the  best  measure  of  the  compen- 
sation due  for  the  damage  arising  from  longer  delay.  But  it 
will  he  open  to  the  ship-owners  to  shew  that  greater  damage  has 
been  sustained  ;  and  to  the  freighter  to  show  that  an  allowance, 
at  the  rate  of  the  stipulated  demurrage,  will  do  more  than  com- 
pensate the  damage,  Sthkff  Demurrage  is  due  even  in  the  case 
hi  a  general  ship.  This  may  arise  from  the  delay  of  a  mer- 
chant who  has  engaged  freight  in  a  general  ship,  and  has  failed 
to  bring  forward  his  goods  in  due  time.  Or  it  may  arise  where, 
in  the  delivery  of  the  cargo  from  a  general  ship,  delay  has 
arisen  in  consequence  of  the  sev  eral  parties  to  whom  the  goods 
are  addressed  not  being  ready  to  receive  them.  In  either  of 
those  eases  demurrage  is  sometimes  stipulated  ;  and,  in  such  a 
case,  where  the  demurrage  is  incurred  in  unloading  the  cargo,  it 
seems  to  he  settled  that  the  merchant  whose  goods  are  last  de- 
livered or  lowest  in  the  hold,  is  liable  for  the  demurrage,  even 
although  the  delay  may  have  been  occasioned  by  no  fault  what- 
ever of  his.  The  person  who  pays  the  demurrage,  however, 
will  be  entitled  to  recourse  against  the  parties  in  fault,  9'%j 
Demurrage  stipulated  to  be  paid  for  the  time  spent  ia  waiting 
for  convoy,  ceases  as  soon  as  the  convoy  is  ready  to  depart* 
And,  in  the  ordinary  case,  after  the  ship  is  laden  and  has  got 
the  necessary  clearances,  the  claim  for  demurrage  stops-  In 
either  case,  farther  deteution  by  adverse  winds  or  tempestuous 
weather,  a  frost  setting  in,  or  an  embargo  imposed^  will  not 
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continue  or  revive  the  claim  for  demurrage.  Neither  will  the 
claim  be  revived  if  the  ship  has  once  set  sail,  hut  has  been  driven 
back,  Lasth/y  A  protest  on  account  of"  demurrage,  although  not 
indispensible,  ought  always  to  be  taken.  The  protest  (Right  to 
set  forth  the  circumstances  attending  the  delay,  and  such  other 
facts  as  are  material,  and  indisputable  at  the  time,  although  the 
want  of  an  instrument  of  this  kind  may  render  the  proof  of  them 
difiicult  afterwards.  The  shipmaster  has  no  implied  lien  over 
the  goods  for  demurrage ;  but  a  Hen  may  be  created  for  this 
claim  by  an  express  and  unambiguous  stipulation  ;  BeWg  Com* 
vol.  i.  p.  48<j,  ct  80$  and  vol.  ii.  p.  10(i,  4th  edit.;  Tomtins 
Diet,  h.  t.  ;  Jurhl  Styles,  vol.  ii.  p.  539  and  55J-J,  2d  edit. 

DEMURRER;  is  an  English  law  term  signifying  a  pause 
or  stop  put  to  auv  action  upon  a  point  of  difficulty,  which  must 
be  determined  by  the  court,  before  any  farther  procccdi  ngs  can 
be  had,  A  demurrer,  therefore,  is  an  issue  in  point  of  law.  It 
admits  the  fact  to  l>c  true  as  stated  by  the  opposite  part}",  but 
denies  the  inference  drawn  from  it ;  Toml'nts  Dirt,  h,  t, 

DENIAL.  Denial  in  law  imports  no  more  than  not  eon- 
Jt'Mi»g>  It  docs  not  amount  to  a  positive  assertion  of  the  false- 
hood of  that  which  is  denied  ;  Stair,  B.  iv.  tit.  44,  §  1.  By 
the  Act  of  Sederunt  1st  February  171*3,  §  %  a  party  or  his 
Counsel  may  be  called  upon  to  confess  or  deny  any  relevant 
matter  of  fact  founded  on  by  him  ;  and,  if  he  deny  what  shall 
afterwards  be  proved  to  have  been  known  to  him,  he  shall  he 
found  liable  for  all  the  expenses  incurred  by  his  adversary  in 
coiisctjuence  of  such  denial.  See  JZrxk.  B«  iv.  tit.  2,  §  16*. 
And,  in  the  judicial  procedure  of  the  Court  of  Session,  where  a 
fact  is  averred  by  one  party,  and  not  explicitly  denied  by  the 
other,  he  shall  be  held  as  confessed,  and  the  fact  as  definitely 
proved  against  him  ;  Acts  of  Sederunt  1st  February  1715,  § 
6,  and  1th  February  1810.  Sec  Calumny \  OO&ofi  Conde- 
scendence. Confession. 

DENIZEN  ;  is  an  alien  born,  who  has  obtained  from  the 
king  letters  of  denization,  in  virtue  of  which  he  is  entitled  to 
purchase  and  transmit  Jandii5  although  he  cannot  take  by  in- 
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hcritancc.  The  right  to  grant  letters  of  denization  is  a  high 
ami  incommunicable  prerogative  of  the  Crown.    See  Alittt. 

DENUNCIATION  ;  is  the  act  by  which  a  person  who  has 
disobeyed  the  charge  given  on  letters  of  homing  is  proclaim- 
ed a  rebel  The  act  is  performed  by  a  mcssengcr-at-arms, 
who  proceeds  to  the  Cross  of  Edinburgh,  or  to  the  market- 
trass  of  the  head  burgh  of  the  county  within  which  the  party 
charged  resides,  and  there,  in  presence  of  two  witnesses,  cries 
three  several  oyems  witli  an  audible  voice,  and  then  reads 
publicly  the  letters  of  horning  and  the  execution  of  charge, 
and  thereafter  denounces  the  debtor  rebel,  and  puts  him  to  the 
hunt,  as  it  is  termed,  by  three  blasts  of  a  horn.  If  the  debtor 
be  forth  of  the  kingdom,  the  denuneiation  must  Ik?  proclaimed  at 
the  Cross  of  Edinburgh  and  the  Pier  and  Shore  of  Leith.  The 
execution  returned  by  the  messenger  details  this  solemnity 
as  having  been  actually  gone  through  ;  and  should  the  exe* 
cutiou  not  specify  the  several  formalities;,  the  omission  can- 
not be  supplied  by  parole  proof  that  they  were  observed.  The 
denunciation  is  declared  null,  if  the  letters  of  homing  and 
the  executions  be  not  registered,  within  fifteen  days  after  the  de- 
nunciation, in  the  sheriff-court  books  of  the  jurisdiction  within 
which  the  debtor  resides,  or  in  the  general  register  at  Edin- 
burgh ;  1570,  c.  75  ;  1597,  c.  265  ;  1G00,  c.  13 ;  and  where 
the  registration  has  been  omitted,  the  practice  is  to  denounce 
of  new,  and  register  the  second  execution. 

Denunciations  may  also  proceed  against  persons  cited  to  die 
Court  of  Justiciary  on  account  of  crimes.  Utt  Where  they 
appear  there  with  more  followers  than  arc  permitted  by  1555, 
c.  41.  Or,  &%,  Where,  in  consequence  of  a  failure  to  appear, 
sentence  of  tugitation  has  been  pronounced  against  them.  In 
the  tirst  case,  the  denuneiation  must  take  place  at  the  market- 
cross  of  the  head  of  burgh  of  the  shire  where  the  court  is  held, 
and  must  he  registered,  either  in  the  hooks  of  the  shire  of  the 
rebel's  domicile,  or  in  the  hooks  of  adjournal  of  the  C  ourt  of 
Justiciary.  In  the  case  where  denunciation  has  followed  a 
sentence  of  fugitution,  it  is  as  ellectual  if  it  be  made  at  the 
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Market  Cross  of  Edinburgh,  within  six  days  after  the  sentence 
of  fugitation,  as  if  it  had  been  made  at  the  county  town  of  the 
domicile;  1584,  c.  140;  1502,  c*  126. 

The  chief,  and  almost  the  only  purpose,  to  "which  denuncia- 
tion on  account  of  a  civil  debt  is  now  applied,  is  to  warrant 
the  issuing  of  letters  of  caption  against  the  party  denounced. 
Sec  Caption,  lint  the  consequences  of  denunciation,  whether 
on  account  of  civil  or  criminal  matters,  were  formerly  highly 
penal.  Thus,  The  rebel's  single  escheat  fell ;  that  is,  his 
whole  moveable  effects  were  forfeited  to  the  Crown.  3d,  Prior 
to  1012,  persons  denounced,  even  for  a  civil  debt,  might  be 
put  to  death  with  impunity  ;  and,  8*%,  After  denunciation, 
the  rebel  bad  no  persona  standi  In  judkio.  Hut  the  severity 
of  those  provisions  has  been  much  mitigated,  both  by  legisla- 
tive enactments  and  by  the  progress  of  civilization.  Itv  the 
statute  20  Geo.  II.  c*  50  (1748),  escheat  upon  denunciation 
for  civil  causes  is  entirely  abolished.  The  act  IfilS,  c.  3, 
provides  that  denunciation  for  a  civil  cause  shall  he  no  justi- 
fication for  any  personal  injury  to  the  party  denounced*  And 
the  provision  that  the  rebel  shall  have  no  persona  standi  irtju- 
dido  is  not  now  favoured  by  the  law  ;  it  is  merely  personal,  and 
cannot  be  pleaded  against  the  rebels  assignee,  even  although 
the  assignation  should  be  dated  after  the  commencement  of  the 
action  ;  and  it  is  probable  that,  if"  pleaded  against  a  person  de- 
nounced on  account  of  a  civil  debt,  the  plea  would  be  discoun- 
tenanced by  the  Court  ;  Krtk.  \ J.  iL  tit.  5,  §  CO. 

If  no  denunciation  be  made  within  year  and  day  of  the 
date  of  the  execution  of  the  horning,  the  charge  falls,  and 
the  horning  must  be  executed  of  new.  By  1621,  c.  20, 
it  is  provided  that,  after  denunciation,  the  sum  in  the  hom- 
ing shall  bear  interest  until  paid  ;  and  the  construction 
put  on  this  statute  is,  that  denunciation  operates  as  an  ac- 
cumulation of  the  principal  and  interest,  due  at  the  date 
of  the  denunciation,  into  a  principal  sum  bearing  interest. 
But,  in  order  to  produce  this  effect,  tUe  denunciation  must 
have  been  performed  precisely  in  terms  of  the  statutes  ; 
for,  although  a  denunciation  at  the  Cross  of  Kdinburgh,  even 
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where  the"  debtor  resides  lttyond  the  county,  will  be  sufficient 
to  warrant  tetters  of  caption  ;  yet,  in  order  to  accumulate  prin- 
cipal and  interest,  the  denunciation  must  be  made  at  the  head 
burgh  of  the  debtor  s  residence,  or  at  the  Market  Cross  of 
Edinburgh,  and  the  Pier  and  Shore  of  Leith,  if  he  be  furth  of 
the  kingdom  ;  Cochran,  7th  July  1743,  Mor.  p.  494;  BeWit 
Cum.  vol  i.  p.  5C$-;jG4. 

Denunciation  on  account  of  crimes  is  still  followed  by  es. 
cheat,  and  the  other  penal  consequences  already  mentioned, 
except  that  it  is  not  allowable  for  any  one  to  kill  or  mutilate 
the  rebel,  unless  he  lias  been  denounced  for  a  capita)  crime,  and 
has  been  killed  or  injured  while  making  a  forcible  resistance  to 
tlwsc-  who  were  pursuing  him  for  the  ends  of  justice;  1662,  A 
22;  Hume,  vol  i.  p.  \Hl2?  et  acq.  See  on  the  subject  of  this 
article,  Stair,  H.  iii,  tit.  3,  §  7,  ei  &eq+ ;  Banktvn,  B.  iii.  tit. 
3,  §  %  ct  -seq.  ;  Etsl\  li.  ii.  tit.  5,  §  ct  scq.  ;  Rosis  Lid. 
vol  i.  p.  305, 

DEODAND-  The  literal  meaning  of  this  term  is,  dedicated 
or  devoted  to  God.  By  the  law  of  England,  any  of  the  lower 
animals,  as  a  horse  or  ox,  or  any  moveable  subject,  such  as  a 
call  or  carriage,  which  has  been  the  immediate  cause  of  the 
death  of  a  human  being,  is  forfeited  to  the  King  to  be  applied 
to  pious  uses*  Deodands  were  originally  designed  as  an  ex- 
piation for  the  souls  of  tliosc  who  were  cut  off  by  accident, 
and  were  probably  bestowed  in  the  purchase  of  masses.  It  is 
now  the  practice  for  the  jury  who  dcehire  the  deodand  to  Ik  a 
certain  value  upon  it,  which,  when  there  has  been  blame  im- 
putable to  the  owner,  operates  as  a  fine;  and,  where  no  blame 
attaches,  the  jury  usually  make  the  deodand  merely  elusory, 
by  declaring  some  trilling  thing,  or  a  part  of  an  entire  thing,  to 
have  been  the  occasion  of  the  death,  There  can  be  no  deodand 
unless  it  is  declared  such  by  a  jury ;  ahd  the  verdict  of  the 
jury  on  that  point  will  be  with  difficulty  interfered  with; 
JftackftonCi  vol.  i,  p.  300,  et  seg.  See  afeo  Tomllns  But.  h.  t. 
A  similar  forfeiture  is  said,  on  the  authority  of  the  Regiatn 
Mtifataievu  to  have  been  known  m  gux  older  law ;  Bunkio% 
B,  i.  tit.  S,  §  10. 
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DEPENDING  ACTION.  An  action  is  held  to  be  in  de- 
pendence from  the  moment  of  the  citation,  until  the  final  deci- 
sion of  the  House  of  Lords  ;  and,  upon  such  a  dependence,  it 
is  competent  for  the  pursuer  to  use  cither  inhibition  or  arrest- 
ment, as  a  security  to  him  for  implement  of  the  decree  in  ease 
he  shall  succeed  in  obtaining  one.  Warrant  for  an  inhibition 
on  the  dependence  will  be  obtained  upon  production  at  the 
Bill-Chamber  of  the  summons  duly  executed.  The  inhibition 
must  bear  a  distinct  reference  to  the  action  on  which  it  pro- 
ceeds. Where  the  summons  concludes  for  a  precise  sum,  the 
cum  must  be  specified  in  the  inhibition ;  and  where  it  is  im- 
possible to  specify  any  sum,  the  nature  of  the  action  must  be 
particularly  mentioned.  The  effect  of  an  inhibition  on  the  de- 
pendence rests  entirely  on  the  decree  ;  and  where  the  action 
does  not  terminate  in  a  decree,  the  inhibition  is  not  effectual. 
Thus,  if  the  case  be  taken  out  of  Court  by  arbitration,  the  in* 
lubition  will  not  cover  the  sum  decerned  for  by  the  arbiter ; 
Reids,  &c.  3d  July  1751,  Mor.  p«  61)93,  and  EUhics,  \\\u~ 
jitiox,  No.  XVII.  But,  in  such  a  case,  the  enect  of  the  in- 
hibition may  be  reserved  by  an  express  stipulation  that  the  pur- 
suer shall  consent  to  a  judicial  decree  in  terms  of  the  arbiter"* 
award;  Stewart,  Kith  February  1770,  Mor.  p.  7004. 

The  same  rules  apply  to  arrestment  on  the  dependence  of  an 
action,  except  that  warrant  lor  the  arrestment  may  now  be  ob- 
tained summarily  on  production  of  the  libelled  summons  be- 
fore it  is  executed;  54  Geo.  Ill,  c.  137,  §2,  Such  arresu 
mcnts  do  not  prescribe  in  five  years  from  their  date3  but  in 
live  years  from  the  date  of  the  decree  in  the  action  ;  and  all  ar- 
restments on  the  dependence  may  he  loosed  on  caution-  Be- 
tween the  huul  decree  in  the  Court  of  Session  and  the  entry 
of  an  appeal,  the  creditor  may  inhibit  or  arrest  as  upon  a  final 
decree;  but  the  appeal  revives  the  depending  process.  See 
Bells  Com.  vol.  ii.  p.  150,  ci  acq.  and  7ii,  ft  acq.  4rlh  edit.  See 
also  A  n  est  m  en  t.    Loon  i  ng  a  rrext  m  e  n  t.    I hh  tb  i  turn . 

DEPONENT  ;  a  person  who  makes  oath  judicially.  The 
term  is  usually  applied  to  a  witness  whose  testimony  or  deposit 
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tion  is  taken  down  in  writing  and  authenticated  by  his  $ub- 
icription.    See  Dfj/cwttiofi. 

DEPOSITATION  OR  DEPOSIT;  is  a  contract  by 
which  a  subject,  belonging  to  one  person,  is  entrusted  to  the 
gratuitous  custody  of  another,  to  be  re-deli vercd  on  demand, 
lie  that  depositee  or  gives  in  custody,  is  called  the  depositor; 
and  the  person  with  whom  the  depositc  is  made,  is  called  the 
depositary*  The  contract  is  perfected  by  delivery  of  the  sub- 
ject. The  property  of  the  subject  and  the  risk  remain  with 
the  depositor  ;  consequently,  if  the  subject  perish  accidentally, 
it  perishes  to  him.  The  depositary,  until  the  subject  is  de- 
manded back,  is  liable  only  tor  gross  negligence,  and  bound  to 
such  diligence  as  he  uses  in  his  own  affairs ;  hut,  if  he  unduly 
delay  to  re-deliver  the  subject,  after  requisition,  he  will  he 
liable  in  the  most  exact  diligence ;  and  if,  after  that,  the  sub- 
ject should  perish,  even  accidentally,  he  will  be  answerable  for 
its  value.  Where  a  box  or  other  repository  under  lock  and 
kev  is  deposited  without  delivery  of  the  key,  the  depositary 
will  be  answerable  only  for  the  repository  itself,  and  not  for  its 
contents ;  if  the  key  be  delivered,  the  rules  just  explained  as 
to  diligence  will  apply.  Where  a  subject  is  committed  to  the 
custody  of  two  persons,  they  are  liable  xhtguli  in  solidum  for 
restitution;  Ersk.  U.  iii.  tit-  1,  §  26;  Stair,  H.  i.  tit,  18, 
§  10. 

Depositation  is  divided  into  proper  and  improper.  The 
former  is  wliere  ;i  speml  subject  is  deposited  to  he  restored 
without  alteration  ;  the  latter  where  money  or  other  fungible! 
are  deposited  to  Tic  returned  in  kind.  In  proper  depositation, 
the  real  right  of  the  subject  remains  with  the  depositor,  the 
depositary  having  neither  the  use  nor  the  disposal  of  it,  and 
although  it  seems  to  be  doubtful  whether  a  kmafide  purchaser 
from  a  depositary  who  has  fraudulently  sold  the  subject  will 
be  safe  from  the  owners  claim  for  restitution,  it  is  certain 
that,  where  there  has  been  no  fraud,  and  while  the  subject 
remains  with  the  depositary  himself,  his  creditors  have  na 
right  to  it  in  competition  with  the  owner.  In  wproptr  dep- 
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station,  however,  the  rule  Is  different  \  for  there  the  real  right 
is  transferred  to  the  depositary,  and  the  depositor  becomes  a 
•reditor  merely  for  the  quantity  of  fungibles  or  money  deposit 
ted.  But  it  is  proper  to  observe  that  there  may  be  proper  de- 
positation even  of  money  or  other  fungibles,  provided  they  are 
delivered  as  a  specific  subject,  marked  so  as  to  be  distinguisha- 
ble from  the  depositary's  ordinary  stock.  So  also  bills  and 
other  negotiable  instruments  may  be  the  subject  of  pr»per  de- 
positation, provided  the  power  of  negotiation  is  not  with  the 
depositary.  The  result,  therefore,  is,  U(,  That  where  depo- 
sited goods  are  extant  and  distinguishable,  the  depositor,  in  all 
cases  of  proper  depos  itation,  is  entitled  to  have  them  set  apart 
from  the  common  fund  and  re-delivered  to  him ;  and,  tofyfr 
That  where  the  subject  deposited  U  to  lx?  returned  in  kind,  the 
depositor  is  only  a  personal  creditor  of  the  depositary ;  Bclff 
Com.  vol  i.  p.  193,  ei  acq.  edit. 

The  depositary  is  bound  to  restore  the  subject  with  all  its 
fruits  and  accessaries ;  and  this  obligation  is  enforced  by  the 
nrtfo  direeta.  The  actio  contrana  of  depositation  is  compe- 
tent to  the  depositary  against  the  owner  for  indemnification  of 
any  loss  or  expense  which  he  may  have  incurred  through  the  cus- 
tody of  the  subject.  On  account  of  the  exuberant  trust  implied 
in  this  contract,  the  depositary  is  not  entitled,  either  in  proper  or 
improper  depositation,  to  plead  compensation  or  retention  against 
the  depositor  in  payment  or  security  of  another  debt  due  by 
the  depositor  to  the  depositary,  liut  where  the  depositary's 
claim  arises  from  damage  occasioned  by  the  subject  of  the  de- 
positation itself,  or  on  account  of  money  disbursed  in  the  cus- 
tody of  it,  the  depositary  may  retain  the  subject  until  he  is  fully 
indemnified  for  such  loss  or  expense ;  Ersk.  IS.  iii.  tit,  1,  § 
57;  Stair,  B.  i.  tit.  13,  §  8W9 ;  lielfs  Com.  vol  ii.  p.  134, 
4th  edit*  If,  on  the  depositary's  death,  his  heir,  ignorant  of 
the  depositation,  bona  jide  sell  the  subject,  he  is  accountable  on- 
lv  tor  the  price  received  by  him,  or,  if  he  have  not  received  the 
price,  he  will  be  discharged  of  his  obligation  by  assigning  his 
claim  for  the  price,  to  the  depositor ;  Ersk.  Ibid* 

There  are  several  special  kinds  of  depositation  which  will  be 
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more  appropriately  considered  under  separate  artielcS.  Suck 
are  deportations  giving  rise  to  claims  under  the  edict  »autcet 
cattpvnes,  stahvkiril, — sequestration  voluntary  and  judicial,— 
consignation  of  money,— and  trust,  which  is  a  sort  of  deposita- 
tion. These,  however,  although  classed  by  our  law  writer* 
under  di:}-.. 'Station,  differ  in  some  essential  particulars  from  de- 
positation properly  so  called.  See  the  following  articles  in  tlii» 
Dictionary,  Coruignatim  K&utft,  Caupones,  $c,  Sequestra* 
thm.  Trust.  Sec,  on  the  subject  of  this  article,  Stuir,  B*  i. 
iit.  13  ;  Banl  ifm,  B.  i.  tit.  15  \  Erik.  B.  ill  tit.  1,  §  26,  ct 
seq. ;  BelFs  Com.  vol-  I  p-  103s,  d       *tft  edlt 

DEPOSITION  ;  is  the  testimony  of  a  witness,  who  is  called 
also  a  deponent,  put  down  in  writing.  Prior  to  the  establishment 
of  the  Jury  Court,  all  proofs  by  witnesses  in  civil  causes,  whe- 
ther taken  IxiVe  the  Court  of  Session  or  before  an  inferior 
court,  or  before  a  commissioner  named  by  the  Court  to  take 
the  proof,  were  committed  to  writing  for  the  consideration  of 
the  Court  which  was  to  decide  on  the  import  of  the  proof  ad- 
duced. This-  mode  of  taking  evidence  has  Wen  almost  entirely 
superseded  in  the  Court  of  Session  by  the  introduction  of  jury 
trial  in  civil  eauses ;  but  it  is  still  competent  even  for  that  Court 
to  authorise  the  testimony  of  witnesses  to  he  taken  according  to 
the  old  form ;  and,  as  the  practice  of  taking  evidence  in  this 
way  still  prevails  in  inferior  courts,  it  is  proper  to  explain  the 
manner  in  which  it  is  done. 

The  deposition  is  taken  in  presence  of  the  parties  or  their 
counsel  or  agents,  either  by  the  Judge,  or  by  a  commissioner, 
who  administers  the  oath  to  the  deponent.  Before  being  exa- 
mined in  the  cause,  the  witness  is  purged  of  partial  counsel,  as 
it  is  technically  expressed ;  that  is,  he  is  asked,  Upon  oath, 
whether  he  has  received  any  reward  or  promise  of  reward  for  the 
testimony  he  is  about  to  give;  whether  he  has  been  instructed 
what  to  say  ;  and  whether  he  hears  malice  against  any  of  the 
parties  in  the  cause.  If  he  answer  those  questions  satisfactorily* 
the  examination  in  causa,  as  it  is  termed,  proceeds.  The  in- 
terrogatories are  put  under  the  controul  of  the  Court,  or  of  the 
commissioner,  and  the  answers^  as  given  by  the  witness,  art 
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taken  down  in  writing  by  tin?  clerk  to  tlic  proof  If  there  be 
any  objection  to  the  competency  of  the  questions,  or  to  the  ad- 
missibility of  the  witness,  the  objection  is  stated  to  the  Judge, 
or  to  the  commissioner,  who  cither  disposes  of  it  immediately, 
or  reserves  it  for  the  opinion  of  the  Court,  his  judgment,  cither 
repelling  or  sustaining  the  objec  tion,  being  subject  of  course  to 
the  review  of  the  Court.  Those  objections,  with  the  whole 
pleadings  upon  them  before  the  commissioner,  were  formerly  in 
use  to  be  engrossed  verbatim  in  the  report  of  the  proof;  but 
the  Act  of  Sederunt  11th  March  1800,  in  order  to  put  an  end 
to  this  practice,  directs  that,  in  proofs  taken  on  commission  from 
the  Court  of  Session,  the  commissioner  shall  exercise  his  own 
judgment  in  excluding  from  the  report  of  the  proof  all  unne- 
cessary pleading  or  altercation  about  the  competency  of  ques- 
tions, or  the  admissibility  of  witnesses,  and  that  he  shall  take 
separate  notes  of  such  objections  as  he  think*  of  importance  f _>r 
the  information  of  the  Court*  He  is  also  directed  to  take  a  note 
of  any  peculiarity  in  the  witness's  manner  of  giving  his  testis 
mony.  The  examination  of  the  witness  being  finished,  the  de- 
position is  rend  over  to  him,  so  as  to  give  him  an  opportunity 
of  correcting  any  error  which  may  have  been  fallen  into  in  taking 
it  down;  and  it  is  closed  by  a  declaration  that  the  whole  of  it  is 
truth  as  the  deponent  shall  answer  to  God.  The  deposition  is 
authenticated  by  the  subscriptions  of  the  deponent,  and  of  the 
Judge  or  commissioner,  and  the  clerk  to  the  proof.  If  the 
deponent  cannot  write,  that  circumstance  is  mentioned  in  the 
deposition  ;  and  the  BubfiCripttons  of  the  Judge  or  commission- 
er, and  the  elerk  are  sufficient*  See  Evidence.  Proof.  lie* 
prohator.    Jury  Court 

In  the  Court  of  Justiciary,  the  testimony  of  the  witnesses,  as 
delivered  to  the  jury,  were  taken  down  at  large  in  writing,  until 
the  statutes  ill  Geo.  II.  c.  V.)t  add  23  Geo.  TIL  c.  45,  put  an 
end  to  the  practice  ;  leaving  to  the  Court  an  option  to  proceed  ac- 
cording to  the  old  form,  if  they  sec  cause ;  Ifume>  voL  ii.  p.  3GS» 
The  former  practice  still  prevails  in  criminal  trials  before  the 
Judge  Admiral;  and  where  it  is  found  necessary  to  take  the  depo- 
sitions of  the  witnesses  examined  on  a  precognition  in  ordinary 
Dd2 
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criminal  cases,  the  formalities  just  explained  are  observed.  See 
Prerogn  it  ion .    Cr  i  m  t  nut  Pronccu  t  i&n. 

DEPOSITION  of  A  C-LKRuvMAJf.  The  minister  of  * 
parish  who  has  been  guilty  of  scandalous  or  immoral  conduct, 
or  of  any  other  offence  against  the  presbyter) an  scheme  of  ec- 
clesiastical discipline,  may  he  deposed  from  his  holy  office  by 
lentenec  of  the  chureh  judicatories,  and  so  deprived  of  the 
profits  of  his  benefice.  AftcT  the  Reformation  sentence  of  de- 
position by  a  church  court  did  not  disqualify  the  deposed  mi- 
nister for  enjoying  the  benefice  for  life,  that  being  coiteidered 
as  a  civil  right  conferred  on  him  by  the  patron.  IJut  the  stat. 
1592,  c-  115,  declares,  that  sentence  of  deposition  by  a  church 
court  shall  have  the  effect  of  depriving  the  deposed  minis, 
ter  of  the  rents  and  emoluments  of  his  benefice,  and  that 
the  benefice  shall  thereby  become  vacant.  After  the  sen- 
tence of  depiction  i*  extracted  and  shown  to  the  patron,  he  is 
allowed,  by  the  same  statute,  six  months  to  supply  the  vacan- 
cy ;  and,  if  he  fail  to  present  within  that  time,  the  right  to  sup- 
ply that  vacancy  devolves  on  the  presbytery  within  which  tlic 
benefice  is  situated.  A  minister  once  deposed  may  be  restored 
to  the  exercise  of  his  ministry  by  the  General  Assembly ;  but 
regularly  he  ought  not  to  be  settled  in  the  same  church,  be- 
cause it  is  held  that  the  stigma  attached  to  his  character  by  the 
deposition,  is  likely  to  impair  the  usefulness  of  his  ministry  in 
that  parish.  Sometimes,  instead  of  sentence  of  deposition  or 
deprivation,  the  church  judicatory  takes  a  milder  course,  and 
merely  declares  the  relation  between  the  minister  and  his  pa- 
rish to  be  loosed,— a  declaration  which  is  equivalent  in  effect  ta 
a  deposition,  and  which  is  usually  resorted  to  where  the  clergy- 
man is  contumaciously  disobedient  to  the  church  courts,  or 
where  he  promulgates  doctrines  inconsistent  with  the  tenet* 
of  our  National  Church.  Where  sentence  of  deposition  i* 
pronounced  by  an  inferior  church  court,  and  afterwards  re- 
versed on  appeal  to  a  higher  court,  it  is  held  as  if  it  had  never 
been  pronounced  ;  but,  if  the  sentence  be  affirmed,  the  misisters 
right  to  the  profits  of  his  benefice  ceases  from  the  date  of  the 
tentence  of  the  inferior  court,   A  minister  who  has  been  de- 
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posed  may,  on  reasonable  considerations,  be  restored  to  his  sa- 
cred functions  by  the  General  Assembly  without  any  new  ordi- 
nation ;  hence  it  appears  that  the  ecclesiastical  character  is  to 
that  extent  indelible,  although  after  deposition  the  party  is  not 
to  be  regarded  as  a  minister  of  the  church,  nor  entitled  to  any 
privileges  as  such,  even  if  he  should  be  reponcd,  unless  be  is 
again  settled  in  a  ministerial  charge  ;  Btt/t/itun,  R  iL  tit,  8,  § 
220,  et  scq.  and  B.  iv.  tit.  22,  §  21,  See  Minister.  Church 
Judicatories, 

DEPREDATION"  or  HEIRSHIP;  is  the  ofTence  of 
driving  away  numbers  of  cattle  or  other  bestial  by  the  master- 
ful force  of  armed  persons.  This  crime,  although  now  almost 
unknown  in  this  country,  was  at  one  time  very  prevalent*  The 
punishment  is  capital.    Hume,  vol.  i.  p.  107.    See  Hcrship. 

DEPRIVATION  of  a  clkeoyman\  see  DepoiU'toit. 

DEPUTY  ;  one  who  exercises  an  office  under  another.  A 
deputy  differs  from  the  assignee  to  an  office  ;  the  principal  is 
liable  for  the  acts  of  his  deputy,  but  the  grantcr  is  not  liable  for 
the  acts  of  his  assignee.  No  judge  has  the  power  to  name  a 
deputy,  unless  be  is  expressly  authorised  to  do  so  by  the  giant 
to  himself.  A  deputy  appointed  by  a  deputy,  who  has  a  power 
of  deputation,  is  usually  called  a  substitute;  Ewk.  B,  i.  tit.  2, 
§  13.    Sec  I)dc»atcd  Jurisdiction. 

DERELICT  ;  is  an  English  law  term,  signifying  any  thing 
fomkes  or  left,  or  wilfully  cast  away.  Derelict  lauds  sudden- 
ly left  by  the  'sea  belong  to  the  King ;  but,  if  the  sea  recede 
gradually,  and  by  imperceptible  degrees,  the  gain  will  go  to 
the  owner  of  the  adjacent  lands,  Ry  stat.  54  Geo.  III.  c.  81t 
§  21,  et  scq.  certain  goods  derelict  (spirits  and  tobacco)  are 
liable  to  the  duties  of  customs,  :<s  ii'  legally  imported  ;  Tomuus 
D'tcL  L  L  As  to  derelict  ships,  *.  e*  vessels  forsaken  at  sea, 
tee  Wreck. 

DERELICT  I  OX.  The  term  dereliction,  in  Scots  law,  is 
nearly  similar  in  import  to  the  English  term  derelict,  Stray 
cattle  not  claimed  within  year  and  day  are  held  to  be  dcreliu- 
quished,  and  arc  escheated  to  the  King.  Rut,  if  the  thing 
found  be  inanimate,  it  w«ul<l  appear  that  the  presumption  of 
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dereliction  docs  not  hold,  and  that  the  owner  may  reclaim  it  at 
any  time  within  the  period  of  the  long  prescription  of  forty 
years;  Bankton,  B.  i.  tit,  8,  §  4;  Ersk.  B,  ii,  tit,  1,  §  lii. 
With  regard  to  land  gained  from  the  sea,  we  have  not  recog- 
nised the  disti notion  of  the  English  law.  In  Scotland  the  shores 
of  the  sea  are  held  to  belong  to  the  public  for  the  purposes  of 
navigation,  and  to  the  King  as  trustee  for  the  public.  But 
this  right  is  confined  to  the  shore  of  the  Ben  only,  and  is  not 
understood  tu  confer  on  the  King  any  thing  like  a  right  of  private 
property.  If,  therefore,  the  sea  were  to  recede  either  suddenly 
or  imperceptibly,  the  bud  w  gained  would  helong  to  the  adjacent 
proprietors  whose  property  is  bounded  by  the  sea- shore  ;  Bunk, 
ton,  Ii.  i.  tit,  3,  §  4  ;  Enk.  U.  ii.  tit.  1,  §  6 ;  and  tit,  6,  §  17. 
See  Strays.  Waifs.    Wreck.    Regal\a.  Sea-green*. 

The  Teind  Court  will  pronounce  a  decree  approving  of  a 
valuation  of  tithes  by  the  sub* commissioners,  although  tha 
sub-valuation  has  not  been  acted  upon  for  upwards  of  forty 
years,  lint  if  there  has  been  a  use  of  payment  of  a  higher 
late  of  teind  than  that  fixed  by  the  sub- commissioners,  the  sub- 
valuation  will  beheld  to  be  derelinquished,  and  the  Court  will 
not  approve  of  it,  even  although  the  long  prescription  has  not 
run  on  the  higher  rate.  It  appears,  however,  to  be  now  settled 
that  the  same  rule  docs  not  apply  to  the  ease  of  a  valuation  by 
the  High  Commission,  or  to  a  sub-valuation  approved  of  by  tbat 
Court ;  for  it  has  been  recently  decided  that  a  decree  of  valua- 
tion by  the  High  Commission  will  not  be  held  to  be  dere- 
1  in  qui  shed  by  prescription,  or  by  a  contrary  and  a  higher  rate 
of  payment  for  any  peril  id  however  long.  See  L'vitnril  £>a 
Tithes,  vol.  i.  p.  37G-38G,    Sec  also  Temds. 

DESCENDANTS  ;  are  all  the  persons  descended  from  one 
common  ancestor.  Thus  the  son,  the  grandson,  and  the  great- 
grandson,  arc  descendants  in  the  direct  line.  The  children  if 
younger  brothers  arc  descendant*  in  the  collateral  line.  In 
legal  suciTS&ion  doM'ewbrit-j  are  always  preferred  to  ascendants, 
according  to  certain  ride?,  fully  explained  under  the  article 
tfucecssiott.  See  also  Heir.  Executor.  Cemqucst. 
DESERTION  ;  in  martial  law,  h  the  offence  of  a  soldier 
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or  sailor  who  quits  the  army  or  navy  without  hcing  discharged, 
or  without  leave  of  absence.  By  the  annual  mutiny  act,  mili* 
tary  desertion  is  punishable  with  death,  or  with  such  other 
punishment  as  a  court- martial  may  think  proper  to  award  ; 
Tumlhf.i  Dkt.  voce  Soldiers.  Desertion  from  the  navd  ser- 
vice of  Great  Ihitain  is  in  like  maimer  puiiibhnble  at  tlie  dis- 
cretion of  a  court-martial.  Ey  she  artielcs  u\'  war  regulating 
litis  branch  of  vervi-f  (;:rts.  \~>  and  ]'.',),  ii  is  provided  that 
"  every  person  who  shall  desert  to  tlie  enemy,  or  run  sway  with 
"  any  ship,  ordnance,  &c.  to  the  weakening  of  the  service,  or 
*•  yield  up  the  same  cowardly  or  treacherously  to  the  enemy, 
"  shall  suffer  ileath and  i;  every  person  who  shall  desert,  or 
'  entice  others  to  do  so,  shall  sufier  death,  or  such  other  nunish- 
ment  as  a  court-martial  shall  think  lit"  Tomlins  Diet,  voce 

Navy, 

Where  a  person  is  suspected  to  be  a  deserter,  either  from  the 
military  or  naval  service,  lie  may  be  apprehended  by  any  con- 
stable,  or  by  any  officer  or  soldier  in  the  service,  and  brought 
before  the  nearest  justice  of  the  peace ;  and  if,  by  the  party's 
own  confession,  or  by  the  oath  of  one  witness,  or  by  the 
knowledge  of  the  justice,  it  appear  that  he  is  a  deserter, 
the  justice  may  commit  him  to  prison,  and  transmit  an 
account  of  the  commitment,  in  a  prescribed  form,  to  the 
Secretary  at  W#f  in  London,  or  to  the  Secretary  of  the 
Admiralty.  And,  on  receiving  authority  from  either  of  those 
functionaries,  the  justice  may  giant  an  order  on  the  collector 
of  the  land-tax  of  the  place  of  commitment  for  a  reward  of 
twenty  shillings  to  the  person  who  apprehended  the  deserter.  A 
person  guilty  of  concealing  or  assisting  a  deserter,  forfeits  <£}S0 
on  conviction,  by  the  oath  of  one  witness,  before  any  justice, 
the  fine  to  be  levied  by  distress  ;  half  being  paid  to  the  infor- 
mer, and  half  to  the  officer  commanding  the  regiment  or  coq^s, 
Tailing  distress,  or  if  the  guilty  person  do  not  pay  the  fine 
within  four  days  after  conviction,  he  is  to  he  committed,  by 
warrant  under  the  hand  of  the  justice,  to  gaol  fur  six  months. 
Any  commissioned  officer  forcibly  entering  or  breaking  open, 
any  dwelling-house  or  out-house,  on  pretence  of  searching  for  a 


deserter,  without  a  written  warrant  from  a  justice  of  the  pea^t* 

forfeits  J?20.  TuiCs  Justice  if  Peace,  p.  3f>7. 

Desertion  is  not  a  crime  cognizable  by  the  ordinary  courte  of 
law  in  Scotland.  Dut  to  seduce  a  soldier  or  a  sailor  to  desert 
his  Majesty's  service,  is  an  offence  punishable  arbitrarily  at 
com]]  urn  law  ;  If  tune.  vol.  i.  p.  551  and  520*  And,  by  37 
Geo,  IH.  c.  70,  (made  perpetual  by  57  Geo.  Ill,  c  7,)  tht 
attempt  to  seduce  a  soldier  or  a  sailor  from  bis  ditty  is  dedar, 
cd  a  capital  offence,    ^ec  Soldiers,   Navy.  Court-Martid. 

In  the  merchant  service,  a  seaman  who  deserts  the  ship, 
before  the  expiration  of  the  term  of  his  agreement,  forfeits  all 
bis  wages,  But  it  is  not  held  to  be  desertion  if  the  seaman 
enter  into  his  Majesty's  service  either  voluntarily  or  by  im- 
pressment. In  either  case  he  is  entitled  to  his  wages,  up  to 
the  period  of  bis  entry  into  the  King's  service,  provided  the 
ship  which  he  has  left  has  arrived  at  her  port  in  safety. 
Neither  is  it  desertion  if  the  master  compel  the  seaman  to 
quit  the  ship  by  harsh  treatment ;  BelC s  Cum.  vol.  L  p.  41Q> 
4th  edit. 

DESERTION  of  married  persons.  Wilful  and  ma& 
cioiis  desertion  or  abandonment  of  the  conjugal  society,  on  the 
part  either  of  a  husband  or  of  a  wife,  may  be  the  ground  of  a 
divorce  under  the  stat.  1 573,  c  55.  Where  either  party  ha* 
deserted  from  the  other  without  reasonable  cause,  and  has  re- 
mained maliciously  separate  for  four  years  together,  the  party 
deserted  may  pursue  a  process  of  adherence  before  the  judge 
ordinary,  whose  decree  of  adherence  may  be  enforced  by  letters 
uf  horning  under  authority  of  the  Court  of  Session.  After 
this  the  Church  is  directed  by  the  statute  to  proceed  first  by 
admonition  and  then  by  excommunication.  And  if  all  these 
be  disregarded,  an  action  of  divorce  may  be  pursued  before  the 
Commissaries  of  Edinburgh.  In  practice,  the  Commissaries 
pronounce  sentence  of  adherence  after  one  years  desertion; 
|mt  four  years  must  intervene  between  the  first  desertion  and 
the  decree  of  divorce.  To  prevent  fraud,  the  parly  pursuing 
a  divorce  on  the  ground  of  desertion  must  swear  that  there  u 
|jp  collusion.    Where  the  party  accused  of  desertion  it  furili 
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•f  tlic  kingdom,  that  will  afford  a  sufficient  bar  to  the  action  of 
divorce  ;  although  it  would  seem  that  tins  wiU  he  no  defence 
where  the  of  Sending  party  has  gone  abroad  with  the  deliberate 
purpose  of  avoiding  conjugal  adherence ;  Er&fo  lh  I  tit.  6',  $ 
44,  But  where  tlie  husband  or  wife  is  so  absent  about  his  or 
her  lawful  aflairs,  or  in  pursuance  of  a  sentence  of  banishment^ 
no  action  can  tie  instituted ;  and  if,  during  such  absence,  the 
party  remaining  at  home  should  enter  into  another  marriage 
in  the  bonajitk  belief  that  the  absent  party  is  dead,  the  bus* 
band  or  wife,  on  his  or  her  return,  may  either  resume  the  for- 
mer connexion,  or  sue  for  a  divorce  on  the  ground  of  adultery. 
The  bona  fides  >  however,  will  be  a  protection  against  any  cri- 
minal prosecution  either  on  the  ground  of  bigamy  or  of  adul- 
tery ;  Erik.  ibid. ;  Bank.  B.  i,  tit.  5,  § 

The  eileet  of  divorce  on  the  gr<  nnd  of  desertion  is  declared, 
by  the  statute  ISTii,  c.  5o,  to  be,  that  the  party  offender  shall 
41  tvne  and  lose  their  tocher  i  t  donaiwuts  propter  nupttas?—- 
that  is,  the  olf ending  husband  is  bound  to  restore  to  the  wife  her 
toe  hen  and  to  pay  or  implement  to  fier  all  her  provisions  legal  or 
conventional ;  and*  on  the  other  hand,  the  often  ding  wife  forfeit! 
to  the  husband  her  tocher,  and  all  the  ri gists  which  would  have 
belonged  to  her  had  the  marriage  been  dissolved  by  the  pre- 
decease of  the  husband;  Ernie.  B.  i.  tit.  6,  §  40.  See,  on  the 
subject  of  this  article,  $fair>  13.  I  tit.  4,  §  8  and  20 ;  Bank. 
B.  i.  tit.  §  li>7,  et  nap  ;  Jlrxh.  B.  i.  tit.  6,  §  44,  €t  scq. 
See  also  Marriage*  Divorce, 

I) E SE It T ION  o  p  a  t s sa  nt.  The  act  of  sederunt  1 
§  5,  provides  that,  "  where  a  tenant  shall  run  in  arrear  of  one 
"full  yearns  rent,  or  shall  desert  bis  possession,  and  leave  it 
**  unlal>oured  at  the  usual  time  of  labouring,  in  these,  or  either 
"  of  these  cases,  it  shall  be  lawful  to  the  heritor,  or  other  setter 
"  of  the  lands,  to  bring  his  action  against  the  tenant  before  the 
"judge  ordinary,  who  is  hereby  empowered  and  required  to 
"  decern  and  ordain  the  tenant  to  find  caution  tor  the  arrears* 
"  and  for  payment  of  the  rent  for  the  five  crops  following,  or 
H  during  the  currency  of  the  tack  if  the  tack  is  of  a  shorter 
%  endurance  than  five  years,  witfuji  a  cumin  time  to  limited 
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M  by  the  judge ;  and,  filing  thereof,  to  decern  the  tenant 
*'  summarily  to  remove,  and  to  eject  him  in  the  same  manner 
€i  as  if  the  tack  were  determined,  and  the  tenant  had  been  le- 
<c  gaily  warned  in  terms  of  the  foresaid  act  1555,"  But,  in- 
dependently of  the  act  of  sederunt,  which  ought,  in  fetrict- 
ncsft,  to  he  held  as  merely  declaratory  of  the  rule  of  decision 
which  the  Court  will  adopt  under  the  circumstances  stated,  it 
appears  to  l>e  settled  at  common  law,  that,  where  a  tenant  de- 
serts his  possession  for  any  considerable  length  of  time,  or  in 
eucli  ii  manner  a*  to  indicate  a  decided,  intention  on  his  part  to 
abandon  hi*  lease,  the  landlord  is  entitled  to  enter  into  posses- 
•ion  of  the  farm,  and  to  prevent  the  tenant  from  resuming  pos- 
session. As  the  fact  of  desertion,  however,  may  be  ambigu- 
ous, it  seems  proper,  in  order  effectually  to  exclude  the  tenant, 
to  have  the  forfeiture  of  his  lease  declared  by  the  decree  of  a 
judge  ;  and  where  circumstances  admit  of  it,  the  action  ought 
to  be  laid  upon  the  act  of  sederunt  175(3.  See  Taylor,  £$$ 
November  1728,  Mor.  p.  15,510  ;  Bell  on  Lave*)  p.  409,  d 
$m.  3d  edit.    See  also  Lease. 

DESERTION  of  the  DIET*  To  desert  the  diet  in  a 
criminal  process  is  judicially  to  abandon  proceedings  on  die 
particular  libel  in  virtue  of  which  the  pannel  has  been  brought 
into  Court.  The  Court  may  declare  the  diet  to  be  deserted, 
1st,  In  consequence  of  the  absence  of  the  prosecutor  at  the 
calling  of  the  diet,  which  will  have  the  effect  of  freeing  the 
pannel  from  a  prosecution  on  that  particular  libel,  but  will  not 
prevent  a  new  process  being  raised  on  the  same  grounds.  &/, 
Where  some  defect  or  informality  has  been  discovered  in  the 
libel,  or  where  there  is  a  good  objection  to  the  relevancy,  the 
Court,  on  the  application  of  the  prosecutor,  may  desert  the  diet 
•pro  hco  et  tempore,  as  it  is  expressed.  In  this  case,  the  prose- 
cutor acquaints  the  Court,  and  the  pannel,  that  he  wishes  to  past 
from  the  prosecution  for  the  time  and  occasion  only,  but  to  re- 
serve his  right  to  insist  of  new  if  he  shall  see  cause ;  and,  if 
die  Court,  in  the  exercise  of  their  discretion,  accede  to  the 
prosecutor's  motion,  the  desertion  pro  loco  et  tempore  does  not 
fcar  the  prosecutor  from  raising  a  new  libel,  in  which  the  fltT«r 
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fcftj  be  corrected.  The  diet,  however,  must  be  deserted  as  to 
the  one  libel  tit' lure  the  other  can  be  insisted  in.  Lctsthj,  If 
the  prosecutor  thinks  proper  entirely  to  abandon  the  prosecu- 
tion, he  may  move  the  Court  to  desert  the  diet  mmplicitet\  % 
motion  which  will  be  acceded  to  as  a  matter  of  course,  mid  the 
effect  of  which  will  be  to  put  a  final  stop  to  all  farther  proceed* 
ings  against  the  pannei  for  the  same  oJicnce ;  Hume,  vol.  Si  p. 
257,  27£,  and  iiG8}  et  mp 

The  prosecutor  may  move  for  a  desertion  of  the  diet  pr» 
loco  et  tempore  even  after  a  plea  of  guilty  has  been  recorded. 
But,  after  the  jury  is  onee  sworn,  no  desertion  pro  loco  et  tem- 
pore is  competent ;  and  the  libel,  such  as  it  is,  must  take  in 
fate.  The  public  prosecutor,  however,  even  after  a  verdict  of 
guilty  lias  been  returned  by  toe  jul,y,  may  desert  the  diet  stm- 
plialt-r  if  he  think  proper;  the  consequence  of  which  will  be* 
that  the  pannei  I,e  Ihc  o!1  punishment  for  his  offence,  and 
of  all  future  question  on  that  account ;  Hume,  vol.  ii.  p.  27^, 
808,  408,  and  476. 

A  prisoner  who  has  run  his  letters,  as  it  is  termed,  under 
the  act  1701,  c.  6,  and  who,  after  the  expiration  of  the  sixty 
days,  has  been  served  with  new  criminal  letters,  for  the  same 
offence,  is  entitled,  under  the  statute,  to  have  the  diet  deserted 
sitnplivUer,  if  the  libel  be  not  prosecuted  to  a  final  sentence 
within  forty  days  after  the  prisoner  is  of  new  incarcerated ;  un- 
less the  delay  has  taken  place  at  his  desire.  The  effect  of  suck 
a  desertion  of  the  diet  is  declared  to  be,  that  the  paunel  shall 
be  for  ever  free  of  all  challenge  or  question  touching  that  aft 
fence-  The  construction  of  this  provision  of  the  statute,  hew, 
ever,  has  given  rise  to  considerable  doubts.  See  Hume^  voL  ii, 
p.  97,  et  icq.  See  also  Liberation.  Diet.  Criminal  Prosecution. 

DESIGNATION  ;  is  the  addition  or  description  of  a  per- 
son.  It  is  necessary  in  all  deeds  to  design  or  mark  out  the 
parties  in  such  a  manner  as  to  distinguish  them  from  all  others ; 
and,  in  practice,  this  is  tlone  by  setting  down  the  title  of  nobi- 
lity, or  the  name  and  surn-ime  of  the  party,  w  ith  an  addition 
or  description  of  him  by  his  estate,  profession,  trade,  or  place 
«f  residence.    The  witnesses  to  thy  execution  of  a  deed  and 


DE5  BES 


the  writer  of  it  (except  in  the  case  of  holograph  deeds)  must 
also  be  named  and  designed  in  the  tenting  clause,  otherwise 
the  deed  will  not  be  probative,  The  statutes  regulating  this 
subject  are,  1579,  c.  ttO  ;  151)3,  c.  175  ;  and  1681,  c,  5.  See 
Stair,  H.  iv.  tit,  g$  j$  19.  and  tit.  SO,  §  &3  ;  Ilankton,  B.  i.  tit. 
11,  §  Si4;  £r*A'.  B.  iii.  tit.  &  §  6,  «J  icq. Jfatlfa  Lrcf.  vol.  L 
jj.  I30,ri  £Sgf*«  vol,  ii.  p.  156,  t  t  Sec  also  Testing  Clause. 
Writ. 

DESIGNATION  of  a  manse  a\d  glehs.  Manses  and 
glebes  for  the  clergy  are  designed  or  eet  apart  by  the  presby- 
tery of  the  bounds.  For  the  manse,  which  includes  a  dwelling- 
house,  a  stable,  barn,  and  byre,  with  a  garden,  half  an  acre  ii 
usually  allowed.  The  legal  extent  of  a  glebe  is  four  acres  of 
arable  laud,  or,  where  there  is  no  arable  land,  sixteen  sou  im  of 
pasture  land,  i.  c.  pasture  for  sixteen  cows,  or  one  hundred  and 
•ixty  sheep.  The  manse  and  glebe  must  be  designed  from  the 
church  lands  in  the  parish,  "  conttgue  and  maht  exat* 

to  the  kirk  or  manse ;  lirst  out  of  parson's,  vicar's,  abbot" s,  or 
prior's  lands,  and,  failing  them,  from  bishop's  lands,  or  any  other 
church  lands ;  1572,  c  48;  355)2,  c.  116;  1593,  c.  161 ;  luOG,  c. 
7.  And  it  has  been  held  that  lands  are  liable  to  be  designed  for  a 
glebe  as  church  lands,  although  the  superiority  of  them  only  had 
belonged  to  the  church  for  a  long  period  before  the  llcfozmutiun ; 
and  when,  at  the  time  of  designing  a  glebe,  there  are  lands  in 
a  parish  held  of  the  Crown  in  right  of  a  priory,  others  held  Jiy 
the  Crown  in  right  of  a  bishop,  and  others  held  by  an  univer- 
sity in  right  of  the  priory,  the  first  are  primarily  liable,  the 
bishop's  lands  in  the  second  place,  and  the  others  only  ultimo 
loco,  whatever  may  have  beeu  the  description  of  the  lands  at 
the  Reformation,"  or  at  the  date  of  the  act  1503;  Minister 
of  Kmgsbarns,  11th  June  1709  ;  Mor.  Jgp.  VOCt  Glebe, 
No.  U. 

Where  there  are  no  church-lands  in  the  parish,  or  where 
the  ehurch-lands  are  appropriated  to  the  use  of  universities, 
.chools,  or  hospitals,  the  designation  may  be  made  out  of  the 
temporal  lands  most  commodious  and  nearest  to  the  church  or 
manse,  the  other  heritors  of  the  i^rish  being  hound  to  give  a 
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■proportional  relief  to  the  heritor  whose  land  is  taken  ;  1G41,  © 
31  ;  15.  ii.  tit.  10,  §  59.    But,  "  in  all  designations  of 

•*  glebes,  incorporate  acres  in  village  or  town,  where  the  heritor 
"  has  houses  and  gardens,  the  same  shall  not  bo  designed,  h« 
**  always  giving  other  lands  nearest  to  the  kirk  ;??  1663,  c.  21. 
If  church  lands  he  designed,  all  the  other  proprietors  of  ehurch 
land  in  the  parish  must  relieve  the  heritor  whose  lands  arc  do 
ingned  pro  rata  ;  1594,  c.  199 ;  and  where  the  designation  in 
from  temporal  lands,  all  the  heritors  of  the  parish  arc  liable  in 
a  proportional  relief.  This  claim  for  relief,  however,  is  not  a 
debitum  fundi,  hut  merely  a  personal  claim  against  the  pro- 
prietors At  the  time,  and  their  representatives ;  Erxk.  ibid.  § 
60 ;  Stair,  13.  ii.  tit.  3,  §  10.  Sec  Dcbitum  Fundi.  In  ques- 
tions relating  to  the  designation  of  glebes  temple  lands,  i.  c. 
lands  which  belonged  formerly  to  the  knights  templars,  are  not 
held  to  be  church  lands  ;  Bnnkhm>  B.  ii.  tit,  8,  §  22.  It  doe* 
not  appear  to  be  quite  settled  whether,  where  the  church  land* 
in  the  pariah  are  remote  from  the  manse,  the  glebe  may  be  de- 
signed from  the  temporal  lands  adjacent;  hut,  if  that  be  com- 
petent, it  seems  to  follow  that  the  heritor  whose  land  is  taken 
must  have  a  total  relief  from  the  proprietors  of  the  ehurch 
lands  in  the  parish.  In  the  ease  of  Kmgsbarns,  it  was  ulti- 
mately found  that,  even  where  there  were  church  lands  in  this 
parish,  the  minister  was  entitled  to  a  designation  out  of  tem- 
poral lands  adjacent  to  the  manse,  and  that  the  relief  lay  againt  t 
the  whole  heritors.  See  the  case  of  Kingsbarns,  ut  supra  ; 
and  also  10th  June  1794,  Bills  Cams,  and  Mor.  p.  5140.  The 
ultimate  decision  in  that  case,  however,  proceeded  on  special- 
ties* See  the  general  principle  illustrated  in  Laidlaw,  2d  De- 
cember 1S00;  Mar.  App.  voce  Glebe,  No.  III. 

After  a  designation  by  the  presbytery,  if  the  possessors  of  the 
lands,  designed  for  manse  or  glebe,  do  not  yield  possession  to 
the  minister,  he,  on  producing  the  designation  at  the  Hill- 
Chamber,  may  obtain  warrant  for  letters  of  horning,  to  charge 
the  possessors  to  remove  ;  and  disobedience  to  this  charge  may 
be  followed  by  caption ;  1572*  c.  43 ;  Bankton,  li.  ii  tit.  8> 
§  HO*    bee  as  to  this  article  67 uir>  B.  ii,  tit.  3,  §  10 ;  Bank- 
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*w,  B.  ii.  tit.  8,  §  119,  et  scq.  ;  Ersk.  B.  ft  tit.  10,  §  53,  el 
§cq.    See  also  Gkbe.  Manse. 

DESTINATION.  The  scries  of  heirs  called  to  the  sue* 
•cssion  of  heritable  or  moveable  property-,  either  by  the  provi- 
gion  of  the  law,  or  by  the  will  of  the  proprietor,  is,  generally 
speaking,  termed  a  destination  ;  but  the  term  is  usually  applied 
in  a  more  limited  sense  to  a  nomination  of  successors  in  a 
certain  order,  regulated  by  the  will  of  the  proprietor.  Tb<? 
rules  of  legal  succession,  whether  in  heritage  «r  moveables,  will 
lie  found  fully  stated  under  the  article  Succession ;  and  the 
destination  of  moveables,  by  the  will  of  the  proprietor,  is  con- 
lidcrcd  under  the  articles,  SubMittUma^  legacy ■>  Institute) 
Executor.  The  observations  in  the  present  article  are  directed 
chiefly  to  destinations  of  heritage* 

An  absolute  proprietor  of  heritage  is  under  no  legal  restraint 
as  to  the  order  in  which  his  heirs  or  successors  are  to  be  called 
to  succeed  hitn,  or  as  to  the  manner  in  which  his  property  is  to 
be  distributed.  He  may  substitute  a  son  to  a  daughter,  or  on 
elder  child  to  a  younger  one  ;  or  he  may  exclude  all  his  chil- 
dren and  preivr  a  stranger ;  and,  provided  the  destination  be 
explicable  and  properly  fortified  by  prohibitory,  irritant,  and  re- 
solutive clauses,  the  estate  will  descend  in  the  course  pointed 
out  by  the  proprietor.  But,  without  entering  into  the  peculia- 
rities of  special,  or  of  capricious  destinations,  the  following  enu- 
meration comprehends  some  rules  with  regard  to  the  construc- 
tion of  the  terms  used  in  destinations,  and  as  to  the  formation 
of  ordinary  destinations*  which  seem  deserving  of  attention. 
]$f,  A  destination  "  to  A,  and  his  heirs"  or  **  to  A,  and  tos 
*'  heirs  at  law,'1  is  merely  a  confirmation  of  the  legal  disposi- 
tion of  the  property.  9$  A  destination  *«  to  A,  and  his  heirs  of 
«  line,"  carries  the  property  to  the  heir  in  heritage  exclusive  of 
the  heir  of  conquest.  3d,  The  term  "  heirs  whatsoever,"  meant 
all  the  heirs,  both  nati  and  factl  of  the  person  called ;  i- 
ei  ti>  er  h  i  .s  h  ei  rs  a  1 1  a  w,  or  h  l  s  heirs  of  p n  >  vi  s  io  n .  4fh  ft/,  A  dcsti„ 
nation  to  heirs-male  excludes  females.  An  heir-male  is  a  person 
who  is  himself  a  male,  and  connected  by  males,  A  grandson  by 
a  daughter  is  not  an  heir-male.    5t/rfy,  The  heir-male  of  line 


DES — DES 


431 


in  a  destination  is  the  heir-male  excluding  the  heir  of  coll* 
quest;  Sinclair,  24th  June  17CJ6 ;  Mor.  p.  14,944.  Qtfiluy 
«*  Heir-female,"  is  the  male  ur  female  heir  connected  by  female?. 
In  It £ftl  succession,  the  heir-female  is  the  nearest  heir  failing 
the  heir-male.  The  son  of  a  daughter  may  be  the  hcir-femalo 
under  a  destination  to  heirs-female  ;  Ersl\  B.  iii.  tit.  8,  §  48. 
H(hff/,  A  destination  *  to  heirs- male  of  the  body/1  carrier  the 
property  Ihst  to  the  eldest  son  and  his  male  descendents, 
then  to  the  second  son  and  his  male  descendents,  and  so 
on  through  the  sons  in  succession,  to  the  exclusion  of  females, 
and  of  males  connected  through  females.  StlJif,  A  destination 
M  to  heirs-female  of  the  granter,"  will  carry  the  estate  to  the 
daughter  of  a  son,  preferably  to  the  granter's  own  daughter ; 
and  the  sr.me  rule  applies  where  the  destination  is  to  the  heir- 
female  of  the  body  or  the  p-anter.  In  order  to  carry  the  estate 
to  the  daughter  of  the  grantor,  she  must  either  he  named,  or 
described  as  daughter  ;  see  the  case  of  Bargeny,  EIchksy  voce 
PnovisioNs  io  uEias  axd  childsjen,  No.  2.  The  term* 
daughter  and  helr-fcmalc*  therefore,  arc  not  synonimous  ;  nor  \s 
daughter  a  vox  sigimia  at  all  in  destinations ;  it  merely  ex- 
presses relationship;  Lady  Essex  Ker,  13th  November  1810, 
Fac.  Coll.  The  destination  is  considered  to  be  ill  arranged, 
and  likely  to  disorganise  a  family,  when  the  estate  is  given  fail- 
ing the  sons  of  the  mater,  and  their  heirs-male,  to  the  daugh- 
ters of  the  maker  in  their  order,  and  their  heirs-male;  or  where  ic 
is  given,  failing  heirs-male,  to  the  heirs  whomsoever  of  the  body 
of  the  eldest  son  ;  whom  failing,  to  the  heirs  whomsoever  of 
the  body  of  the-  second  son,  &c  In  place  of  this,  it  seems  pre- 
ferable to  call  the  heirs  whomsoever  of  the  body  nfihe  fast  foil* 
male  m  possession  ;  by  which  means,  the  daughters  of  the  fa- 
mily in  possession,  and  the  heirs  of  their  bodies,  are  preferred 
to  the  daughters  of  former  branches  of  the  destination,  who, 
although  nearer  in  degree  to  the  original  maker  of  the  degtin*, 
tion,  may,  when  the  succession  opens  to  them,  he  very  remote- 
ly connected  with  the  family  last  in  possession  of  the  estate. 
9*%,  When  the  substitute  in  a  destination  is  described  as  se- 
cond son,  or  as  third  son  to  the  maker  of  the  destination,  that 
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means  the  second  or  third  son  at  the  date  of  the  deed,  not  at 
the  time  the  succession  opens.  10M/v/,  A  destination  to  A 
simply,  is  understood  to  carry  the  property  to  heirs  at  lair. 
Hut  if  it  he  to  A,  whom  tailing,  to  H,  on  A"1*  failure,  his  heir* 
will  be  excluded,  except  in  the  case  where  A  h  the  maker  of 
the  destination,  and*  subsequently  bp  its  date,  lias  ehiklren  of 
his  own,  so  as  to  admit  of  the  implied  condition  #1  sme  hherix. 
See  Condition  xi  sine  Ubcris  derrs.srriL  1  \  lklrj,  A  destination  to 
A  and  his  heirs,  whom  failing  to  Bs  brings  in  the  whole  line  of 
descent  of  A  before  B;  Baillie,  17th  June  176fi,  Mor.  p. 
14,941.  A i^d  such  a  destination  is  held  to  call  not  merely  the 
heirs-male  of  A's  body,  but  his  heirs-male  generally ;  Hay, 
54th  June  1798,  Mor.  p.  &;>1.5;  and  this  notwithstanding  the 
decision  in  the  Roxburgh c  ease,  which  proceeded  on  special- 
ties. See  Sir  J.  N.  limes,  23d  June  1807,  Mor.  A  pp.  voce 
Tailzie,  No.  13.  In  order  to  avoid  ambiguity,  and 

such  a  difficulty  as  occurred  in  the  liargeny  ease,  it  is  proper 
for  the  maker  of  the  destination  to  consider  whether  it  is  his 
intention  to  call  the  heirs-male  or  the  heirs-female  of  such  a 
person  generally,  or  to  limit  the  destination  to  the  heirs-male 
or  female  descended  of  the  body  of  the  person  called-  Lastly, 
The  destination  is  usually  closed  by  calling  the  heirs  whomso- 
ever of  the  granter,  the  object  of  which  originally  was  to  de- 
feat the  king's  right  as  vltimwt  hares,  which  was  formerly  held 
to  open  where  the  destination  was  not  closed  in  that  form.  See 
Succession.    Heir*.    Conjunct  Rights.    Clause  if  Return, 

A  destination,  the  members  of  which  are  laid  under  no  re- 
striction as  to  the  use  or  enjoyment  of  the  subject,  nor  under 
any  prohibition  to  alter  the  prescribed  order  of  succession,  rs 
called  a  simple  destination ;  the  only  effect  of  which  will  ber 
that  the  order  of  succession  pointed  out  by  the  deed  will  be  ob- 
served so  long  as  no  alteration  is  made.  But  each  substitute 
in  the  destination,  being  an  unlimited  rlar,  is  entitled  gratui- 
tously to  alienate  the  estate,  or  to  alter  the  order  of  succession 
precisely  as  the  original  proprietor  might  have  done,  A  simple 
destination,  therefore,  merely  confers  a  sprs  succe.ssionix  on  th« 
substitutes,  defeasible  by  each  member  of  the  destination  in 
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succession  ;  Ertlc.  B.  iib  tit.  8,  §  22.  As  to  the  effect  of 
prohibitory,  irritant,  or  resolutive  clauses  in  protecting  desti- 
nations, sec  EuttuL  And  with  regard  to  the  restraints  on 
the  right  of  making  destination*  imposed  by  entails,  by  con- 
tracts of  marriage,  or  by  other  destinations  more  or  less  strict, 
or  by  insolvency,  sec,  in  particular,  EntuiV.  Contract  iff  Mar- 
riage* Conjunct  Rights.  Bankrupt  Conjunct  and  ConjU 
dent. 

A  subject,  moveable  in  its  nature,  may  be  made  heritable 
by  destination  cither  express  or  implied*  Tims,  a  personal 
bond  taken  to  heirs  secluding  executors  is  necessarily  heritable 
by  its  own  terms,  and  not  as  having  an  heritable  subject  im- 
plcdged  for  it.  Or  the  materials  of  a  building  accidentally 
thrown  down,  or  materials  laid  down  for  the  purpose  of  build- 
ing, or  prepared  to  be  permanently  attached  to  a  building,  aro 
held  to  be  heritable  by  destination,  BcWs  Com.  vol.  ii.  p.  & 
See  Heritable  and  Moveable* 

DESTINATION7  ov  a  SHIP.  In  insurance  law,  it  ha* 
been  decided  in  Scotland,  that  concealment  of  the  destination 
of  a  ship  voids  the  insurance,  although  the  loss  of  the  vessel 
should  Lave  occurred  prior  to  t!:e  actual  deviation  from  the 
voyage  specified  to  the  insurer ;  Uain,  £0th  November  1783, 
Mor.  p.  7087 ;  BdP $  Com.  vol.  i.  p.  See  Insurance* 

Deviation. 

DESUETUDE.  J*y  the  law  of  Scotland,  acts  of  IVlia. 
nient,  before  the  Union,  were  held  to  lose  their  force  by  dhttxe, 
without  any  express  repeal,  or  to  go  into  desuetude  as  it  was 
termed  ;  and  the  same  is  still  understood  to  be  the  case  with 
regard  to  the  acts  of  Sederunt  of  the  Court  of  Session.  In 
deciding  causes  which  turn  upon  the  construction  of  the  oltl 
statute  law  of  Scotland,  it  is  sometimes  a  matter  of  considerable 
difficulty  to  determine  whether  a  particular  statute  has  or  has 
not  gone  into  desuetude  ;  He-port  of  Lords  of  Session  to  IIowt& 
of  Lord*)  27th  February  IS  10.  Printed  Ad*  if  Sederunt*  p+ 
£3.  According  to  M'Kenzie,  if  a  statute  bad  fallen  into  de* 
suetude  before  the  Union,  it  might  have  been  revived  by  a 
proclamation  of  the  Privy  Council ;  for,  although  the  Couucii 

Vol.  I*  E  e 


434 


DES — DllV 


could  not  make  laws,  they  could  revive  ihctn ;  M^K&i^  B.  u 
tit.  1,  §  10.  No  statute,  however,  can  be  abrogated  by  mere 
fum~usage  for  the  greatest  length  of  time.  There  must  be 
some  positive  act  shewing  the  intention  of  the  community  to 
n  p'm!  ii  by  a  contrary  practice  ;  and  Erskinc  limits  the  right 
of"  the  King  and  Council  to  revive  statutes  which  are  in  disuse 
to  the  case  where  the  usage,  contrary  to  the  statute,  has  n,nt 
yet  acquired  sufficient  strength  to  abrogate  it  entirely.  Some 
authorities  limit  the  statutes  which  may  fall  into  desuetude  to 
those  relating  to  private  rights  ;  and  hold  that  statutes  relating 
to  the  public  policy  of  the  kingdom  cannot  be  abrogated  by 
any  continuance  of  a  contrary  usage,  however  long.  But  there 
seems  to  be  no  sufficient  reason  for  this  distinction ;  and,  ac- 
cording to  recent  decisions  statutes  relating  to  public  polity 
have  been  held  to  be  in  desuetude  by  contrary  usage,  See 
Erxk.  I?,  i.  tit.  1,  §  45,  and  Paterson,  6th  December  1810* 
Fae,  Call,  correcting  /hmLton,  li.  i.  tit.  i.  §  fiO.    See  Usage* 

CttS  tO  H7 J7 i'tj  L'f  tv  . 

DEVI  AT  1 0  If .  U  nder  the  con  tract  of  affreightment,  if  a 
vessel  he  compt-Ucd  by  stress  of  weather,  or  by  a  foreign  ene- 
my, or  by  any  inevitable  accident,  to  deviate  from  the  appoint* 
cd  voyage,  or  to  take  refuge  in  a  port  oat  included  in  the  des- 
tination, no  claim  thence  arises  at  the  instance  of  the  freighter 
against  the  owners*  And  where  the  ship,  in  consequence  of 
Euch  accident,  rcqaires  to  be  refitted*  the  master  may  now  de- 
tain the  cargo  until  the  necessary  repairs  be  executed,  although 
formerly  the  rule  was,  that  he  was  bound  to  find  another  ship 
in  which  to  embark  the  cargo.  Where  the  deviation  is  im- 
putable to  the  fault  of  the  master,  the  freighter  has  a  claim  for 
damages,  in  satisfaction  of  which  he  may  reta:n  the  freight; 
Belts  Com.  vol.  &  p,  167,  4fA  edit.    See  Chartcr-Paiiy. 

Deviation,  under  the  contract  of  insurance,  is,  strictly  speak- 
ing, a  departure  from  the  course  of  the  voyage  insured,  made 
after  the  voyage  has  begun,  in  contradistinction  to  an  alteration, 
which  is  a  complete  abandonment  of  the  voyage  insured,  before 
its  commencement,  and  a  resolution  to  sail  on  another  voyage. 
Any  unnecessary  deviation  from  the  specified  voyage,  as  being 
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an  alteration  of  the  risk  insured  against,  is  held  to  discharge 
the  underwriter*  or  insurers  of  their  responsibility,  without 
subjecting  them  in  any  obligation  to  return  the  premium. 
With  regard  to  deviations  in  questions  of  this  kind,  the  fol- 
lowing rules  seem  to  be  settled :  l.*f,  It  is  a  deviation  whether 
the  party  insured  be  privy  to  it  or  not.  2 <19  The  mere  inten- 
sion to  deviate,  or  an  engagement  or  instructions  to  do  so,  will 
not  annul  the  insurance,  if  the  vessel  never  have  deviated,  or 
have  been  lost  before  arriving  at  the  proposed  point  of  devia- 
tion ;  BdCs  Com.  vol.  i.  p.  536.  See  to  the  contrary,  how- 
ever, Bain,  HOth  November  1783,  Mor.  p.  7087,  3d,  If 
the  deviation  be  actually  committed,  the  underwriters  are  dis- 
charged, although  the  vessel  has  returned  to  her  course  with- 
out any  apparent  injury  or  change  of  risk.  Where  tho 
ship  has  liberty  to  call  at  a  port  not  named,  but  described  as 
upon  a  particular  coast,  or  in  a  particular  country,  lying  in  the? 
course  of  the  voyage,  it  will  be  a  deviation  if  the  vessel  go  to 
a  port  out  of  the  usual  course  of  the  voyage,  although  the  port 
may  be  on  the  coast  or  in  the  country  mentioned.  Bthft/,  Where 
the  deviation  is  unavoidable,  or  necessary  for  the  safety  of  the 
ship  or  cargo,  it  will  not  discharge  the  underwriters,  provided 
it  be  made  in  the  shortest  and  most  expeditious  maimer.  Last- 
ly, The  onitx  proband}  lies  on  the  underwriters,  who  allege 
that  a  deviation  has  taken  place.  Belts  Com.  voL  i.  p.  537, 
et  scq.  sUk  edit.    See  1/isttrttnce. 

1)E VI SE  ;  is  an  English  lav?  term  signifying  properly  a 
gift  of  lands,  &e.  by  a  last  will  and  testament,  a  form  of  con- 
veyance mortis  causa,  which  the  English  law  admits.  The 
giver  is  called  the  tfavisor ;  and  he  to  whom  the  lands  are 
given  is  called  the  devisee.  The  term  was  formerly  particu- 
larly applied  to  bequests  of  lands,  but  is  now  generally  used 
for  the  gift  of  any  legacies  whatever.  1'oml'nix  JJieL  h.  L 
By  the  law  of  Scotland,  lands  cannot  be  conveyed  in  the  form 
of  a  latter  will  and  testament.    Sec  Testament.  Settlement. 

DEVOLUTION  \  a  term  sometimes  applied  to  the  refe- 
rence made  by  two  or  more  arbiters,  who  diner  in  opinion,  to> 
an  oversman  or  umpire,  to  determine  the  difference.  To  cou^ 
Kc2 
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fer  this  power  on  arbiters,  an  express  clause  in  the  bubmissioa 
is  necessary*    See  Arbitration. 

DEVOLUTION,  CLAUSE  OF,  m  articles  of  ftwfe 
&c.  see  Clauxe  tjf  Devolution. 
\  DEYQLUTUM  JUS,       Jus  Devolution. 

DICll,  sec  Gaming'. 

DIEM  CLAUSIT  EXTREMUM;  is  the  name  given 
to  a  writ  which  may  be  issued  from  Exchequer,  where  a  Crown 
debtor  has  died  before  any  proceedings,  by  extent  or  otherwise 
have  been  instituted  against  loin,  tty  this  writ  the  Sheriff  is 
directed  to  inquire  when  and  where  the  Crown  debtor  died, 
and  what  goods,  debts,  effects,  or  sums  of  money  he  had  at  the 
time  of  his  death  ;  and  carefully  to  appraise  and  extend  the 
same,  and  to  seize  them  f>r  the  King's  use,  to  he  retained  until 
the  Crown  he  satisfied  of  the  debt ;  and  that  the  Sheriff  shall 
carefully  keep  what  lie  has  so  seized,  until  he  receive  farther 
command ;  Bell  &  Com.  vol.  ii.  p.  59,  4  J/*  ed'U.  See  CrQKfk 
Debt.  E^itJiL 

DIES  IXCEPTUS  PRO  COMPLETO  IIABETCH, 
gee  Computation  ofTfcnt, 

DIES  IN  TEE  PELL  A  T  PRO  IIOMIXE.  Where  the 
debtor  in  an  obligation  is  bound  to  implement  it  on  a  day  cer- 
tain, lie  will  he  in  worn,  if  he  allow  the  stipulated  day  u* 
elapse  without  performance,  nam  dk$  intcrprflnt  pro  homhu\ 
i,  e.  the  arrival  of  the  day  is  equivalent  to  a  requisition  by  the 
creditor ;  Stair,  B.  i.  tit-  S,  §  7 ;  tit.  IT,  §  15  and  18.  See 
Mora. 

DIES  IXCERTUS  PRO  COXDITIOXE  II ABE- 
TUR.  An  obligation  exigible  on  the  arrival  of  an  uncertain 
day,  z.  e.  of  a  day  which  may  never  come,  is  held  to  be  condi- 
tional.   See  CumlH 'maul  Obligation. 

DIES  CESSIT,  LICET  NON  YEN  IT*  Obligations, 
the  performance  of  which  is  deferred  to  a  determinate  day,  are 
due  from  the  date  of  the  obligation,  it  being  certain  that  the 
day  will  exist ;  but  the  effect  o?  execution  of  the  obligation  i* 
iQspeuded  until  the  stipulated  day  arrive ;  dies  statint  ccditr 
ted  non  ven'ti  f  Erslc.  13.  iii.  tit,  1,  §  (j.  See  Conditional  Olh 
ligation* 


DIE — DI£ 


437 


DIETS  or  COMPEARANCE;  arc  die  days  to  which 
a  party  in  a  civil  or  a  criminal  process  is  cited  to  appear  in  Court. 
In  all  ordinary  summonses  in  civil  actions  in  the  Court  of  Ses- 
sion, there  were,  until  lately,  two  diets  of  compearance  ;  the  ori- 
gin of  which  was,  that  formerly  there  wctc  two  summonses  in- 
stead of  one.  The  second  summons  was  long  ago  dispensed 
with  ;  but  the  former  practice  was  so  far  preserved,  that  all  or- 
dinary summonses  specified  two  diets  of  compea ranee,  one  at 
the  distance  of  twenty -one  days  after  execution,  ami  the  other 
sis  days  after  the  first,  the  practical  effect  of  which  was  that  the 
of  the  summons  were  tw&nfjj-ttcvcn  days  ;  and,  accord- 
ingly, the  stat.  50  Geo.  III.  c.  §  :>7>  enacted,  *■  that,  in 
**  actions  at  present  requiring  two  diets  of  appearance  against 
<(  persons  within  Scotland*  there  shall  he  only  one  diet  of 
"  twenty-seven  days. **  But,  if  the  defender  be  forth  of  Scot- 
land, the  summons  still  requires  two  diets,  one  of  sixty  and  the 
other  of"  fifteen  days,  in  all  seventy-five  days ;  and,  as  each  diet 
snust  fall  upon  a  day  on  which  the  Court  of  Session  is  sitting, 
it  follows  that  the  hist  fifteen  of  those  seventy-five  clays  must  fall 
within  the  time  of  Session.  If  the  defender  reside  in  the 
islands  of  Orkney  or  Shetland,  he  must  be  cited  on  two  diets,  the 
first  of  forty  days  (1  (JS/J,  c\  43),  and  the  second  of  six,  the  hist 
six  days  of  which,  for  the  same  reason,  must  fall  within  the 
Session.  In  certain  summonses  Called  prttfiltged  summari- 
ses) the  indue  he  may  lie  shortened  in  some  cases  to  fifteen  days, 
in  others  to  six,  and  six  days,  and  in  others  to  six  clas  s  onlyj 
on  a  warrant  for  this  purpose  from  the  Court  of  Session,  which 
is  obtained,  as  a  matter  of  course,  at  the  Bill-Chamber.  See 
Act  of*  Sederunt  &l-2f)th  June  1672.  See  also  SuM?mni,r, 
Induckr.    Bills  of  Signet  Letters. 

The  summons  cannot  be  called  before  the  day  on  which 
the  injuria:  expire ;  but,  as  the  diets  of  compearance  are 
stated  in  the  summons  to  be  "  with  coniinaatlop  rf  days"  the 
summons  may  be  called  in  Court,  at  any  time  within  a  yea/ 
after  the  last  diet  of  compearance.  The  diets  of  compearance 
are  left  blank  in  the  summons,  and,  while  two  diets  wereneoe*} 
aary,  it  was  possible  so  to  arrange  the  dicte  to  which,  the  part^1 
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was  cited,  as  to  wake  the  summons  serve  as  a  warrant  for  en- 
rolment for  nearly  tlsrec  years  ;  for  the  summons  fell  only1 
when  not  called  within  year  and  day  of  the  last  diet  of  com, 
pearance.  But,  according  to  the  present  practice,  the  sum- 
mons is  understood  to  serve  as  a  warrant  of  citation  for  one 
year  only,  the  words  "  next  to  come*  being  invariably  inserted 
after  the  blank  in  the  Will  of  the  summons.  The  defender 
jnust  be  cited  to  a  clay  during  the  Session ;  and  an  ordinary 
summons  may  be  called  on  the  twenty-seventh  day  after  the 
execution,  if  the  Court  be  then  sitting,  or  on  the  first  calling 
day  after  that,  unless  the  messenger  at  arms  has  cited  tlm 
defender  to  a  more  distant  day  ;  for  the  defender  is  not  hound 
to  answer  in  Court  l>cforc  the  arrival  of  the  diet  of  compear- 
ancc  specified  in  the  copy  of  citation  served  on  him,  or  in  the 
execution  returned  by  the  messenger,  Sec  Ivory*  Form  cf 
Process,  vol.  i.  p.  166,  et  seq. ;  Ersk.  13.  IT.  tit*  L  §  6,  el  seq>  ; 
Bank.  li.  iv.  tit.  §  6,  ct  saj. ;  Stair,  B.  iv,  tit,  tf,  § 
See  also  Inductee  Legates.    Calling  of'  a  Summons.  Sum* 

Diet  in  a  criminal  prosecution. — The  diet  of  appearance 
in  criminal  cases  is  peremptory.  The  indictment,  or  the  cri- 
minal letters,  must  be  called  on  the  precise  day  to  which 
the  accused  is  cited;  1587,  c.  79;  otherwise  the  instance 
perishes,  and  a  new  libel  must  be.  raised.  But  although 
the  diet  is  peremptory,  yet,  after  the  day  of  appearance  has 
once  arrived  (but  not  sooner),  the  diet  may  be  continued  by 
an  act  of  the  Court,  even  in  absence  of  the  parties,  and 
without  railing  them.  In  like  manner,  where  both  parties  are 
present,  the  Court  may,  for  its  own  convenience,  or  on  suffi- 
cient reason  stated,  either  for  the  prosecutor  or  for  the  accused, 
continue  the  diet.  Iij  all  suck  cases,  however,  the  continua- 
tion must  be  to  another  day  certain,  for  the  diet  cannot  be  con* 
tinued  indefinitely,  or  sine  die;  Iltcmc,  vol*  ii.  p.  267.  See 
Continuation  (>f'ihc  Dki. 

The  prosecutor  as  well  as  the  accused  must  be  personally 
present  at  the  calling  of  the  diet ;  and,  although  objections  to 
tlic  legality  of  the  citation  may  be  discussed  in  absence  of  tlie 
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accused,  no  other  step  in  the  trial  of  the  offence  libelled  can  be 
taken  in  absence  of  cither  of  the  parties.  Where  the  prosecu- 
tor is  albeit,  the  Court  may  desert  the  diet,  and  thus  the  in- 
ittxmr  will  be  lost,  and  no  farther  proceedings  can  take  place 
<m  that  libel.  And,  if  the  prosecutor  be  a  private  party,  the 
Court  may  also  declare  his  bond  of  caution  to  insist,  to  be  for^ 
feitcd,  See  Dcxi-rth>u  of  the  Diet.  Prosecutor.  If  the  ac- 
cused be  absent  at  the  calling  of  die  diet,  no  step  whatever,  to- 
wards trial  of  the  crime  libelled,  can  be  taken.  But  sentence 
of  flotation  or  outlawry  may  be  pronounced,  in  virtue  of 
which  the  person,  iu  law,  of  the  accused,  is  said  to  be  forfeited, 
and  he  may  be  denounced  a  rebeL  See  FugUatlotu  Denun- 
aathm.  If  both  parties  be  absent  at  the  calling  of  the  diet,  in 
strictness  the  surely  for  the  prosecutor  ought  to  forfeit  his 
bond  of  caution,  although  the  Court  is  not  in  use,  ex  propria 
motu,  to  declare  the  bond  forfeited.  And,  on  the  other  hand, 
the  accused,  if  he  has  found  eaution  for  his  appearance  (but 
not  otherwise),  is  liable  to  sentence  of  outlawry,  and  to  have 
the  bail-bond  declared  forfeited  if  he  do  not  appear ;  and  this 
may  be  done  by  the  act  of  the  C  ourt  itself,  on  account  of  the 
breach  of  the  engagement  to  appear,  undertaken  by  the  ac- 
cused in  the  bail-bond.  There  are  many  instances  in  our 
former  practice  of  outlawry  under  such  eircumstanccs.  IIumct 
vol.  ii.  p.        to  IIQ7.    Sec  Ba'iL    Criminal  Prwecuiion. 

DIGEST ;  the  name  given  to  the  Pandects  of  the  Civil  or 
21  oman  law,  called  the  digest  as  containing  <*  Legal  ta  pricccpta 
**  exccUentcr  digxta"  Du  Cattge.   See  Pandects.   Civil  Lauu 

DIGNITIES.  Dignities  have  been  divided  into  superior 
and  inferior.  The  titles  of  duke,  earl,  baron,  &c.  are  the 
highest  names  of  dignity ;  and  those  of  baronet,  knight,  tec. 
the  lowest.  Nobility  only  can  give  so  high  a  title  of  dignity 
.as  to  supply  the  want  of  a  surname  in  legal  proceedings.  No 
temporal  dignity  of  any  foreign  nation  can  give  a  man  a  higher 
title  in  Great  Britain,  than  that  of  esquire ;  Tomlh?#  Diet.  h.  U 
In  former  times,  in  this  country,  honours  and  dignities  were 
annexed  to  territorial  property  rather  than  to  the  person ;  and, 
when  the  land  was  alienated,  the  dignity  passed  with  it.  l$ut 
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jiow  dignities  and  honours  arc  strictly  personal,  tle^rcndible  to 
the  heir  in  the  patent,  and  not  transferable  by  voluntary  aliena- 
tion, nor  attachable  for  debt-  The  landed  estate  of  a  peer,  if 
Unentailed,  even  although  it  be  the  estate  from  which  his  title 
is  taken,  may  be  sold,  and  is  open  to  the  diligence  of  creditors, 
in  precisely  the  same  manner  as  the  estate  of  a  commoner. 
JlilF-v  Com.  vol.  I  p.  G9. 

DILAPIDATION  of  BENEFICES.  Prior  to  the  Re- 
formation, the  clergy  in  Scotland  seem  to  have  exercised  the 
right  of  granting  feus  of  church  lands,  winch  had  the  effect  of 
greatly  depreciating  the  value  of  the  benefice  to  their  suc- 
cessors. Several  acts  of  the  Scots  Parliament  were  passed  to 
check  this  sort  of  dilapidation  ;  and,  by  statutes  subsequent  to 
the  Reformation,  churchmen  arc  prohibited  from  granting  feus 
of  their  benefices,  or  from  charging  them  with  burdens  to  the 
prejudice  of  their  successors.  Their  power  of  granting  leases 
was  also  restrained,  and  subjected  to  certain  regulations ;  and 
ihc  clergy  were  required  to  find  security  to  leave  their  benefices 
in  as  good  a  condition  as  that  in  which  they  found  them  at 
their  entry.  See,  in  particular,  the  statutes  1564,  c.  88; 
Ittl,  c.  101  ;  1585,  c  11  ;  160(5,  c.  3  ;  1617,  c.  5;  1621,  c. 
15.  Sec  also  Krsl\  B.  M  tit,  10,  §  7,  ct  seq* ;  B<mktm>*& 
ii.  tit.  8,  §  110,  ct  scq.  ;  SUur,  B.  ii,  tit.  8,  §  17,  ct  seq. 
"With  regard  to  the  minister  s  right  to  the  use  of  his  glebe, 
*nd  the  obligation  under  which  he  lies  to  execute  certain  re- 
pairs on  his  manse, — See  Glebe.  Manxc. 

By  the  law  of  England,  the  incumbent  is  bound  to  preserve 
the  benefice,  and  to  transmit  it  unimpaired  to  his  successor. 
Thus,  be  must  keep  the  houses  belonging  to  the  benefice  m 
sufficient  repair  ;  and,  if  he  refuse  to  do  so,  the  bishop  may 
requester  the  profits  of  the  benefice  for  that  purpose.  He  must 
not  destroy  the  woods,  trees,  &C.  nor  cut  timber,  except  for 
necessary  repairs.  Such  dilapidations  may  even  be  the  ground 
of  deprivation.    See  Tomlins  Diet.  h.  t. 

DILATORY  DEFENCE;  is  a  plea  offered  by  a  defen- 
der for  eliding  the  conclusions  of  the  action,  without  entering 
fn  the  merits  of  the  cause ;  and  the  effect  of  which,  if  sustain* 
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ctl,  is  to  absolve  from  the  Us  pendens,  without  necessarily 
cutting  off  the  pursuer's  pound  of  action.  Such  are  defences 
founded  on  informalities  in  the  manner  in  which  the  cause  has 
been  introduced  into  the  Court,— or  on  the  pursuer  s  want  of 
title,  and  the  like.  Dilatory  defences  must  be  all  stated  at 
once,  and  in  the  commencement  of  the  action.    See  Defences., 

DILIGENCE.  This  term  i*  used  in  three  different  and 
unconnected  meanings  :  Ltf,  It  is  with  propriety  used  to  express 
the  nature  and  extent  of  the  diligence  and  attention  incumbent 
on  the  parties  to  a  contract  with  regard  to  the  care  of  the  sub- 
ject matter  of  the  contract*  £d,  It  means  the  warrants  issued 
by  courts  for  enforcing  the  attendance  of  witnesses,  or  the  pro- 
duction of  writings  ;  and,  3.7///,  The  term  is  applied  generally 
to  the  process  of  law,  by  which  person,  lands,  or  effects  are 
attached  on  execution,  or  in  security  for  debt.  The  reason  of 
the  use  of  the  term  in  the  two  latter  senses  is  not  obvious ;  and 
the  explanation  given  by  Stair  does  not  seem  satisfactory.  See 
Stair,  ]*,  iv/tit,  Ulyf'ti 

J.  Diligence  pratfnWc  under  contract*. — In  the  Roman  law, 
diligence  in  preserving  a  tiling  committed  to  one's  care,  or  in 
executing  a  commission,  was  threefold:  lift  Ordinary  d'JU 
ffcncc,  such  as  a  man  of  common  understanding  exercises  in 
bis  own  a  Hairs.  Sdftj,  Exact  diligence,  being  that  which  men 
of  ordinary  industry  and  management  practice  ;  and,  fri"'?/, 
Afu.it  exact  diligence,  such  as  the  most  industrious  and  expert 
men  exercise  in  their  own  affairs.  The  rules  adopted  by  our  law 
Upon  this  subject  are  thus  shortly  and  distinctly  stated  by 
Erskine:  "  Where  the  contract  is  entered  into  for  the  benefit 
N  of  both  parties,  each  contractor  is  bound  to  employ  a  middle 
w  sort  of  diligence,  such  as  a  man  of  ordinary  discretion  uses 
"  in  his  affairs  ;  the  opposite  of  whit. !:  is  called  i  aipn  hvl^  or 
w  simply  culpa*  Where  only  one  of  the  parties  is  benefited  by 
"  it,  such  party  is  bound  in  that  degree  of  diligence  by  which 
**  one  of  the  most  consummate  prudence  conducts  himself;  the 
tfl  neglect  of  which  is  called  culpa  levissima  ;  and  the  other 
4t  party,  who  is  no  gamer  hy  the  contract,  is  not  accountable 
u  for  any  proper  diligence ;  he  is  liable  only  dv  eft#bj  vrf  lata 
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*c  culpa,  ?.  e.  for  dob,  or  for  gross  omissions  which  the  law  con- 
*l  Straus  to  be  dole.  Where  one  bestows  less  care  on  the  sub. 
f£  ject  of  any  contract,  which  requires  an  exuberant  trust,  than 
<4  he  is  known  to  employ  in  bis  own  concerns,  it  is  accounted 
C!  dole,  though  the  diligence  he  hath  actually  employed  he  as 
44  exact  as  a  man  of  ordinary  prudence  would  have  used  C  ErsL 
15.  ili,  tit.  1,  §  21.  bee  also  Bmkton,  11  i-  tit.  23,  §  59,  ci 
$tq.    See  Culpa. 

1L  Diligence  against  ic'i  Incises,  ami  for  recovering  writings* 
«— IV  hen  a  Judge  allows  a  proof  of  the  whole  or  of  any  particular 
branch  of  a  cause,  and  for  that  purpose  grants  a  commission  to 
a  person  to  take  tlie  proof,  he  at  the  same  time  grants  to  both 
parties  letters  of  diligence  for  citing  witnesses,  and  possessors  of 
writings  (or  havers  as  they  arc  technically  called)  to  appear  be- 
fore the  commissioner  in  order  to  be  examined,  or  for  the  pur- 
pose of  producing  the  writings.  Jn  cast  the  citation  given  in 
virtue  of  these  letters  of  diligence  is  disobeyed,  the  Court  may 
then  issue  what  are  called  letters  of  second  diligence,  containing 
n  warrant  to  apprehend  the  witnesses  or  havers,  who  have  been 
disobedient,  ai;d  to  bring  them  before  the  commissioner;  the 
witness  requiring  such  compulsion  not  being  entitled  to  the  ex- 
pense he  may  have  incurred  hy  his  attendance ;  Ersk.  B.  iv. 
tit.  2,  §  30.  See  also  Jet  if  Sederunt,  21st  December  17GJ. 
On  cause  shown,  the  letters  of  second  diligence  are  often  com- 
bined with  the  first ;  but  in  practice  they  are  not  acted  upon, 
until  a  certificate  of  disobedience  to  the  first  citation  he  obtain- 
ed from  the  commissioner. 

Where  a  J>roof  is  allowed  by  the  Judge  on  any  incidental 
point  of  the  cause,  or  where  the  object  is  the  recovery  of  a  par- 
ticular writing  founded  on  in  the  cause,  it  is  not  usual  to  grant  a 
commission  ;  but  a  warrant  is  granted  by  the  Judge  for  what  are 
called  letters  of  'incident  diligence,  under  which  the  witnesses, 
or  the  havers  of  the  writings,  are  cited  to  appear  before  the 
Judge  himself,  who  usually  makes  a  remit  to  the  clerk  of  Court 
to  take  the  depositions.  In  the  Jury  Court,  warrants  of  all 
kinds  for  citing  witnesses  and  havers  are  called  letters  of  dili* 
cence  i       that  Court  is  empowered  to  enforce  the  attendance 
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*f  witnesses  and  havers  in  the  same  maimer  with  the  Court  of 
Session  ;  5<J  Ceo.  ill.  c-  ^  f?S.  In  like  maimer,  the  Court 
of  Justiciary,  after  a  libel  bafi  been  raised,  ill  grunt  diligence 
if  required  for  the  recovery  of  writings,  or  other  articles  meant 
to  he  used  in  evidence,  either  by  the  prosecutor  or  the  accus- 
ed;  Hume*  vol  ii.  p.  379*  In  the  inferior  courts,  diligence? 
for  citing  witnesses  and  havers  .ire  frequently  called  precepts 
on  diligence,  because  they  contain  a  precept  to  the  officer  of 
court  to  give  citations  in  terms  of  the  diligence  allowed  bv  the 
judge*  See,  on  tins  subject,  Ersk\  B.  iv.  tit.  1,  §  71,  and  tit. 
2,  §  iJO ;  Uanhtaiu  B.  hr.  tit,  21,  §  5<J  ;  Stair,  B.  iv.  tit.  41, 
§  (>,  d  Try.    See  Witness.  Proof* 

III.  Diligence  of '■' Creditor*. — The  diligence  at  the  instance 
of  creditors  is  divisible  into  that  against  the  heritage,  the 
moveables,  and  the  persor*of  the  debtor.  It  is  sufficient  here  to 
specify  the  different  forms  of  proceeding,  referring  to  theparti- 
lnr  articles  for  a  more  detailed  account  of  each  of  the  diligences 
mentioned  in  the  following  enumeration.  Some  of  these  forms, 
indeed,  arc  not  usually  called  diligences  (the  application  of 
which  term,  in  practice,  seems  rather  arbitrary),  but  all  of 
them,  in  point  of  effect,  operate  as  attachments,  and  may, 
therefore,  not  improperly  be  classified  under  this  general  head. 

The  diligence  against  heritage  comprises,  Is/,  Inhibition,  by 
means  of  which  the  debtor  is  prevented  from  selling  or  burden- 
ing his  property,  to  the  prejudice  of  the  creditor  who  has  used 
the  inhibition.  Adjudication)  by  which  the  property  is 

judicially  transferred  to  the  creditor  (under  a  limited  right  of 
redemption  by  the  debtor)  in  lieu  of  his  debt.  3<%,  Adjudi- 
cation in  iviplewcnt,  by  which  the  property  is  irredeemably 
transferred  to  the  creditor,  in  implement  of  any  previous  spe- 
cial obligation  to  convey  that  property  rto  the  creditor.  4?/i/y, 
Sale  and  ranking,  a  process  which  operates  as  a  general  at- 
tachment for  behoof  of  creditors,  and  under  which  the  property 
is  sold,  and  the  price  judicially  distributed  amongst  the  credit 
tors.  Sthlfa  The  action  afmailiv  and  duties,  which,  although 
an  attachment  of  moveables,  is  classed  here  as  being  the  conse- 
quence of  an  heritable  right,  and  of  the  nature  of  a  diligence* 
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By  tliis  process,  an  heritable  creditor,  or  the  holder  of  a  per- 
aonal  right  to  the  land,  may  attach  the  rents.  Gtfth/,  The  ac- 
tion and  letter*  of  jx/mdhf^  of  the  ground  (which  is  of  a  si- 
milar character)  by  which  creditors  in  what  arc  called  debtttt 
fundi  may  poind  the  goods  on  the  property,  and  also  the  effects 
W tenants  to  the  extent  of  the  rents  due  by  them;  and, 
Laithj,  Mercantile  Sequent  ration ,  which  is  a  congeries  of  all 
diligences,  whether  against  heritable  or  movcahie  property; 
the  statute  (  j4  Geo.  Ill,  c.  1U7)  having  declared  it  a  general 
nttachment  and  transfer  of  the  heritable,  as  well  as  the  move* 
blc  or  personal  estate,  for  behoof  of  all  the  creditors. 

The  diligence  against  moveables  consists  of,  1st,  Arrest- 
ment, by  which  the  debtor's  effects,  or  the  debts  due  to  him, 
are  attached  in  the  hands  of  third  parties ;  and  Furthcoming, 
by  which  the  property  of  the  goods  arrested  is  transferred  to 
the  creditor.  2i7,  Poinding,  which  in  principle  is  an  adjudi- 
cation of  the  effects  to  the  creditor,  although  in  practice  it  ii 
nothing  more  than  an  appraisement,  and  judicial  sale  of  thm 
for  behoof  of  the  creditor.  Mercantile  $  aped  ration,  a* 
above  explained,  is  also  a  general  diligence  against  moveables. 
4tht  Sequestration  of  a  tenants  ejects  by  a  landlord,  may  also 
be  classed  under  this  bead,  as  being  of  the  nature  of  a  dili- 
gence under  which  the  effects  may  be  judicially  sold  for  pay- 
ment of  the  rent,  which  is  due,  or  attached  or  hypothecated,  in 
security  of  the  current  rent;  and,  5/%,  Ejection,  by  which  a 
tenant  at  the  issue  of  his  tack  may  be  compelled  to  quit  pos- 
session. 

Personal  diligence  comprehends,  1st,  Letters  of  Horning 
mid  of  Caption,  by  which  a  debtor  may  be  charged  to  pay  or 
perform,  in  terms  of  bis  obligation,  and,  on  failure,  imprisoned 
nntil  he  do  so.  To  this  diligence  are  analogous  the  act  of 
warding  issued  by  the  magistrates  of  royal  burghs,  and  the 
warrant  of  imprisonment  granted  by  justices  of  the  peace  under 
the  small  debt  act.  8*  Under  the  «ame  head  may  be  classed 
the  medUrttiofngtv  warrant,  in  virtue  of  which  a  debtor,  who 
intends  leaving  Scotland  to  avoid  performance  of  his  obliga- 
tion, may  be  apprehended  and  detained  until  (according  to  the' 
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situation  of  the  debt)  lie  cither  find  caution  de  jud'teio  .sistt,  or 
judkatum  solvi    and,  The  Border  Warrant,  being  a 

warrant  issued  by  the  sheriffs  of  the  counties  which  adjoin  the 
English  1 2 orders,  for  the  apprehension  and  incarceration  of  any 
foreigner  (i.  e<  any  person  not  subject  to  the  ordinary  jurist! ic- 
tion  of  the  Court)  against  whom  a  debt  has  been  sworn,  and  who 
may  be  found  within  the  jurisdiction  of  the  judge  who  grant* 
the  warrant,  until  he  find  caution  jttdicia  s'tsil^ — a  proceeding 
which  seems  contrary  to  that  com'itu.s  by  which  the  Scots  law 
is  in  general  distinguished,  and  which  may  subject  a  stranger 
to  the  jurisdiction  of  an  inferior  judge,  and  c^iosc  him  to  the 
hardship  and  difficulty  of  lindhig  cautimi  at  the  suit  of  any 
one  who  may  choose  to  commit  perjury.  £ce  those  several 
diligences  more  fully  explained  in  separate  articles  under  their 
respective  heads*  Sec  also  Bt  W*  Com.  voL  i,  p.  3,  et  scq.  4/ h 
edit. ;  Er$l\  B.  ii.  tit.  5,  §  55,  et  seq. and  tits,  11  and  IS  ; 
and      iv,  tit.  3,  §  9,  ft  #cq.  ;  Rums  Led.  vol.  i,  p.  234>  ci 

SCq. 

The  second  branch  (as  it  is  usually  called)  of  the  act  lfi2l9 
c.  18,  provides  for  the  case  of  voluntary  payments  or  con- 
veyance made  by  the  debtor  in  defraud  of  inchoate  or  begun 
diligence,  whether  against  heritage  or  moveables,  or  the  per- 
son of  the  debtor.  According  to  the  construction  put  on  the 
statute  by  adjudged  cases,  it  authorises  the  reduction  of  all 
voluntary  deeds  granted  after  such  diligence  shall  have  been 
be^un,  an  Jaw  has  appointed  for  the  attachment  of  the  subject 
conveyed  by  the  debtor,  provided  the  diligence  was  specially 
directed  against  that  subject,  and  that  the  debtor  was  notori- 
ously insolvent  at  the  date  of  the  deed  done,  or  the  payment 
made  in  defraud  of  the  diligence.  But,  if  the  insolvency  be  se- 
cret, and  unknown  to  the  person  favoured  by  the  deed,  the  chal- 
lenge will  not  he  successful ;  Belts  Com.  voh  ii.  p.  gOC,  Mh 
edit. ;  Ersfc*  B.  iv.  tit.  i.  §  37.    See  Lkigiosity.  Mora. 

It  may  be  observed  here,  that,  although  a  bill  of  exchange 
may  be  transferred  by  indorsation,  even  after  the  term  of  pay- 
ment, the  mere  indorsation  will  not  carry  the  right  to  the 
diligence  which  the  indorser  may  have  dene  on  the  bill. 


To  accomplish  that,  there  must  be  a  special  assignation  of  the 
diligence  ;  BrWs  Com.  vol  L  p.  315,  4>tk  edit. 

DIMINUTION  of  RENTAL.  It  is  a  question  of 
},Teat  importance  in  entail  law,  whether  an  heir  of  entail  in 
possession  can  grant  leases  of  the  entailed  estate,  at  rents 
lower  than  the  estate  was  let  f<fr  at  his  entry.  The  heirs 
powers,  in  this  respect,  must  necessarily  depend  in  a  ^eat 
degree  on  the  terms  of  the  particular  deed  of  entail.  But, 
independently  of  the  special  terms  of  the  deed,  it  seems  now 
to  he  settled,  that,  where  the  entail  contains  a  prohibition  to 
alienate,  the  heir  in  possesion,  in  letting  leases,  must  act 
hona  fide,  and  will  not  be  permitted  fraudulently  to  diminish 
the  rental  to  the  prejudice  of  his  successors,  Santlford  on 
Kn  tails,  p.  200.    See  Entail.  Grassum. 

DIOCESE ;  is  the  circuit  of  a  hi  shop's  ecclesiastical  juris- 
diction. England  is  divided  ecclesiastically  into  the  two  provin- 
ces of  Canterbury  and  York,  each  of  which  is  subdivided  into 
dioceses,  every  diocese  is  sub  divided  into  archdeaconries,  and 
every  archdeaconry  into  parishes*  I'omlinSy  It.  t  When  the 
church  government  of  Scotland  was  episcopal,  there  were  two 
archbishops  ;  the  Archbishop  of  St  Andrews,  who  was  called 
the  primate  of  all  Scotland;  and  the  Archbishop  of  Glasgow, 
who  was  called  the  primate  of  Scotland;  and  under  tlicm 
there  were  twelve  bishops  who  had  particular  dioceses ;  Con- 
nell  on  Tithes*  vol.  i,  p.  38.  The  ecclesiastical  sub-di visions 
of  Scotland  are  now  presbyterian.  See  Church  of  Scotland. 
Ch  un  h  Ju  d'tcatori  a . 

DISCHARGE.  To  discharge  an  obligation  is  to  extin- 
guish it.  Obligations  may  be  extinguished  by  payment  or 
performance  on  the  part  of  the  debtor,  or  by  the  mere  consent 
uf  the  creditor  wit! ion t  performance,  or  by  compensation,  nova- 
tion, delegation,  or  confusion,  The  discharge  may  be  either 
verbal  or  in  writing,  according  to  the  nature  of  the  obligation. 
Thus,  an  obligation  contracted  verbally  may  he  dissolved  by  * 
verbal  discharge ;  but  a  written  obligation  requires  a  written 
discharge,  agreeably  to  the  rule  that  the  same  solemnities 
which  are  requisite  in  the  constitution  of  an  obligation  are  ne- 
eessary  in  hs    Unction , — unuwr^toi^uc  coih  m  modo  dissoivfa  f 
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qm  coWgatiir.  Sec  Payment*  Compensation.  Novation* 
Delegation .    Confm  ion . 

In  the  technical  language  of  the  Scots  law,  the  term  dis- 
chargc  is  usually  applied  to  the  written  instrument  by  which 
the  creditor  discharges  the  debtor  of  his  obligation*  The  olv 
jeet  of  such  a  discharge  is  to  liberate  the  obligant ;  and  whether 
the  particular  obligation  legally  requires  a  written  discharge  or: 
not,  it  is  desirable  if  possible  to  have  the  evidence  of  its  ex- 
tinction in  writing.  The  clauses  usually  inserted  in  a  formal 
deed  of  this  description  are,  1st,  The  narrative;  in  which  the 
obligation  as  originally  undertaken  is  narrated*  9,d,  A  clause 
specifying  the  manner  in  which  it  has  been  dissolved,  whether 
hy  payment,  performance,  compensation,  simple  consent  of 
the  creditor,  or  otherwise.  &%,  The  clause  of  discharge,  which 
is  the  essential  clause  of  the  deed,  to  which  the  others  are 
merely  subservient.  In  this  clause  the  proper  terms  of  dis- 
charge, applicable  to  the  particular  obligation,  must  he  used. 
The  debt  or  obligation,  the  document  of  debt  itself,  and  aU 
action  or  execution  which  has  ful lowed  or  may  follow  upon  it, 
ought  to  be  distinctly  and  separately  discharged*  'Uhli/,  The 
i  In  u.sr  1 -)f  warrandice,  the  ordinary  warrandice  being  absolute, 
unless  where  the  discharge  is  gratuitous,  when  it  is  usually 
from  fact  and  deed  only,  &thf  A  clause  of  delivery  of  the 
gnnm-ds  of  debt.  The  debtor  h  entitled  to  have  these  deliver- 
ed up  to  him  i  and,  where  particular  circumstances  render  that 
impracticable,  the  fact  ought  to  be  mentioned,  and  the  creditor 
taken  bound  to  deliver  them.  (JM,  The  clause  of  registration » 
'Which  is  not  essential  to  the  discharge,  and  is  sometimes  omit- 
ted. And,  lastly )  The  testing  clause,  which  does  not  differ 
from  the  testing  clause  of  any  other  regular  deed. 

A  written  discharge  is  usually  a  separate  deed,  and  it  mu?t 
be  written  upon  stamped  paper.  JJut  to  this  rule  there  is  an 
exception  in  the  case  of  receipts  written  on  bills  of  exchange, 
promissory  notes,  &c.  where  the  bills,  notes,  &c+  have  been 
themselves  written  on  the  legal  stamps,  and  also  in  the  case  of 
fi£  receipts  or  discharges  indorsed  or  otherwise  written  upon  or 
*£  contained  in  any  bond,  k c.  or  other  security,  or  any  convey- 
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*\  ance,  deed,  or  instrument  Whatever,  duly  stamped  according 
"  to  the  laws  in  force  at  the  date  thereof,  acknowl edging  the 
*£  receipt  of  the  consideration  money  therein  expressed,  or  the 
f  receipt  of  any  principal  money,  interest,  or  annuity  thereby 
"  secured  f  5 j  Geo-  IIL  c.  184,  Schedule  annexed.  In 
virtue  of  this  exception,  the  discharge  of  a  bond  is  sometimes 
written  upon  the  back  of  the  principal  bond  ;  and  lest  such  a 
discharge  should  in  any  case  be  thought  not  to  fall  within  tlio 
exception  in  the  statute,  it  is  sometimes  the  practice,  at  tho 
*amc  time,  to  grant  a  receipt  fur  tho  sum  on  a  separate  stamp- 
ed receipt,  referring  to  the  discharge  indorsed  on  the  hond. 
With  regard  to  the  discharges  of  heritable  securities,  real  hur- 
dens,  &c.  see  Heritable  SwurUks.  Burdens.  Roiundti* 
Hon, 

It  is  a  rule,  in  the  construction  of  discharges  which  contain 
both  general  and  particular  clauses,  ascertaining  their  exfent, 
that  the  general  clause  is  not  to  be  extended  to  subjects  or 
claims  of  a  different  kind,  or  of  greater  importance,  than  any  of 
the  particulars  mentioned  in  the  special  clause.  But  a  dis- 
charge which  is  entirely  general,  without  mentioning  any  spe- 
cial debt  or  claim,  will  receive  a  more  liberal  interpretation, 
although  even  such  a  discharge  will  not  he  extended  to  debts 
which  arc  not  presumed  to  have  been  in  contemplation  cither 
of  the  granter  or  grantee,  such  as  obligations  of  relief  from 
cautionary  engagements  not  yet  paid  to  the  creditor,  obliga- 
tions of  warrandice  not  yet  incurred,  or  obligations  ad  facta 
prcrtttanda.  Neither  will  such  a  general  discharge  comprehend, 
by  implication,  debts  due  to  the  granter  by  the  grantee,  and 
assigned  by  the  granter  prior  to  the  date  of  the  di,scharge4 
even  although  the  assignation  has  not  at  that  time  been  com- 
pleted by  intimation.  Erjik,  U.  iii.  tit.  4,  §  9  ;  Bank'ton,  B, 
i.  tit.  24,  §  \D ;  Stair,  B,  i.  tit.  IS,  §  2,  and  B.  iv.  tit.  49, 
§34. 

In  all  yearly  or  tcrmly  payments,  such  as  of  rent,  fcu-dutics, 
interest  of  money,  salaries,  pensions,  and  the  like,  three  conse- 
cutive discharges  of  the  yearly  or  terxuly  duties  raise  a  legal 
presumption  that  all  preceding  tcrmly  duties  have  been  rcgu- 
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iarly  patd.  Ijut  the  discharges  must  be  discharges  in  full  of 
the  respective  termly  duties,  and  the  three  terms  must  be 
consecutive.  Thus  the  presumption  will  not  be  created  by 
too  discharges,  although  they  should  contain  the  duties  of 
three  or  more  terms.  Nor  is  the  presumption  inferred  from 
two  discharges  by  the  ancestor,  and  a  third  by  the  heir,  even 
although  they  be  for  consecutive  terms,  unless  it  appear  that 
the  heir  knew  of  the  two  former  discharges.  Neither  do  three 
consecutive  discharges  by  a  tutor  or  administrator  for  the  cre- 
ditor raise  the  presumption,  except  as  to  the  terms  railing  with- 
tn  the  period  of  his  administration.  A  bond  granted  for  ar- 
rears of  rent  or  interest  will  not  be  presumed  to  be  discharged 
by  three  consecutive  discharges  of  subsequent  termly  duties ; 
and,  on  the  same  principle,  where  the  creditor  has  taken  a  de- 
cree against  the  debtor  for  the  arrears,  the  debt  covered  by  the 
decree  will  not  be  affected  by  three  consecutive  discharges  of 
posterior  years  or  terms.  The  implied  discharge  founded  on 
three  eonsccutive  termly  discharges,  being  a  praxumpt'w  Juris 
only,  may  be  elided  by  the  debtor's  oath  ;  Ersk,  ]i.  iii.  tit.  4t 
§10;  Stair,  B.  i.  tit.  IS,  §  <>,  and  B.  iv.  tit.  40,  §  £3 ; 
Ba ul  ion,  U.  i,  tit-  24,  §  13,  Sec  also  Rrtsxx  Led.  vol.  i  p. 
£12,  el  wq.  ;  and  Jur'td.  Styles^  vol.  ii,  p.         ef  .seq. 

DISCHARGE  of  a  bankrupt  undkr  a  seuufstrattox. 
Where  a  bankrupt  under  mercantile  sequestration  has  not  ob- 
tained his  discharge  under  a  composition  contract  (as  to  which, 
aee  Composition)  it  is  lawful  for  him,  at  any  time  after  tho 
period  assigned  for  the  second  dividend  (i  c.  after  eighteen 
calendar  months  from  the  first  deliverance  on  the  petition  for 
sequestration)  with  concurrence  of  the  trustee  and  four-fifths 
of  the  creditors  in  number  and  value,  to  apply  by  petition  to 
the  Court  of  Session  tot  a  final  discharge  of  all  his  debts  con- 
tracted prior  to  the  sequestration.  This  petition  must  be  intu 
mated  on  the  walls  of  the  Parliament  House  in  Edinburgh,  in 
the  Minute-Book  of  the  Court  of  Session,  and  in  the  Edin- 
burgh and  London  Gazettes  ;  and,  at  the  distance  of  not  lesa 
than  three  months  after  such  application  and  publication,  the 
Court  may  resume  consideration  of  the  petition,  and,  if  no  ob* 

Vol.  I.  F  f 


1fc»lS  151  3 


jcctkm  1>c  made,  tLoy  will  pronounce  an  act  or  decree*  finatly 
discharging  the  bankrupt  in  terms  of  the  prayer  of  bis  petition. 
But,  if  opposition  be  made  by  any  of  the  creditors,  and  it  ap« 
|>ear  that  the  bankrupt  ha*  not  made  a  fair  discovery  and  sur. 
leudcr  of  bis  estate,  or  has  refused  to  comply  with  any  other 
of  the  requisites  of  the  statute,  or  that  he  has  been  guilty  of 
collusion,  or  that  his  bankruptcy  has  not  arisen  from  innocent 
misfortunes  or  losses  in  business,  but  from  culpable  and  undoa 
*  conduct ;  the  Court  will  judge  of  those  objections,  and  allow  a 
proof  of  them  if  thought  necessary,  and  thereafter,  either  grant  ■ 
or  refuse  the  discharge,  or  annex  such  conditions  to  it  as  th* 
justice  of  the  ease  may  require.  Before  the  act  discharging 
the  bankrupt  can  be  extracted,  he  must  make  oath  either  be* 
fore  the  Court,  or  before  the  sheriff",  on  a  special  commission 
1 1 . -i.i  tin  Court,  that  be  has  faithfully  complied  with  all  the 
requisites  of  the  statute,  and  has  used  no  undue  influence,  nor 
had  recourse  to  any  secret  compromise  with  his  creditors,  o? 
any  of  them,  in  order  to  obtain  their  concurrence-  If  it  turn 
out  that  there  has  been  any  such  private  transaction  between 
the  bankrupt  and  any  of  his  creditors,  the  statute  declares  such 
transaction  to  be  unlawful,  and  that  no  action  shall  lie  on  any 
bill  or  other  sceurty  granted  on  that  account ;  and,  if  the 
bankrupt  has  sworn  falsely,  he  will,  on  conviction,  he  liable 
in  the  pains  of  perjury  ;  54  Geo.  III.  c.  137,  §  61. 

The  following  points,  with  regard  to  the  statutory  discharge 
<of  a  bankrupt,  seem  deserving  of  attention  :  lrf/>  If  the  bank- 
rupt have  obtained  the  concurrence  of  the  requisite  majority 
of  his  creditors  to  his  application  for  a  discharge,  the  subse- 
quent appearance  of  other  creditors,  who,  by  their  dissent, 
Blight  have  prevented  the  application  from  being  made,  will 
tiot  bar  the  Court  from  judicially  determining  on  it,  provided 
it  has  been  legally  introduced  into  Court.  Even  although  all 
the  concurring  creditors  may  have  received  payment  of  their 
(debta,  from  primary  obligants,  before  the  expiration  of  the 
three  months,  that  circumstance  will  not  prevent  the  Court 
from  deciding  on  the  merits  of  the  application.  2 d,  The  con- 
currence of  a  contingent  creditor  will  not  avail  the  banktuutf 
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See  Contingent  Debts.  3J,  Wlien  the  creditor  holds  a  prefer* 
Me  security  over  any  part  of  tlie  bankrupt  estate  or  effects,  his 
debt  is  to  lie  estimated  at  the  amount  of  the  balance,  after  de- 
ducting the  value  of  such  security;  £14  Geo.  III.  c.  137,  § 
64,  $thf  It  is  no  objection  to  the  vote  of  the  creditor  in  the 
concurrence,  that  he  is  a  relation  of  the  bankrupt.  5th,  In 
reckoning  the  amount  of  the  concurrence  Hi  value,  every  claim 
is  taken  into  accovint ;  hut  a  creditor,  whose  claim  on  the 
estate  is  under  jI'^O,  will  not  be  counted  hi  number  \  ibid. 
§  64.  fit h,  A  creditor^  who  is  himself  a  bankrupt  under 
lequestration,  cannot  vote  in  the  concurrence-  The  trustee 
for  his  creditors  may  do  so,  however,  subject  to  the  cuii* 
troul  of  his  constituents.  But  it  is  no  objection  to  the  vote  of 
ft  creditor  that  lie  is  a  notour  bankrupt  under  the  act  1G9G, 
C.  5.  TM,  The  signature  of  the  firm  of  a  company  by  one  of 
the  partners  entitled  to  sign  it,  is  sufficient  prima  facie  evidence 
of  the  company's  concurrence  in  the  application,  subject  only  to 
challenge  by  the  company  itself.  Sth9  A  general  mandate 
does  not  seem  sufficient  to  entitle  the  mancUtnry  to  concur  in 
a  petition  for  discharge,  If  any  of  the  debts  have  been 

assigned  after  the  concurrence  of  the  creditor,  the  assignee  can- 
not retract  the  concurrence  formerly  given  by  the  cedent.  10lht 
The  best  evidence  of  the  concurrence  is  a  deed  regularly  sign- 
ed by  the  creditors  ;  but  less  formal  evidence  is  he  ld  sufficient, 
such  as  a  deed  signed  out  of  the  presence  of  witnesses, — or  a 
aim  pie  letter  by  the  concurring  creditor,  expressing  his  assent, — * 
even  although  the  letter  be  not  holograph-  If  the  concurrence 
be  given  at  a  meeting  of  the  creditors,  the  minutes  of  the 
meeting,  duly  authenti eated,  will  be  good  evidence.  11///,  The 
concurrence  of  the  trustee  for  the  creditors  of  the  bankrupt  ap- 
plying for  the  discharge  cannot  he  withheld,  unless  a  cause  be 
shown.  12th,  Where  objections  to  the  discharge  arc  stated, 
the  on?/.*  probamU  lies  on  the  creditors  objecting.  IF 
the  bankrupt  applying  be  abroad,  a  mandate  from  him  must 
be  produced  with  his  petition  ;  but,  as  the  Court  have  no  ]>ower 
to  grant  commission  for  taking  the  bankrupt's  oath,  to  any  one 

feut  the  Sheriff',  he  must  return  to  Scotland  to  make  oath;  ba- 
it 
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fore  his  discharge  can  Ik?  extracted.  If  the  bankrupt,  however, 
be  under  the  necessity  of  going  abroad  Ixforc  the  expiration  of 
the  three  months,  the  Court,  upon  sufficient  cause  shewn  at 
the  time  the  petition  for  discharge  Is  presented,  may  take  the 
bankrupts  oath,  by  anticipation,  or  grant  commission  to  the 
Sheriff  to  do  so.  14-th,  If  the  bankrupt  has  used  illegal  mean* 
to  obtain  the  concurrence,  a  discharge  obtained  on  such  con- 
currence witl  be  reducible  ;  hut,  until  reduced,  it  will  be  a  good 
discbarge.  15//*,  Any  creditor  may  appear  and  oppose  the 
discbarge,  even  although  ho  has  concurred  in  the  application, 
or  although  bis  debt  be  under  L.20.  Wth?  **  No  discharge 
"  shall  be  granted  by  the  Lord  Ordinary  without  the  authori- 
t£  tv  of  tin'  Division  of  the  Court  to  which  he  belongs  Stett. 
§  (jG+  But  when  the  three  months  are  to  expire  during  the 
vacation,  the  Court,  on  the  bankrupt's  application,  will  remit 
to  the  Lord  Ordinary  on  the  bills  to  proceed  in  granting  the 
discharge.  17fAs  In  one  case,  where  the  bankrupt,  in  conse- 
quence of  his  insanity,  could  not  take  the  oath,  the  Court  ad- 
mitted the  oath  of  the  person  who  had  acted  for  the  bankrupt ; 
Patcrson,  JM  December  181# ;  noted  hi  Belts  Com.  vol  ii+  p. 
480,  4th  edit.  18M,  The  judgment  of  the  Court  granting  a 
discharge  may  bo  appealed  to  the  House  of  Lords;  but  such  ap- 
peals will  be  discouraged  when  brought  at  the  instance  of  cre- 
ditors against  the  bankrupt.  Laxity,  The  effect  of  the  dis- 
charge is  a  liberation  from  all  debts  for  which  the  bankrupt 
stood  bound  at  the  date  of  the  sequestration,  whether  those 
debts  were  present,  future,  or  contingent.  If  the  bankrupt  be 
in  prison  at  the  date  of  his  discharge,  on  account  of  any  such 
debt,  the  discbarge  operates  as  a  liberation  :  But  it  has  no  ef- 
fect against  C  rown  debts.  See  the  subject  of  this  article  fully 
treated  of  in  Bells  Covi.  vol  ii.  p.  4-60-481,  4th  edit.  Sec  also 
Sequestration*    Crown  Debts. 

DISCLAIMER;  in  English  law,  is  a  pica  containing  an 
express  denial  or  renunciation  of  a  thing.  See  Tomlhuf  Dkt* 
h.  L 

DISCLAMATION;  signifies  a  vassals  disavowal  or  dis- 
clamation of  a  person  as  his  superior  whether  the  jicrsoii  50 
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disclaimed  be  the  superior  or  not.  A  vassal  who  deliberately 
disclaims  bis  .superior  on  frivolous  grounds  incurs  a  forfeiture 
of  the  fee  This  is  a  rule  applicable  to  nil  feudal  tcuurcs  ; 
and,  according  to  our  more  ancient  law,  disclamation,  even  as 
to  a  part  of  the  fee,  subjected  the  vassal  to  the  loss  of  the 
whole.  But  now  a  probable  ground  of  ignorance  on  the  part 
of  the  vassal,  or  a  mistake  either  in  point  of  law  or  in  point  of 
fact,  or  any  colourable  excuse,  will  be  sufficient  to  protect  him 
against  this  forfeiture ;  Ersk.  B.  ii.  tit*  5,  §  51 ;  Stair,  13. 
ii.  tit.  Jl,  §  29;  Bankton,  B.  ii.  tit.  11,  §  $4;  M'KorJe,  B. 
ii.  tit.  5,  §  9.    See  also  Skene  de  verb.       h.  t. 

DISCONTIGUOUS  LANDS.  As  to  the  form  of  taking 
tasinc  where  the  lands  in  which  infeftment  is  given  lie  discon- 
tiguous, see  Saline.  .  Union.  Barony. 

DISCOUNT  or  BILLS.  See  Banker.  Bill  of  Ex- 
change. 

DISCRETION.  It  is  a  rule  of  the  law  of  England  that, 
where  any  thing  is  left  to  another  to  be  clone  according  to  his 
discretion)  the  construction  of  the  law  is,  that  it  must  he  done 
with  sound  discretion,  and  according  to  law  ;  and  that  rule  be- 
ing founded  on  a  principle  universally  applicable,  has  been 
fully  recognized  in  the  law  of  Scotland.    See  TtmVina^  &  t. 

DISCUSSION.  This  is  a  technical  term  in  the  law  of 
Scotland,  and  may  he  applied  either  to  the  discussion  of  a 
principal  debtor,  or  to  the  discussion  of  heirs. 

I.  Discussion  of  a  principal  debtor. — Where  a  cautioner 
is  bound  simply  as  cautioner,  and  not  conjunctly  and  several- 
ly with  the  principal  debtor,  lie  may  insist  that,  before  the  credi- 
tor uses  diligence  against  him,  the  principal  debtor  shall  be 
discussed ;  that  is,  not  mere]}'  that  tin  debt  shall  he  demand- 
ed, but  that  the  creditor  shall  carry  personal  diligence  against 
the  principal  debtor  the  length  of  a  registered  denunciation  on 
letters  of  horning, — that  he  shall  proceed  against  his  moveables 
by  poinding,  or  by  arrestment  and  furthcoming,  and  against  his 
heritage  by  adjudication  and  sale.  The  cautioner,  however, 
may  be  sued  in  the  same  summons  with  the  principal  debtor ; 
*ud  when  decree  is  obtained,  the  Court  will*  supersede  eieeu- 
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lion  against  the  cautioner,  until  the  principal  debtor  be  dis* 
cussed.  When  the  principal  debtor  ami  the  cautioner  are  takei* 
hound  jointly  and  severally,  the  creditor  may  proceed  against* 
either  til'  them  ;  for,  in  that  case,  the  cautioner  has  not  thg 
benefit  of  discussion  ;  except  in  the  case  of  a  cautioner  for 
another  that  he  shall  perform  a  fact,  who  is  in  no  case  liable 
until  the  principal  obligant  be  discussed  Where  the  principal 
debtor  is  out  of  the  country,  and  has  no  effects  within  the 
jurisdiction  of  the  courts  of  Scotland,  the  cautioner,  even  al- 
though he  be  bound  simply  as  cautioner,  cannot  insist  that  tht 
principal  debtor  shall  be  discussed  in  a  foreign  country  ;  //ewfc- 
ton,  B.  1.  tit.  23,  §  30  ;  Elams,  7th  December  1757,  Mor.  p. 
SUO.  Sec,  on  this  subject,  Stair,  Ti.  i.  tit.  17,  §  4,  etscq.; 
Ersl\  B.  ill*  tit.  3,  §  61,  vt  seq.  ;  Ross's  LccL  toL  i.  p.  77. 
See  also  Benefit  htm  Ordm'is.  Cautionary. 

II.  Discussion  uf  heirs. — All  heirs  who  have  incurred  a  re- 
prc-nitation  of  their  ancestor  arc  liable  universally  for  hif 
debts ;  but  they  may  insist  on  being  sued  in  a  certain  order. 
In  the  ease  of  obligations  relative  to  a  particular  subject,  the 
heir  who  succeeds  to  that  subject,  as  being  liable  in  any  bur- 
den chargeable  against  it,  may  be  sued  without  discussing  any 
other  heir.  So  also,  where  a  special  heir  is  burdened  with  a 
debt,  the  creditor  must  discuss  that  heir  before  he  can  insist 
against  the  heir-at-law.  But  In  general  obligations,  in  which 
the  debtor  expresses  no  intention  of  charging  any  special  heir 
ffr  estate,  the  Allowing  is  the  legal  order  in  which  the  heir* 
must  be  discussed  :  1*/,  The  heir  of  line,  as  being  the  heir 
general  by  the  most  universal  representation.  Jid,  The  heir  of 
t'onnnest ;  and.  &Z>  The  htir  male ;  both  of  whom  succeed  in 
a  lesser  uftfoerstias.  4ih>  Heirs  of  tailzie  and  provision,  by 
simple  destination,  where  they  represent  the  debtor.  And, 
J.iixtltft  Heirs  under  marriage  contracts,  where  they  are  not 
'themselves  creditors,  in  virtue  of  the  contract  under  which  they 
have  succeeded.  Sec  Ban&ttm,  13.  iii,  tit.  5,  §  60,  ct  xrq. ; 
Krsk*  B.  iii-  tit.  8,  §  52.  Heirs  portioned,  while  they  remain 
solvent,  arc  only  liable  lor  their  respective  shares  of  the  ancev 
fH/s  debts.  But,  on  the  bankruptcy  of  any  one  of  them,  the  ere- 
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ditor  may?  after  discussing  her,  insist  for  her  share  of  the  debt 
against  the  rest.  They  arc  not,  however,  liable  in  solidnm  for 
'  the  share  of  the  bankrupt  heir,  but  only  in  so  far  as  they  ar<* 
gamers  by  their  predecessor's  succession ;  Ersk.  ibid.  §  5& 

By  d'tscusxhtg  an  heir  is  meant  charging  him  to  enter  ;  and 
jf  he  do  nut  renounce  the  succession,  obtaining  decree  against 
him,  and  raising  diligence  both  against  his  person  and  big 
estate,  whether  belonging  to  himself  or  derived  from  his  ances- 
tor ;  as  in  the  case  of  the  discussion  of  a  cautioner,  If  the  heir 
at  law*  or  any  of  the  other  heirs,  renounce  the  succession  his 
renunciation  protects  him  from  all  diligence  against  his  person 
or  his  own  estate ;  and,  if  there  be  no  estate  belonging  to  the 
(ancestor,  which  the  renunciation  leaves  open  to  the  creditor's 
diligence,  then  lie  may  proceed  against  the  other  heirs  in  their 
order.  But,  before  getting  decree  against  any  of  the  subsidiary 
heirs,  the  creditor  roust  assign  to  him  all  the  diligence  and  de- 
crees affecting  the  subjects  belonging  to  the  original  debtor. 
The  subsidiary  heir  has  the  bendit  of  discussion,  although  he 
has  incurred  the  pa-ssivo  title  of  behaviour  (is  heir,  because  that 
passive  title  cannot  be  extended  farther  than  the  heir's  actual 
service  in  the  particular  character  in  which  he  has  acted  as  heir* 
would  be  i  and  such  service  would  be  no  bar  to  the  benefit  of 
discussion ;  Ersk,  B.  iii*  tit.  8,  §  53* 

Where  an  heir,  who  is  liable  only  ttibridiarif,  has  paid  a 
debt  due  by  the  ancestor,  he  has  an  action  of  relief  against  the 
heir  primarily  liable.  And  this  rule  will  apply,  even  although 
the  document  of  debt  subject  all  the  heirs'  of  the  debtor  in 
payment  "  without  the  benefit  of  dkcuMwn^  such  a  clause 
being  introduced  lor  the  benefit  of  the  creditor,  and  not  being 
intended  to  injure  the  right  of  relief  competent  to  the  one  or- 
der of  heirs  against  the  other;  Banllon,  in*  tit.  5,  {$  70  ; 
Ersk.  B.  iii.  tit.  8,  §  53.  See  also,  as  to  this  article,  Stair,  l}t 
iii.  tit.  5,  §  17,  et  wq. ;  Rosis  Led.  vol  i.  p.  74,  ct  scq> 

In  connexion  with  this  subject,  it  may  be  observed  that, 
although  the  executors  or  next  of  kin  of  n  deceased  person,  a* 
being  his  heirs  in  rtiobiltbu^  are  primarily  liable  for  all  hiss 
moveable  dcbti>  yet  the  heir  in  heritage,  when  required  to  pj 


a  moveable  debt,  is  not  entitled  to  insist  tliat  the  executor* 
shall  he  previously  discussed.  The  heir  who  pays  has  a  claim 
of  relief  against  the  executor;  but  the  creditor  is  at  liberty  to 
proceed  at  once  ng.iin.sL  the  heir  without  discussion.  See  ErsL 
fl«  iii.  lit.  9,  §  18.    Sec  also  I  I  dr.  Executor* 

131  SUA  1H  M  TAT  ION  ;  is  a  term  sometimes  vised  by  oar 
older  law  authorities,  and  signifies  the  corruption  of  blood  con- 
sequent upon  a  convict  ion  for  treason.  See  DhitUm  and 
Stitto.rfi  ft.  L     See  Corruption  nf  Blood,  Treason. 

DISHONOUR  of  a  BILL.  To  dishonour  a  bill,  is  to 
refuse  to  accept  it,  when  it  is  presented  for  acceptance,  or  to 
fail  to  pay  it  on  the  day  on  which  it  falls  due.  See  Bill  if 
Exchange. 

DISJUNCTION  of  PARISHES.  The  Court  of  Ses- 
sion, as  commissioners  for  the  plantation  of  kirks  and  the  valu- 
ation of  teinds,  have  the  power  of  disjoining  or  dividing  large 
parishes,  and  erecting  new  churches,  provided  the  disjunction 
is  made  with  c<  iisent  of  three-fourths  of  the  heritors  in  the  pa- 
rish, reckoning  the  votes,  not  by  the  number  of  heritors,  hut 
by  tlicir  valued  rent  within  the  parish  ;  Ersfc.  li.  i.  tit  5,  § 

;  Bonk  ton,  13,  ii.  tit.  8,  §  17.    See  Parish. 

DISTAKAGEME N T.  Under  the  casualty  of  marriage 
in  ward-holding,  if  the  superior  required  the  heir  to  make  an 
unsuitable  or  disparaging  marriage,  he  or  she  might  legally 
refuse.  The  disparity  might  be  either  in  rank,  or  in  years,  or 
in  mental  or  in  personal  accomplishments.  The  heir  was  uot 
bound  to  accept  a  person  of  inferior  degree,  or  who  was  much 
senior  in  years,  or  whose  mental  capacity  was  defective,  or  vho 
was  u  lame,  or  blind,  or  dumb,  or  deaf,  or  detective,  or  rc- 
**  dundant  in  any  member."  But  mere  disparity  of  fortune 
not  of  itself  a  sufficient  justification  of  the  heir's  refusal ;  Stair, 
B.  ii.  tit,  4,  §  59 ;  Banlton,  B.  ii.  tit.  1,  §  59 ;  Skew  th 
verb.  aig.  flr  t,     See  Avail  of  Marriage.  Ward-holding. 

DISPONE!' ;  the  person  to  whom  a  disposition  is  granted. 
See  D'tipoxitiooy 

DISPOSITION.  In  its  general  acceptation,  a  disposition 
It  an  unilateral  deed  of  idienahom  by  which  a  right  to  properly. 
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either  heritable  or  moveable,  is  conveyed.  The  disposition 
most  frequently  used  in  practice,  is  that  l>y  which  heritable 
property  is  conveyed  to  a  purchaser.  But  a  disposition  of 
moveables  is  also  a  deed  occasionally  used.  And  where  a  per- 
ton  wishes  to  regulate  his  whole  succession,  heritable  as  well  as 
moveable,  he  may  do  so  by  a  general  disposition  and  settle- 
ment. 

L  Of  the  Disposition  of  Heritage. — The  modern  disposi- 
tion is  a  deed  of  alienation,  by  which  heritable  property  is  con- 
veyed to  a  purchaser,  or  to  an  heir,  for  onerous  causes,  or  gra- 
tuitously. The  di^poner  or  maker  of  the  deed  "  &clh  and  dis- 
4<  form?  or,  where  the  deed  is  gratuitous,  "gives,  grants,  and 
"  dixponcs^  the  subject  of  the  deed  to  the  receiver,  who  is 
technically  called  the  dispones  As  contradistinguished  from 
a  charter,  a  disposition  may  be  said  to  be  the  deed  by  which 
the  feudal  right  or  fee,  constituted  by  the  charter,  is  transmit- 
ted to  a  purchaser  or  new  proprietor, — a  distinction  to  which 
Krskinc  does  not  appear  to  have  sufficiently  attended;  see 
£rsl\  B.  h\  tit.  3,  §  1!}.  Bdl  un  the  Purchasers  Title,  p.  Ul 
.See  also  Chaettr.  hi  the  ordinary  case,  the  disposition  cou- 
t  a  i  n  s  th  e  f  ol  low  i  ng  el  a  u  ses :  1  #/,  The  nan  a  I  ■  vt ,  c,  1 1  led  al  so  the 
iitdutiirc  clause,  containing  the  names  of  the  disponer  and  dis- 
ponce,  and  stating  the  cause  of  granting  the  deed  ;  and,  where 
it  is  an  onerous  deed,  this  clause  usually  contains  an  acknow- 
ledgement of  the  receipt  of  t!ic  price,  or  consideration,  and  a 
disci  large  ol  it.  2  J,  T  he  disposi  f  | ;  t  i  id  it  Ms  C0H  tn  hung  words 
of  de  prascnii  conveyance,  the  destination  of  the  subject,  and 
its  description.  If  any  real  burden  is  to  be  imposed,  or  if  the 
right  is  to  be  otherwise  qualified  by  any  conditions  or  limita- 
tions, they  must  lie  inserted  in  this  clause.  3d,  A  clause  oblig- 
ing the  disponer  to  infeft  the  disponee  by  two  manners  of  hold- 
ing, the  one  tie  sey  the  other  a  sc  de  wperiorc  sito.  4fA,  A 
procurator^  of' resignation,  for  the  purpose  of  enabling  thedis- 
ponee  to  complete  a  public  right,  i.  e*  to  become  the  vassal  of 
the  disponed  superior.  5M,  A  t  hut.se  of  warrandice^ — the 
warrandice  where  the  deed  is  onerous  being  of  course  absolute, 
tilh,  An  assignation  to  the  title  deeds  and  rents  of  the  subject, 
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with  a  clause  of  absolute  warrandice  of  the  assignation,  in  a> 
far  as  concerns  the  title  deeds,  and  of  warrandice  t'romjiui  and 
deed,  in  so  far  as  concerns  the  rents  and  profits*  7*A,  An  obli- 
gation to  free  the  disponec  from  all  public  burdens  exigible 
from  the  subject  prior  to  the  term  of  his  entry*  Sthy  A  clause 
bearing  that  the  disponor  has  delivered  the  title  deeds  of  the 
subject  to  the  disponec.  The  ordinary  clause  of  registrar 

tion,  both  for  preservation  ami  execution.  J  preempt  of 

sativc,  for  enabling  the  disptmce  to  obtain  infeftment under  tb* 
deed.  This  precept  i«  what  is  termed  indefinite^  I  e.  it  is  % 
precept  which  may  be  the  warrant  for  an  infe/tment,  to  behold- 
en base  of  the  disponer,  or  of  an  infeftment  which  may  be  af- 
terwards rendered  public  by  a  chatter  of  confirmation  from  the- 
dispone*  s  superior.  Lastly,  The  deed  is  authenticated  by  a 
testing  clause  in  the  usual  form. 

The  history  of  the  changes  which  have  been  made  in  the 
form  of  the  disposition,  is  well  deserving  of  the  attention  of 
conveyancers,  not  only  as  exhibiting  the  practical  application  of 
some  of  the  most  important  principles  of  feudal  law,  but  be- 
cause an  acquaintance  with  those  changes  will  afford  the  best 
security  against  the  dangers  arising  from  an  unskilful  use  of 
the  warrants  contained  in  the  modern  deed*  The  limits  of 
the  present  work,  however,  admit  of  a  abort  explanation  only 
#f  the  manner  in  which  the  disponec  may,  in  virtue  of  the  dis- 
position, proceed  to  complete  a  feudal  title  to  the  subject,— 
to  which  the  mere  disposition,  not  followed  by  that  procedure, 
never  confers"  more  than  a  personal  right,  1st,  The  usual 
course  is  for  the  disponec  to  take  infeftment  in  virtue  of  the 
indefinite  precept  of  sasine ;  which  infeftment  completes  a  feu- 
dal title  in  his  person  by  vesting  him  with  a  base  light,  under 
which  he  becomes  vassal  to  the  dispones  When  he  wishes  to 
Tender  his  right  public,  he  may  do  so  at  once  by  obtaining 
from  the  disponed  superior  a  charter  of  confirmation  of  the 
base  infeftment.  This  confirmation  operates  retrospectively ; 
and  the  right  is  held  to  have  been  a  public  one  from  the  date 
of  the  disponec's  infeftment.  *rf,  But,  although  this  is  the 
roost  ordinary  method  of  completing  a  public  right  under  the 
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disposition,  the  disporcee  may  follow  a  different  coutsp.  Th* 
superior  cannot  be  compel  led  to  grant  a  charter  of  confirma- 
tion ;  and,  if  there  be  any  probability  of  his  refusing  it,  or  if 
any  other  circumstance  render  it  desirable,  the  disponec  may 
complete  his  title  by  resignation.  The  procuratory  of  resigna- 
tion contained  in  the  disposition,  is  of  the  nature  of  a  mandate 
by  the  dispone*  authorising  his  mandatories  {who.se  names  are 
Always  left  blank)  to  make  a  resignation  of  the  subject  of  the 
disposition  into  the  hands  of  the  superior  in  Jltvorem  (as  it  is 
called)  of  the  disponce,  i.  c.  in  order  that  the  superior  may 
sanction  the  substitution  of  the  disponce  for  the  dispouer  as 
his  vassal.  The  superior  having,  in  point  of  form,  got  hack 
the  subject,  grants  to  the  disponce  a  charter  of  resignation,  a* 
it  is  termed,  containing  a  precept  of  sasine  for  infefting  him  in 
the  subject  formerly  held  by  the  disponer;  and  an  infeftmeut 
on  this  charter  completes  the  dispotiec's  title.  The  superior, 
in  case  of  refusal,  maybe  compelled  to  complete  the  disponce** 
title  in  this  form:  See  Charge  against  Superiors*  3(7///,  It*, 
however,  the  disponec  mean  to  complete  his  title  by  resigna- 
tion, he  must  take  care  not  to  take  infeftmeut  on  the  precept 
of  sasine  in  the  disposition ;  for  it  may  now  he  con  side  red  at 
Settled,  that  where  a  disponee  first  takes  infeftmont  on  the  pre- 
cept, and  then,  having  obtained  no  charier  of  confirmation,  re* 
*igns  upon  the  procuratory,  the  superior's  charter  of  resigna- 
tion, and  the  disponee's  intcftment  following  on  it,  will  carry 
nothing  but  the  superiority  of  the  sulv  vassal  age  which  the  dis- 
ponec has  created  by  his  base  infcflment  unconfirmed.  The 
consequence  of  this  doctrine  is,  that  the  disponce,  being  vested 
with  the  dominium  directum  and  the  dominium  utile  of  the 
Subject,  by  different  titles,  must,  in  the  twofold  capacity  of  su- 
perior and  vassal  to  himself,  resign  ad  remancntiam  in  his  own 
hands,  in  order  to  consolidate  the  property  and  the  mid-supe- 
riority. Sec  Hell  on  the  Purchaser's  Title,  p.  lt  et  seq.  and 
p.  230,  el  seq.;  Ross's  Lett.  voL  ii.  p.  2]  ,5,  et  acq.  See  als* 
Confirmation.  Rwgiiathn.  Base  Right.  Public  Right: 
Comolidatki^t 
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AVith  regard  to  dispositions  of  property  held  by  burgage  te- 
nure, it  may  be  observed  that  the  nature  of  that  holding  n~ 
eludes  subinfeudation* ;  hence  a  precept  of  sasine  ie  not  insert- 
ed in  tbe  disposition  to  a  burgage  subject.  The  magistrates 
grant  no  charters  of  confirmation  of  infeftments  in  such  pro- 
perty, and  tbe  title  of  the  disponee  is  always  completed  by  re- 
signation, the  evidence  of  the  resignation  by  the  disponer,  and 
of  the  infbftment  of  the  disponee,  under  the  Warrant  of  the 
magistrates,  being  contained  in  one  deed,  called  an  Instrument 
<yf  resignation  and  sasine.  The  magistrates,  in  sanctioning 
these  transmissions,  act  merely  as  trustees  for  the  king,  who  h 
the  immediate  superior  of  every  vassal  who  holds  by  burgage 
tenure.  Sec  Jurid.  Styles,  vol.  i.  p.  548,  et  setp  See  uUo 
Burgage  Holding. 

II.  Disposition  of  Moveables. — A  disposition  of  moveables, 
is  a  deed  by  which  the  disponer  conveys  his  moveable  estate 
either  partially  or  per  aversionem  to  the  disponee.  Simetime* 
the  disposition  bears  reference  to  an  inventary,  as  containing  3 
more  particular  enumeration  of  the  effects  conveyed*  Power, 
is  given  to  the  disponee  to  assume  possession  of  the  subjects,— 
the  warrandice  is  usually  from  fact  and  deed  only, — and  the 
deed  is  closed  by  a  clause  of  registration,  for  preservation  and 
for  execution,  and  by  the  ordinary  testing  clause.  The  pro- 
per way  of  completing  the  disponee^  title  is  by  actual  delivery 
of  the  moveable  subjects  conveyed ;  but  an  attempt  is  some- 
times made  to  accomplish  the  same  purpose  by  what  is  called 
an  instrument  of  possess  ion  7  that  is,  a  notarial  instrument, 
bearing  that  the  disponer,  in  the  presence  of  a  notary  public 
and  witnesses,  delivered  corporal  possession  of  the  moveables  to 
the  disponee.  Where,  however,  the  disponer  retains  posses- 
sion, this  method  of  transferring  the  property  is  not  to  be 
trusted  to;  for  it  will  nut  be  effectual  against  creditors  who 
may  have  trusted  to  the  dispoucc's  apparent  ownership.  See 
Brit's  Com.  vol.  i.  p.  188.  See  also  Possession.  Delivery* 
Assignation,  As  to  the  transference  of  ships,  sec  SmfM* 
Vii.'iiitiuu, 
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III.  Disposition  and  Settlement. — This  is  the  name  usually 
given  to  a  deed  by  which  a  person  provides  for  the  general 
disposal  of  his  property,  heritable  and  moveable,  after  hii 
death.  When  the  testators  directions  arc  not  numerous,  and 
admit  of  speedy  execution,  the  most  convenient  form  of  the 
deed  is  that  of  a  direct  conveyance  to  the  parties  meant  to  be 
benefited;  under  such  burdens  or  conditions  as  he  may  choosg 
to  impose.  It  generally  happens,  however,  that  the  object 
can  be  more  beneficially  attained  by  a  trust  dixpoxUlon  and 
settlement ;  i.  c.  a  conveyance  to  trustees  with  certain  powers, 
and  subject  to  certain  directions,  as  to  the  interim  and  final 
disposal  of  the  property  ;  a  form  which,  being  more  compre- 
hensive in  clrect,  and  better  adapted  for  contingencies,  is  ad- 
visable wherever  the  details  of  management  are  numerous 
or  complicated,  and  the  operations  under  the  deed  likely  to 
be  protracted.  The  technical  clauses  of  the  disposition  and 
settlement  arc,  a  special  conveyance  of  the  heritable  proper- 
ty, belonging  at  the  time  to  the  grantor,  and  a  general  con- 
veyance of  all  other  heritage  of  which  he  may  die  possessed  ; 
in  virtue  of  which  general  conveyance,  an  adjudication  in  im- 
plement may,  if  necessary,  he  led  against  hLs  heir  at  law ;  a 
conveyance  in  similar  terms  of  the  grantor's  moveables,  which 
it  is  more  expedient  to  make  special, — the  necessary  obliga- 
tions and  warrants  for  completing  the  titles  of  the  disponces,— . 
the  appointment  of  executors, —  :i  reservation  of  the  granter  * 
liferent, — and  a  clause  dispensing  with  delivery.  The  direc- 
tions in  the  deed,  and  the  powers  given  to  the  trustees  {when 
a  trust  is  the  form  adopted)  must  depend  on  circumstances  ; 
but  it  is  proper  to  Tcfer  on  that  subject  to  the  form  of  a  trust 
disposition  and  settlement  in  the  Juridical  Styles  (vol*  ii.  p. 

2d  edit,)  which  may  be  safely  recommended  as  by  far  the 
most  comprehensive,  effective,  and  accurate  form  of  that  deed 
which  is  to  be  found  examplificd  in  any  hook  of  styles.  Sea 
also  Settlement.  TruM. 

DISPOSITION  IN  SECURITY.  See  Heritable  Scot* 
r'd'tis. 
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DISPOSITIVE  CLAUSE;  is  the  clause  of  conveyance 
in  any  deed,  by  which  property,  whether  heritable  or  movea- 
ble, is  transferred,  cither  absolutely  or  in  security,  Inter  vivos, 
or  mortis  causa.  In  this  clause,  the  subject  of  the  conveyance 
is  precisely  described,  with  all  the  burdens,  conditions,  or  li- 
mitations under  which  it  is  given,— the  purpose  of  the  grant 
is  also  mentioned,  and,  of  course,  the  grantee  is  distinctly 
named  and  described  ;  and,  where  the  died  contains  a  destina- 
tion, it  is  in  this  clause  that  it  is  inserted.  All  the  other 
clauses  of  the  deed  arc  merely  auxiliary  or  subservient  to  the- 
dispositive  clause  to  which  they  are  intended  to  give  effect,  See 
Charter.    Disposition*  KatulL 

DISORDERLY  HOUSE  ;  a  house  of  ill  fame,  kept  for 
the  resort  and  commerce  of  lewd  persons  of  both  sexes,  "  It 
N  has  not  in  any  late  instance  been  thought  necessary  to  curb 
*c  the  vice  of  incontinence  by  the  public  example  of  a  crimi- 
"  nal  prosecution.  It  is  not,  however,  to  be  doubted,  that  the 
*4  keeping  of  an  open  and  notorious  house  of  lewdness  for  the 
"  reception  of  loose  and  dissolute  visitors,  is  of  itself  such  an 
tl  offence  against  public  decency,  and  the  quiet  of  the  ncigh- 

*  bourhoori,  as  is  punishable  at  common  law  (and  of  this  there 
<£  are  daily  examples  in  the  burgh  courts)  with  imprisonment, 
u  or  whipping,  or  banishment  from  the  vicinity  to  which  the 

*  scandal  or  disturbance  has  been  given  jj"  Htmr,  vol  i.  p.  46$ 
See  Fornication. 

DISSENTERS ;  persons  who  dissent  from  the  doctrines  of 
the  Established  Church.  In  Scotland  the  established  religion  is 
Presbyterian  ;  and  the  term  dluenter,  in  its  most  extensive  sig- 
nification, may  he  applied  to  all  who  do  not  conform  themselves 
to  that  system  of"  religious  doctrine  and  worship.  The  nume- 
rous statutes  of  the  Scots  Parliament  directed  against  rtoft-OO** 
formihjy  were  repealed  after  the  Revolution  of  IG&S,  by  1690, 
c,  5,  and  1690,  e.  £7,  and  have  not  since  been  revived.  There 
is  not  in  Scotland  any  tc&U  similar  to  that  established  in  Eng- 
land, by  which  dissenters  arc  excluded  from  civil  or  military 
employments;  but,  by  the  act  1707,  c.  6,  all  persons  bearing 
©fftce*  b  any  university,  college,  or  school,  are  bound  to  sub- 


£CrnSc  the  Confession  of  Fai'h,  and  to  adhere  to  tlie  govern- 
ment and  discipline  of  the  Presbyterian  Church.  To  the  go* 
ncral  toleration  of  the  Church  of  Scotland,  however,  there- 
are  exceptions  in  the  case*  of  Human  Catholics,  and  also  of 
Epis copal i ixtl ,  if  they  fail  to  comply  with  certain  conditions  ; 
Jfume,  vol.  i.  p.  565,  et  tcq.  See  Non~conjbrm\ty.  Papilfa 
Episcopalian. 

DISTRESS ;  ie  a  terra  in  English  law  signifying  the  $e'iz~ 
ing  of  the  moveable  ellects  belonging  to  a  debtor,  and  cither  re- 
taining them  in  security,  or  selling  them  in  payment  of  the 
delft,  as  the  eawe  may  be.  It  appears  that  h  distress  was  for- 
merly regarded  as  a  mere  Irni  mantt  trek  in g  of  the  effects  bp 
the  creditor  in  security  or  pledge  for  the  debt  or  damage*  a 
practice  which  still  prevails  in  the  case  of  the  distraining  of 
cattle  found  trespassing*  But  from  the  utility  of  distresses  as 
a  method  of  recovering  payment  of  debt,  they  have  in  England 
been  subjested  to  several  legislative  regulations,  which  have  con- 
siderably altered  their  original  character ;  and  they  arc  no:* 
treated  by  English  authorities  under  eight  distinct  classes*  Set 
Blacks  tone,  voL  iii.  p.  C,  ei  scq. ;  Tom  tins  Vict.  /*.  ;  ani^ 
Burn ,  voce  Distress, 

This  term  also  appears  to  have  been  known  in  our  ancient, 
law,  and  is  mentioned  by  some  of  our  authorities  as  similar  ii> 
effect  to  poinding  ;  Stair,  13.  iv-  tit.  47,  §  24,  It  seems,  how- 
ever, to  have  differed  from  that  diligence,  in  so  far  as  poinding* 
properly  so  called,  is  a  diligence  which  can  be  u*cd  only  in  ex- 
ecutioiiy  and  by  judicial  authority,  whereas  distress  might  have 
been  used  in  security,  and  even  without  the  intervention  of  a 
court.  The  right  which  a  proprietor  in  Scotland  lias  to  seine  brer  I 
manUj  and  retain?  cattle  tbund  tresspassing  on  his  property,  until 
satisfaction  be  made  to  him  for  the  injury  done,  and  the  landlord's 
right  of  hypothec,  seem  to  he  vestiges  of  the  ancient  distrcs  w  t  e 
Mo8&*  LccL  vol.  hp.  f385.    See  also  Poinding*  Hypothec. 

Several  British  statutes,  which  are  in  force  in  Scotland* 
authorise  execution  by  distress  and  sale  under  warrant  of  jus- 
tices of  the  peace.  This  is  particularly  the  case  as  to  some  of 
the  revenue  statutes.    Tower,  h  conferred  on  the  justices  to 
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grant  warrant  for  distraining  the  effects,  and  for  soiling  tlicra, 
If  the  penalty,  and  the  expenees  attending  the  distress,  be  not 
paid  within  a  certain  limited  time  ;  and,  where  money  is  order- 
ed to  be  levied  in  thi*  way,  and  sufficient  effects  are  not  found 
within  the  jurisdiction  of  the  judge  who  grants  the  warrant,  the 
person,  to  whom  the  execution  of  it  is  entrusted,  may  get  it  in- 
dorsed by  any  other  justice  within  whose  jurisdiction  effects  be- 
longing to  the  debtor  can  tie  found,  on  the  oath  of  one  witness, 
that  a  sufficiency  of  effects  were  not  to  be  found  within  the 
jurisdiction  of  the  original  grantor  of  the  warrant.  The  oath 
must  fie  indorsed  on  the  warrant;  and  the  justice  indorser  h 
not  answerable  for  any  irregularity  which  may  have  been  com- 
mitted in  obtaining  the  original  warrant;  iiT  Geo.  II.  20. 
K fleets  seized  under  distress  cannot  he  used  by  the  seiner;  cows, 
however,  may  be  milked,  as  that  is  necessary  for  their  preserva- 
tion. The  officer  levying  a  penalty  by  distress  is  not  entitled 
to  break  Open  doors  or  lockfast  places,  unless  the  penalty,  or  part 
of  it,  be  given  to  the  King. 

Things  in  which  a  person  has  not  a  valuable  property,  and 
animals Jiar  natural  cannot  be  distrained.  Nor  can  things  sent 
to  a  public  place  of  trade,  as  a  horse  in  a  smithy,  or  the  effects 
of  a  traveller  in  an  inn,  be  distrained  for  debts  due  by  the  per, 
son  on  whose  premisses  they  are.  Neither  can  any  fixture  be 
taken.  The  tools  and  instruments  of  a  man's  trade,  the  beasts 
for  his  plough,  Sec.  cannot  be  distrained,  unless  the  distress  be 
by  way  of  execution  under  a  particular  statute.  Many  of  the 
statutes  also  contain  directions  as  to  the  manner  in  which  the 
distress  is  to  be  levied  under  them;  and  such  statutes  will  of 
course  be  consulted  by  any  who  have  occasion  to  act  under 
them.  It  may  be  observed,  that  a  pairidiaghzs  been  held  ille- 
gal which  proceeded  on  the  decree  of  justices  of  the  peace  un- 
deT  the  excise  statutes  ordering  distress.  Kings  Advocate 
against  Forgan,  20th  February  1811,  Fac.  Col.  App-  No.  h 
S^c  also,  on  this  subject,  Hvttfmotf*  Justice  Peace*  B.  I  c. 
&  ;  TatCs  Justice  of  Peace,  p.  SI. 

DISTRICTS.  Tor  the  more  eon veni en t  adm irri stration  of 
}usticct  the  ShcrimVdoputc  of  the  larger  counties  of  Scotland  arc 
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In  the  practice  of  appointing  substitutes,  whose  delegated  juris- 
diction cannot  be  exercised  beyond  the  limits  of  their  particular 
district.  In  the  same  manner,  the  justices  of  the  peace  arc  in 
the  practice  of  subdividing  extensive  counties  into  districts,  in 
each  of  which  they  hold  sessions,  chiefly  for  the  dispatch  of  the 
business  within  the  district.  But  the  jurisdiction  of  each  jus^ 
tice  remains  entire  over  the  whole  county,  and  the  justices  of 
one  district  may  hold  their  court  and  may  act  in  another*  The 
sub-division  clerks  and  fiscals  are  appointed  by-  the  clerk  of  the 
peace,  and  by  the  fiscal  for  the  county  ;  and,  in  case  of  the 
absence  of  either  of  those  officers,  the  justices  may  appoint  a 
cleric  and  fiscal  for  the  particular  occasion.  The  small  debt  act 
authorises  a  subdivision  of  counties  for  the  purposes  of  that  act ; 
39  and  40  Geo.  IIL  c.  46  ;  TalCs  Justice  (f  Peace,  p.  S9  and 
357.  Sec  also  Sheriff  Courts.  Justices  of  Peace.  Small 
Debt  Courts. 

DITTAY;  is  a  technical  term,  in  criminal  law,  signifying 
the  matter  of  charge,  or  ground  of  indictment,  against  a  person 
accused  of  a  crime.  The  manner  of  taking*  vp  dittay,  as  it 
was  termed,  or  obtaining  information  and  presentments  of 
crime  in  order  to  trial,  has  undergone  various  changes,  See> 
as  to  the  methods  formerly  adopted,  Skene  tic  Verb.  sig.  voce 
Iter,  and  Hume,  vol.  il  p.  £4,  ct  seq.  ;  and,  as  to  the  present 
practice,  sec  in  this  Dictionary  the  articles  Information  and 
Presentm  en  L  See  al  so  Cri  m  i  nal  Prosecution.  Circuit  Cou rt. 
Par  Icons  RoJL 

DIVIDEND.  In  bankruptcy,  the  share  of  any  inadequate 
fund,  apportioned  according  to  the  amount  of  the  debt  for 
which  a  creditor  is  ranked  upon  the  estate,  is  called  a  divi- 
dend. The  bankrupt  statute,  54  Geo.  III.  c,  137,  §  45  and 
46,  fixes  certain  periods  at  which  the  dividends,  realized  from 
the  sequestrated  estate,  must  be  paid  to  the  creditors.  The 
period  for  the  Jtrtf  dividend  is  one  fill!  year  after  the  t&te  of 
the  first  deliverance  on  the  petition  for  sequestration  ;  :>::.!  the 
period  fixed  for  the  second  is  eighteen  calendar  months  after 
tlie  first  deliverance;  and  a  farther  dividend  is  directed  to  hi 
made  at  the  end  of  every  six  months  thereafter,  until  the  whole 
Vol.  L  ^^^^ 
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of  the  bankrupt  estate  be  exhausted-  When  the  fund  is  ready 
for  distribution  at  an  earlier  period  than  that  fixed  for  the  first 
dividend,  four-fifths  of  the  creditors  in  number  and  value  may 
direct  the  trustee  to  apply  to  the  Court  of  Session  for  authori- 
ty to  make  the  first  and  second,  and  the  following  dividends,  at 
earlier  periods  than  those  fixed  by  the  statute,  if  it  appear  ex- 
pedient to  do  so,  but  not  earlier  than  six  months  after  the  date 
of  the  first  deliverance  ;  and  after  the  second  dividend  is  made, 
a  mere  majority  of  the  creditors  in  value,  at  any  meeting  called 
for  the  purpose,  may  determine  that  the  future  dividends  are 
to  be  made  at  shorter  intervals  than  those  fixed  by  the  statute. 
But  the  statute  gives  no  power  to  the  Court  or  to  the  creditors 
to  retard  the  periods  for  making  the  dividends ;  and  if  the 
funds  be  not  ready  for  division  at  the  time  fixed,  the  trustee 
must  either  take  the  respon sibility  of  the  delay  on  himself,  or 
call  a  meeting  of  the  creditors  ;  and  whether  there  be  a  fund 
ready  for  division  or  not,  the  trustee  ought  to  make  up  the 
states  of  the  affairs  required  by  the  statute,  and  give  notice,  by- 
advertisement,  that  they  lie  with  him  for  inspection,  hut  that 
there  is  no  fund  for  division;  BdFa  Com,  vol.  iL  p.  4oG,  4tft 
edit.  As  to  the  duties  of  the  trustee  in  preparing  for  tin  divi- 
dends, fee  Trustee. 

DIVISIBLE  FUND  ;  is  a  fund  set  apart  or  prepared  for 
distribution  amongst  several  claimants.  The  term  is  usually 
applied  to  the  fund  for  division  amongst  the  creditors  of  s 
bankrupt.  The  divisible  fund  in  a  mercantile  sequestration, 
under  the  statute  54  Geo-  III.  c.  137,  §  38,  consists  of  the 
whole  estate  and  effects  belonging  to  the  bankrupt  at  the  date 
of  the  sequestration,  or  the  produce  thereof  after  paying  all 
charges.  It  includes  all  payments  made  by  the  bankrupt  to 
any  of  his  creditois  after  the  date  of  the  first  deliverance,  to- 
gether with  all  alienations  in  security  of  prior  debts  made  after 
the  sequestration,  or  reducible  under  the  statutes  1(590,  c.  57 
or  1G21,  c.  18,  or  as  frauds  at  common  law.  The  fund  ibd 
includes  bank  interest  for  money  belonging  to  the  estate  depo* 
sited  in  terms  of  the  statute,  or  the  penal  interest  of  20  f& 
cnu\  due  where  such  deposit  has  not  been  made.    The  deduc- 
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tions  from  the  fund  consist  of  the  expense  of  management, 
wages  or  payments  to  servants,  workmen,  carriers,  and  others, 
engaged  in  preserving  or  realizing  the  estate — the  expense 
of  litigation,  whether  belonging  properly  to  the  estate,  or 
found  due  to  those  against  whom  litigation  lias  been  carried 
on — the  allowance  or  commission  to  the  trustee- — and  the  al- 
lowance to  the  bankrupt,  where  such  an  allowance  has  been 
made  in  terms  of  the  statute.  See  Bc!F$  Com.  vol,  ii.  p.  4  ■!■{?, 
ei  acq*  4th  cdlL 

DIVISION,  SCHEME  OF;  is  a  state  or  cast  shewing 
the  amount  of  a  divisible  fund,  and  apportioning  it  amongst 
the  different  claimants  according  to  the  legal  order  of  ranking. 
The  scheme  of  division  in  a  process  of  ranking  and  sale  is 
made  up  agreeably  to  the  rights  iixed  by  the  decree  of  rank- 
ing. It  is  then  lodged  in  process  to  be  examined  by  the  parties 
interested,  and  objected  to  if  they  see  cause.  Thereafter  it  is 
approved  of  by  the  Lord  Ordinary,  with  such  alterations  as 
the  discussion  may  have  led  to,  A  decree  of  division,  in  terms 
of  the  .scheme,  is  then  pronounced,  on  which,  as  un  any  other 
decree,  diligence  may  follow;  sec  Bi'lta  Com.  voL  ii.  p< 
et  seq,  Wh  edit.  See  also  Judicial  Sale  By  the  bankrupt 
statute,  the  trustee  under  a  sequestration  is  directed  to  make 
up  a  scheme  of  division  one  month  before  the  time  fixed  for 
each  dividend,  apportioning  the  divisible  fund ;  which  scheme, 
with  a  relative  state  of  the  debts  recovered  and  still  due  to  the 
bankrupt  estate,  is  to  lie  for  one  mouth  open  to  the  inspection 
of  the  creditors.  The  trustee  is  required  to  give  a  month's 
previous  notice  of  the  dividend,  by  advertisement  in  the  V.dln- 
burgli  Gazette,  and  by  printed  notices  sent  by  post  to  the  dif- 
ferent creditors ;  which  advertisement  and  notices  must  also 
hear  that  the  state  and  scheme  lie  in  the  trustee's  hands  for 
the  inspection  of  the  creditors.  The  scheme  of  division  is 
held  to  be  the  trustees  decmatt  on  the  claims  made  by  the 
creditors.  This  decision,  however,  is  subject  to  the  review  of 
the  Court  of  Session  on  the  complaint  of  any  creditor  who  is 
dissatisfied  with  it ;  5t  Geo*  III.  c.  137,  §  4-j  ;  Bdfx  Com* 
voL  ii.  p.  457,  4/A  tfj. 
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DIVISION  of  COMMONTY.    Sec  Comnumty. 

DIVISION,  BENEFIT  OF.    See  Bencfirium  Division^ 

DIVISION,  BRIEVE  OF.    See  Brieve  of  Division. 

DIVORCE.  Marriage  may  be  dissolved  either  by  the 
death  of  one  of  the  parties,  or  by  divorce  Divorce  is  a  ju- 
dicial dissolution  of  the  conjugal  society,  while  both  the  par* 
tics  are  alive,  the  effect  of  which  is  to  leave  them  at  liberty 
to  intermarry  with  others.  By  the  law  of  Scotland,  a  divorce 
may  be  obtained  on  the  ground  either  of  adultery  or  of  wilful 
desertion ;  but  neither  of  those  grounds  dissolves  the  marriage 
ipso  jure  ;  and  if  neither  party  institutes  a  process  of  divorce, 
the  marriage  subsists,  notwithstanding  the  adultery  or  deser- 
tion. In  the  case  of  adultery,  if  the  injured  party  continue 
the  matrimonial  connexion  after  knowledge  of  the  adultery, 
tli at  is  hold  to  be  an  irrevocable  forgiveness  of  the  offence ; 
and  an  act  of  adultery,  so  overlooked,  cannot  afterwards  be  the 
foundation  of  a  process  for  divorce.  "When  the  divorce  pro- 
ceeds on  wilful  desertion,  the  act  1573,  c.  55,  requires  that 
the  offending  party  shall,  maliciously  and  without  just  cause, 
have  abandoned  the  conjugal  society  for  four  years  together; 
and  if,  after  such  desertion,  he  or  she  disregards  the  admoni- 
tion of  the  Church  to  adhere,  a  decree  of  divorce  may  be  pro- 
nounced.   See  Desertion. 

The  action  of  divorce  proceeds  before  the  Commissaries  of 
Edinburgh  (see  Commissaries) ;  and  in  every  such  action, 
whether  founded  on  adultery  or  desertion,  the  pursuer  must 
make  oath  that  the  action  is  not  collusive.  But,  after  decree 
of  divorce  has  been  pronounced,  an  action  of  reduction  of  the 
decree,  on  the  ground  of  collusion,  seems  not  to  bo  competent  to 
the  effect  of  reviving  the  marriage,  although  the  action  may  be 
insisted  in,  so  tar  as  to  protect  creditors  against  any  fraudulent 
device  for  defeating  their  rights  by  means  of  a  divorce,  See 
Ersk.  B,  i.  tit.  6,  §  46. 

The  legal  effect  of  divorce  on  the  ground  of  desertion  is, 
that  the  offending  party  loses  the  tocher  and  the  thiitithmt* 
propter  nuptias ;  1573,  c  55 :  That  is,  the  offending  hus- 
band in  bound  to  restore  the  tocher,  and  to  pay  or  implement 
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to  the  wife  all  her  provisions,  legal  or  conventional ;  and  the 
offending  wife  forfeits  her  tocher,  and  all  that  would  have 
come  to  her,  had  the  marriage  been  dissolved  by  the  predecease 
of  the  husband*  J\nd  our  authorities  concur  in  holding  that 
the  penalties  fixed  by  the  statute  1573  extend,  by  analogy,  to 
the  offending  party  in  a  divorce  for  adultery.  It  has  been  de- 
cided, however,  that  the  of! ending  husband,  where  the  divorce 
proceeds  on  adultery,  ie  not  bound  to  restore  the  tocher ;  Jus- 
tice, 13th  January  17G1 ;  Mor.  p.  3$&  This  decision  is  said 
by  Erskine  to  have  been  pronounced  in  deference  to  an  uni- 
form train  of  old  decisions,  But,  on  investigation,  it  rather  ap- 
pears that  the  course  of  decisions  had  fixed  an  opposite  rule. 
Sec  Ersk.  B.  i.  tit.  6,  §  48 ;  Ivory  $  Edition,  Note  177. 

Eankton  (B.  i.  tit.  5,  §  128)  holds  recrimination  to  be  a 
good  defence  against  divoree  for  adultery.  The  contrary  doe- 
trine,  however,  is  now  settled  in  the  law  of  Scotland.  But, 
although  recrimination  cannot  be  pleaded  as  a  defence  in  bar 
of  the  divorce,  yet,  as  the  mutual  guilt  may  afreet  the  patru 
monial  interests  of  the  parties,  it  may  be  stated  in  a  counter- 
action ;  Jardinc,  9th  March  1787,  Mor.  p.  338 ;  Lock  hart, 
7th  December  1799»  Mw*  A  p  p .  x'oce  Adultery  ^  No.  I.  Leno- 
ciniuin,  however — that  is,  the  husband's  participation  in  the 
profits  of  his  wife's  prostitution — or  even  the  husband's  con- 
nivance in  her  guilt  without  participating  in  the  gain,  is  a 
good  defence  to  the  wife  against  an  action  of  divorce  on  the 
ground  of  adultery;  M'Kenzie,  28th  February  1715,  Mor. 
p.  333 ;  Bankion^  B.  i.  tit.  5,  §  130. 

The  act  1G00,  c.  SO,  declares  marriages  contracted  between 
the  adulterer  and  the  person  with  whom  he  or  she  is  declared, 
by  the  sentence  of  divorce,  to  have  committed  the  crime,  to  be 
null  and  unlawful ;  and  the  issue  of  the  marriages  to  be  inca^ 
pable  of  succeeding  to  their  parents.  This  statute,  however, 
has  not  the  effect  of  bastardizing  such  issue ;  JZrsk.  B,  i.  tit 
5,  §  51.    See  Bastard 

The  right  to  institute  an  action  of  divorce  is  personal  to  the 
husband  or  the  wife ;  and  if,  after  the  action  has  been  raised, 
cither  party  (tic  before  the  decree  of  divorce  is  final,  it  has 
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been  argued  that  the  natural  dissolution  of  tlie  marriage  by 
death  supersedes  and  definitively  closes  all  inchoate  proceed- 
ings f[)r  dissolving  it  on  any  other  ground  ;  the  natural  dissolu- 
tion being  the  first  effectual  one,  and  that  winch  is  to  regulate 
all  questions  as  to  the  patrimonial  rights  or  statu*  of  the  sur- 
vivor. The  question,  how  far  litiscontestation  in  such  an  ac- 
tion renders  it  transmissible  to  represent  at  ives,  was  argued,  but 
not  decided,  in  Campbell  and  others  against  Macalister,  1821, 
First  Division,  not  reported.  See,  on  the  subject  of  this  arti- 
cle, Stair,  13.  L  tit*  4,  §  7,  et  seq. ;  Bank  ton,  B.  i.  tit.  5, 
§  126  \  Ersl:  11  i.  tit.  6,  §  43,  etseq. ;  Mot.  Diet.  voceAdul 
tcrt/.  Sec  also,  in  this  Dictionary,  the  articles  Marriage. 
Desertion.  Litiscontestation,  As  to  impotence,  considered 
as  a  ground  of  nullity  of  marriage,  sec  Im potency* 

DOCK  WARRANTS.  The  bonding  warehouses  in  Lon- 
don, mentioned  in  the  stat.  43  Geo.  III.  c.  132,  arc  those  af 
the  Loudon  and  West  India  .Dock  Companies  ;  and,  when 
goods  are  warehoused  in  those  docks,  they  are  entered  in  the 
name  of  the  importer,  and  a  certificate  given  to  the  owner 
as  a  voucher.  These  certificates  arc  called  dock  warrants. 
WKen  a  transfer  is  made,  the  certificate  is  indorsed  with 
an  order  to  deliver  the  goods  to  the  purchaser;  and  a  cor- 
responding entry  in  the  warehouse  hooks,  made  by  the  clerk, 
completes  the  transference.  The  certificates  or  warrants  arc 
transferable  from  hand  to  hand,  by  a  delivery  order  in  a  pre- 
scribed form,  which  is  printed  on  the  certificate  with  blanks ; 
and  the  courts  in  England  have  recognized  this  as  a  legitimate 
mode  of  transferring  the  property  of  the  goods.  In  Scotland, 
the  system  is  not  yet  so  perfect  ;  but  the  same  object  is  at- 
tained by  delivery  orders,  with  indorsed  transfers,  and  corres- 
ponding entries  in  the  warehouse  books.  Sec  Belfs  Com.  ml 
I  p.  112,  et  seq.  4th  edit, ;  Brown  on  Sah>,  p.  460.    Sec  also 

DOCQUET.  The  word  docquet  is  an  old  English  term, 
signifying  a  brief  or  summary  of  a  larger  writing;  and  all  attes- 
tations or  declarations  annexed  to  written  instruments  are  call- 
ed docQucts,  particularly  when  done  by  notaries.   The  notarial 
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docquct  is  the  most  Ancient  example  of  fixed  style  m  Kurope ; 
and  it  was  formerly  common  to  nil  solemn  instruments*  In 
Scotland,  however,  it  may  now  be  said  to  lie  exclusively  appro- 
priated to  the  instrument  of  sasine,  to  the  validity  of  which  it 
is  indispensable.  It  consists  of  a  Latin  attestation,  holograph 
of  the  notary*  annexed  to  the  notarial  instrument  prepared  by 
him,  on  the  occasion  of  the  infeftment  being  taken.  The  doc- 
quct sets  forth  the  name  of  the  notary,  and  the  authority  under 
which  he  has  been  appointed  a  notary  public.  It  then  states 
that  he  was  personally  present  along  with  the  witnesses ;  that 
he  saw*  knew,  heard,  and  noted  the  circumstances  mentioned 
in  the  instrument  of  sasinc ;  and  that  he  prepared  the  instru- 
ment, and  has  authenticated  it  by  his  sign,  name  and  sur- 
name ;  and ?  by  express  statute,  the  docquct  must  mention  the 
number  of  "  leaves"  of  which  the  instrument  consists  ;  1686, 
c,  17,  and  Act  of  Sederunt,  11th  January  1756.  In  ad. 
dition  to  his  subscription,  the  notary  was  formerly  in  use  to 
add  his  $ignumy  which  was  a  flourish  of  penmanship*  called 
a  paraph  or  a  ruck  ;  but  this  has  gone  into  disuse  ;  and,  by 
the  present  practice,  the  notary  merely  subscribes  each  page  of 
the  instrument,  adding  the  letters  N.  P.  to  his  name ,  and,  on 
the  last  page,  opposite  to  the  docquct,  he  adds  to  his  subscrip- 
tion the  motto  which  he  has  assumed  on  his  admission  as  a  no- 
tary. Any  omission  in  the  essentials  of  the  docquct  will  be 
fatal  to  the  instrument  to  which  it  is  annexed.  See  Hosts 
Lect.  vol.  ii.  p.  187.  Bell  on  Ihc  Purchaser^  Title,  p.  201, 
See  also  Saxinc.    Notary  Public. 

DOGS.  Dogs  arc  so  far  the  objects  of  law,  that,  by  the 
acts  1475*  c.  CO,  and  1021,  c,  32,  the  stealing  of  hounds  (as 
they  are  called  in  the  statutes)  is  punishable  by  fine*  Sir 
George  Mackenzie  observes,  upon  the  former  of  those  statutes, 
that  it  is  clear  "  that  stealing  of  dogs,  hawks,  and  the  like,  is 
u  not  to  be  punished  as  theft,  but  only  by  a  fine  or  penalty  of 
"  ten  pounds  ;  and  in  effect  this  is  not  contnitatlo  rcl  alicna'f 
**  tueti  faeiendl  cauxa9  these  beasts  being  rather  useful  for 
"  sport  than  gain.11  But  he  seems  to  think  that  the  stealing 
of  a  dog  from  a  dog-merchant  may  be  punished  as  theft ;  0b- 
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sn-vaiions  on  the  Statute,  p.  7E>.  Eaukton  holds  that  it  is  not 
felony,  but  that  the  offender  may  be  subjected  to  an  action  for 
damages  $  B.  i.  tit.  3,  §  9.  Bee  also  Hume,  vol.  i.  p.  81.  In 
England,  by  the  rtat,  10  Geo,  1 1 I.  c  18,  the  stealing  of  dogs 
Ls  punishable  by  fine  or  imprisonment. 

The  owner  of  a  vitious  dog  is  liable  for  any  damage  done  by 
it,  by  attacking  persons,  killing  sheep,  or  othenv isc.    See  Dcu 

DOLE ;  is  the  corrupt,  malicious,  or  evil  intention  which  is 
essential  to  the  guilt  of  a  crime.    See  Crime, 

DOLUS  MAIMS ;  is  craft,  guile,  or  machination  employ- 
ed for  the  purpose  of  deception  or  circumvention.  This  term 
is  used,  in  the  Roman  lavr,  in  contradistinction  to  dolus  bonus, 
which  signiiies  that  degree  of  allowable  dexterity  by  which  a 
person  may  advance  his  own  interests  ;  such,  for  example,  as 
to  make  the  best  bargain  he  can  in  sale,  or  to  use  stratagems 
in  war,  or  devices  for  his  defence  against  fraud  or  violence. 
By  the  law  of  Scotland,  dolus  malus  is  a  ground  for  reducing 
any  deed,  obligation,  or  transaction  in  which  it  occurs.  Stair y 
13,  i.  tit.  9,  §  9-  Bank.  B.  i.  tit,  10,  §  63.  J$r&.  B.  iv.  tit. 
1,  §  27.    Sec  also  Fraud.    Circumvention.  Deceit. 

DOMESDAY  BOOK ;  is  an  ancient  record  made  in  the 
reign  of  William  the  Conqueror,  and  now  remaining  in  die 
Exchequer  in  England  fair  and  legible*  It  consists  of  two 
volumes ;  and  contains  a  survey  of  all  the  lands  in  England, 
except  the  counties  of  Northumberland,  Cumberland,  West- 
moreland, Durham,  and  part  of  Lancashire*  A  transcript  of 
the  domcsday  book  has  been  made,  and  printed  and  published. 
There  aro  other  books  posterior  in  date  to  the  domcsday  book 
of  W  illiam  the  Conqueror,  which  are  also  called  duuimlay 
books,  and  preserved  in  Ex  chequer.    See  Tomlins  Diet*  A.  t 

DOMESTIC  CRIMES.  In  the  proof  of  occult  and  do- 
mestic crimes,  where  there  must  of  necessity  be  a  penuria  tes* 
tiumt  witnesses  will  be  admitted  who,  from  relationship,  or 
otherwise,  would  in  ordinary  circumstances  have  been  disquali- 
fied;  because  otherwise  the  perpetrators  of  such  crimes  might 
^scjpc  with  impunity.    The  same  rule  also  is  applied  to  dio&e 
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civil  cases  in  which,  from  the  nature  of  the  facts  in  dispute,  a 
yenuria  tcslium  is  presumed.  Stairt  B.  iv.  tit*  43,  §  7,  ct  scq. 
Banl\  B.  iv.  tit.  30,  §  13.  ErsK\  li.  iv.  tit.  %  %  26,  Hume, 
vol.  ii.  p.  331,  ct  seq.  Tait  on  Evidence^  p.  383.  See  also 
Evidence*  Witnesses. 

DOMICILE  ;  the  place  where  a  person  has  his  heme,  or 
fixed  abode.  Moveable  property  is  held  in  law  to  follow  the 
person  of  the  owner,  and  on  his  decease  must  be  distrihutcd 
according  to  the  law  of  the  country  in  which  he  was  domiciled 
at  the  time  of  his  death,  and  not  according  to  the  law  of  the 
country  in  which  the  property  is  situated*  By  the  law  of 
Scotland,  the  residence  of  a  party  within  the  territory  of  a 
judge  for  forty  days  preceding  the  citation,  establishes  a  domi- 
cile to  the  eflect  of  rendering  the  citation,  under  the  precept  of 
that  judge,  effectual,  and  that  even  although  the  forty  days'  re- 
sidence has  been  in  an  inn  or  hired  apartment.  But  a  temporary 
residence  of  this  kind  will  not  constitute  a  domicile  to  warrant  a 
denunciation  on  letters  of  horning,  or  the  publication  of  letters  of 
inhibition  at  the  head  borough  of  such  residence,  or  the  confir- 
mation of  a  testament  before  the  commissary  of  that  district ;  in 
all  of  which  cases  regard  must  be  had  to  the  principal  domicilCj 
or  place  where  the  party  resides  with  his  family,  or  has  his  per- 
manent home ;  Paterson,  20th  November  lG7i2,  Mar.  p.  3724. 
Bunk:  B.  iv.  tit.  6,  §  5.  Er$k.  B.  in.  tit.  9,  §  29.  See  also 
Denunciation,    Confirmation.  Inhibition. 

w  here  the  party  possesses  two  houses  within  different  juris- 
dictions, either  of  which  is  entitled  to  the  appellation  of  his 
domicile,  he  may  be  cited  within  cither  the  one  or  the  other 
jurisdiction.  If  a  person  have  no  fixed  domicile,  as  may  hap- 
pen in  the  case  of  a  soldier  or  a  travelling-merchant,  a  personal 
citation  will  subject  him  to  the  jurisdiction  of  the  judge  within 
whose  jurisdiction  he  is  so  cited*  By  the  act  of  Sederunt  14th 
December  ISOj,  a  person  who  has  left  his  ordinary  place  of 
residence,  so  as  to  make  it  doubtful  whether  he  has  a  domicile 
in  Scotland  or  not,  is,  after  forty  days  absence,  presumed  to  be 
furth  of  Scotland.  The  act  provides  that,  within  the  forty  days, 
a  citation  or  charge,  left  at  the  lute  dwelling-place  of  the  party>. 
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shall  be  effectual ;  hut,  after  the  expiration  of  the  forty  days,  the 
citation  r,.r  charge  must  be  given  at  the  market-cm^  «f  Kdin* 
burgh,  and  pier  and  shore  of  Lcith,  unless  the  party  be  personally 
found  prior  to  the  execution,  or  shall  have  taken  up  some  other 
known  and  fixed  residence  in  Scotland.  It  may  lie  doubted, 
however,  whether  the  act  of  sederunt  would  be  applicable  to  a 
citation,  even  within  the  forty  days,  where  the  party  cited,  and 
hie  family,  had  unequivocally  left  their  late  dwelling-place  be- 
fore the  citation  was  given — e*  g.  where  another  family  had 
taken  possession  of  the  house.  As  this  act  of  Sederunt  is  rela- 
tive to  the  bankrupt  statute  33  Geo.  III.  c.  74,  and  has  not 
been  renewed  since  the  expiration  of  that  statute,  doubts  have 
been  entertained  how  far  the  rule  laid  down  in  it  is  to  be  held  as 
now  in  force;  unless,  as  has  been  thought,  the  act  of  Sederunt 
can  be  taken  as  a  declaration  of  the  common  law  upon  the 
point.  See  Morels  edition  of  ErskinJs  Principles,  p>  16, 
Note  7.  BcWn  Com,  vol.  ii.  p.  175-179,  in  Notet,  *th  ttfif. 
Sec  farther,  on  the  subject  of  this  article,  Ersk.  B.  i.  tit.  2,  § 
10,  Ivor tf s  edit.  Note*  19,  20,  and  23.  Sec  also  Citatum. 
Jurisdiction.  Forum. 

DOMINANT  TENEMENT;  is  the  name  given  to  the 
tenement  or  subject  in  favour  of  which  a  servitude  exists  or  is 
constituted.  The  tenement  over  which  the  servitude  extends  is 
denominated  the  servient  tenement.    See  Servitude. 

DOMINIUM  DIRECTUM aud  DOMINIUM  UTILE, 
lu  the  language  of  the  feudal  law,  the  interest  vested  in  the 
superior  is  called  the  dominium  directum,  or  superiority,  as 
being  the  higher  or  paramount  right.  The  vassal's  interest,  as 
rmUradbtinguhhcd  from  the  superiority,  is  termed  the  domi- 
nium utile,  or  the  property,  as  comprehending  the  more  profit- 
able and  useful  enjoyment  of  the  subject  and  its  fruits.  Much 
controversy  has  prevailed  amongst  feudalists  as  to  the  pliiloso- 
phical  correctness  of  those  terms;  but  practicaUy  there  exists 
no  doubt  as  to  their  import.  See  Stair,  B-  ii.  tit,  3,  §  % 
JtanJc.  B<  ii-  tit.  3,  §  2.  E*k.  B.  ii.  tit.  3,  §  10.  Ems 
Tut  vol  ii*  p-  147,  d  seq.    With  regard  to  the  nature  and 
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extent  of  the  respective  rights  of  the  superior  and  the  vassal, 
see  Superiority.    Vassal    Feudal  System.  Property. 

DON  AT  A  It  Y.  A  donatary  Is  the  donee  or  receiver  of  a 
gift  or  donation*  In  practice,  the  term  is  applied  exclusively 
to  the  person  to  whom  the  Crown  mates  a  gift,  as  of  escheat, 
ttlthnus  hceres,  or  the  like.    See  Eseheat.  Gift, 

DONATION  ;  is  the  free  gift  of  any  thing  which  the  giver 
lies  under  no  antecedent  legal  obligation  to  bestow — a  defini- 
tion which  comprehends  renmneratory  gifts,  because  they  can- 
not he  enforced  by  law,  although  in  some  respects  they  differ 
from  pure  donations.  The  law  recognizes  several  kinds  of  do- 
nation ;  as, 

1.  Pure  Donations. 

2.  Dimatlojts  mortis  causa. 

3.  Donations  inter  vlrum  et  nxorem. 

4.  Donations  propter  ntqrtias. 

^.  Purr  (lunations — proceed  from  the  mere  liberality  of  the 
giver.  Where  the  subject  of  the  gift  cither  cannot  be,  or  is 
not  meant  to  be,  immediately  delivered,  the  proper  evidence 
of  the  donation  is  a  written  deed — a  solemnity,  which  is  of 
course  indispensable  in  the  case  of  a  donation  of  heritage — 
and  the  warrandice  implied  is  said  by  our  institutional  writers 
to  be  warrandice  from  fiw  future  facts  and  deeds  only,  of  the 
donor;  although  a  contrary  opinion  is  maintained  in  the  An- 
notations on  Lord  Stairs  Institutions,  lately  published,  and 
ascribed  to  Lord  Elehies.  See  Annotations,  p,  136.  Accep- 
tance by  the  donee  is  not  required  to  complete  the  donation. 
The  Roman  law  allowed  baujichim  rowpeimthz  to  every  one 
who  bad  hud  himself  under  a  gratuitous  obligation  ;  that  is,  he 
was  allowed  to  retain  as  much  as  was  necessary  for  his  own 
subsistence,  if  before  fulfilling  the  obligation  he  was  reduced 
to  indigence.  But  the  law  of  Scotland  does  not  recognize  this 
doctrine,  except  in  the  case  of  donations  or  provisions  by 
fathers  and  grandfathers  to  their  children  or  grand-children. 
(See  Bcncjiitum  tV7npctadi&)<    Another  implied  condition  of 
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a  donation,  by  the  Roman  law,  was  that,  where  one  who  had 
no  children  made  a  gift  of  the  whole,  or  the  greater  part  of 
his  estate,  the  donation  became  void  if  the  donor  afterwards 
came  to  have  children  ;  the  presumption  of  the  law  being,  that 
had  he  expected  children  of  his  own,  he  would  have  preferred 
them  to  an  y  other  person.  As  to  the  extent  to  which  this  doctrine 
had  been  adopted  in  the  law  of  Scotland,  sec  Condition^  Jti  sine 
liber h  dircsscrit.  Donations,  even  when  completed  by  delivery, 
were  by  the  Koman  law  revocable  on  account  of  ingratitude  on 
the  part  of  the  donee  ;  and  if  the  fame  doctrine  prevail  in  the 
law  of  Scotland  (as  may  be  inferred  from  our  authorities)  it  is 
a  ground  of  revocation,  which,  following  the  principle  of  the 
Roman  law,  must  be  personal  to  the  donor,  and  not  descendi- 
ble to  his  heirs  ;  for  the  presumption  is  that,  if  the  donor  has 
died  without  revoking  the  donation,  he  has  forgiven  the  in- 
jury ;  Stair,  B.  L  tit.  8,  §  2 ;  Erst  B,  iii.  tit.  3,  §  88,  et  wq. ; 
Bittikton,  13*  ix-  tit.  9,  §  1,  et  &cq.  Hcmuneratory  donations 
differ  from  pure  donations  so  far  that  they  cannot  be  revoked, 
because,  although  the  donor  was  under  no  legal  obligation  to 
make  the  gift,  yet  he  was  bound  to  do  so  in  gratitude — a  con- 
sideration which  gives  to  such  a  donation  the  character  of  the 
discharge  of  a  debt ;  and  hence,  without  an  express  power  of  re- 
vocation, a  donation  of  this  kind  is  irrevocable ;  Ersk.  ibid.  § 

No  deed  is  presumed  in  law  to  be  a  donation,  if  it  admit  of 
another  construction ;  for  one  is  never  presumed  to  do  that 
which  is  to  be  attended  with  loss  instead  of  gain  to  himself, 
unless  there  he  facts  and  circumstances  in  his  conduct  which 
leave  no  doubt  as  to  his  intention  to  make  a  gift.  In  dubfo, 
the  law  holds  the  transaction  to  be  onerous.  Thus,  a  debtor  is 
not  presumed  to  make  a  gift  to  his  creditor,  while  his  debt  re- 
mains unpaid.  But  aliment  supplied,  without  an  agreement  for 
board,  to  a  person  of  full  age,  and  capable  of  contracting,  is 
presumed  to  have  been  given  anhno  donandl,  unless  the  enter- 
tainer be  one  who  makes  a  livelihood  by  the  board  of  strangers, 
Aliment,  however,  given  to  minors,  and  others  incapable  of 
contracting,  is  not  accounted  a  donation,  unless  the  minor  has 
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a  father  or  curators,  with  whom  a  contract  for  his  maintenance 
might  have  been  made,  or  where,  from  the  near  relationship  of 
the  alimentcr,  there  is  room  for  the  presumption  that  the  ali- 
ment was  given  ex  pktatc.  Where  the  minor  has  a  separate 
estate,  it  is  held  that  even  his  father  has  a  claim  for  the  ex- 
pense of  alimenting  him  ;  and  the  same  tuIc  seems  to  apply  with 
greater  force  to  the  case  where  such  a  minor  has  been  alimented 
by  a  more  distant  relation,  or  by  a  stranger.  An  eldest  son  wlio 
is  debtor  to  his  brothers  and  sisters  for  their  provisions,  and  who 
has  maintained  them  in  his  family,  is  not  held  to  have  done 
so  gratuitously,  but  will  be  entitled  to  a  reasonable  allow- 
ance for  their  board  ;  sec  Stair,  B.  i.  tit,  8,  §  2 ;  Jianktmt,  B. 
i.  tit.  9,  §  20 ;  Ersk.  B.  iii.  tit.  3,  §  92.  See  also  Debitor 
non  prima mitur  donare. 

2.  Donations  mortis  caasa.—A  donation  wtort'tx  causa  is  a 
deed  whereby  one,  in  contemplation  of  death,  gives  any  thing 
to  another,  or  grants  a  right  in  his  favour  revocable  at  the 
grantor's  pleasure.  The  characteristic  of  such  donations  is, 
that  the  donor  prefers  the  donee  to  his  heir,  but  prefers  him- 
self to  both  ;  and  such  rights  not  being  effectual  during  the 
grantcr s  life,  his  creditors  are  preferable  to  the  grantee.  But 
where  they  become  good  by  the  grantees  death,  they  will  re- 
ceive effect  against  his  heir  or  executor,  in  the  same  manner  as 
other  deeds  delivered  at  the  date.  But  unless  conceived  ra 
favour  of  the  grantee  and  his  heirs,  they  become  void  if  he 
predecease  the  grantor;  Boston,  13th  February  1781,  Mor* 
p.  8099*  Donations  are  rather  presumed  to  be  absolute  than 
mortis  ca urn  ;  hence,  although  made  in  contemplation  of  deaths 
yet,  if  they  be  irrevocable  and  delivered,  they  are  held  to  be 
simple  gifts.  Thus,  a  gratuitous  bond  payable  at  the  grantees 
death,  delivered  and  irrevocable,  is  not  a  donation  vwrtis 
causa,  but  an  absolute  right  ;  BankUm,  B.  i.  tit.  9,  §  18.  l£ 
seq. 

By  the  Roman  law,  when  a  gift  was  made  in  contemplation 
of  death,  the  subject  was  understood  to  be  given  to  the  donee 
under  the  implied  condition  that  it  was  to  be  returned  to  the 
donor,  either  on  his  revocation,  or  on  the  predecease  of  the 
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donee*  This  sort  of  donation  mortis  causa  is  unknown  in 
the  law  of  Scotland.  That  which  most  resembles  it,  is  a  gra- 
tuitous bond  or  assignation,  revocable  by  the  granter,  and  to 
take  effect  at  bis  death.  Such  bonds  l>eing  of  the  nature  of 
legacies ,  the  grantee  will  be  postponed  to  the  onerous  credi- 
tors of  the  granter ;  at  the  same  time,  in  a  question  with  lega- 
tees, such  a  bond  will  constitute  a  debt,  and  will,  therefore,  be 
preferable  to  proper  legacies.  A  disposition  of  heritage,  morth 
causa — that  is,  a  disposition  made  intuitu  mortis,  and  on  the 
recital  of  the  granter  *s  desire  to  settle  all  disputes  in  regard  to 
his  succession  after  his  decease — is  not  necessarily  a  death-bed 
deed ;  for,  if  it  dispone  the  heritage  by  words  of  dc  pramiti 
conveyance,  although  it  contain  a  reservation  of  the  granter  s 
liferent;,  and  a  clause  dispensing  with  delivery,  and  remain  un- 
delivered, yet,  if  it  be  otherwise  a  formal  and  regular  deed, 
it  will  receive  full  effect,  unless  it  can  be  set  aside  on  the  ground 
that  the  granter  was  act  it  ally  on  death-bed  at  the  time  of  its 
execution.  No  deed,  even  although  gatuitous,  is  revocable  af- 
ter delivery,  if  a  power  of  revocation  be  not  reserved ;  Ersk. 
Ji.  iii.  tit.  S,  §  91.  See  also  legacy.  Disposition  and  Set- 
tlement.   Death-bed,  Delivery. 

3.  Donations  inter  virum  et  ttxoran. — All  deeds  importing 
donation,  whether  granted  by  the  husband  to  the  wife,  or  hy 
the  wife  to  the  husband,  during  the  subsistence  of  the  marriage, 
are  revocable  by  the  donor  at  any  time  during  his  or  her  life — ne 
con) ages  mutuo  amore  se  spolknt.  Although  the  deed  should 
be  granted  nominally,  or  in  trust  to  another,  yet,  if  in  effect 
it  convey  a  right  gratuitously  from  one  spouse  to  the  other,  it 
is  subject  to  revocation  ;  plus  enim  valet  quod  agitur^  quam 
(juftd  simulate  connpHur.  But  mutual  rcmuneratory  grants 
between  the  spouses  arc  not  revocable,  where  there  is  any  rea- 
sonable proportion  between  the  two;  Hepburn,  (it h  June  1S14, 
House  of  Lords,  Dows  Reports,  vol.  ii.  p.  342.  Neither  arc 
postnuptial  grants  made  in  consequence  of  a  natural  oblige 
tion  revocable.  Thus,  where  there  lias  been  no  antenuptial 
contract  of  marriage,  the  husband  may  provide  for  his  wife  in 
the  event  of  her  survivancc ;  and,  in  so  far  as  the  provision  is 
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rational,  and  suitable  to  his  circumstances  at  the  time,  it  will  be 
effectual.  It  will  be  revocable,  however,  quoad  etcccsfitm.  The 
same  rule  would  probably  be  applied  to  the  case  of  a  similar 
provision  by  the  wife  in  favour  of  the  husband.  Hut  where 
there  has  been  an  antenuptial  contract,  all  postnuptial  deeds 
increasing  or  diminishing  the  provision  in  the  former  contract 
are  revocable,  in  so  far  as  they  do  not  proceed  on  onerous 
considerations*  All  voluntary  contracts  of  separation,  by  which 
the  wife  is  provided  with  an  alimentary  allowance,  were  repro- 
bated by  our  more  ancient  law,  as  being  contrary  to  the  ad- 
herencc  implied  in  marriage ;  but,  according  to  more  recent 
authorities,  the  provisions  made  in  such  contracts  are  effectual 
as  to  the  time  past,  although  revocable  at  any  time  hy  either 
the  husband  or  the  wife;  Er$<  B,  i.  tit.  (J,  §  29,  ct  *f#- 
Ivanjs  edition,  notes,  1G1  to  ICC    See  Marriage. 

Donations  infer  v'trum  et  uxor  cm  may  be  revoked  by  the 
donor,  not  only  in  express  terms,  but  also  tacitly  by  a  sub- 
sequent conveyance  of  the  subject  of  the  donation  to  another. 
Where  the  donation  is  constituted  hy  writing,  it  ought  to  he 
revoked  also  by  writing;  and  such  revocations  may  be  signed 
ettam  in  urthuto  mortis,  and  without  the  knowledge  of  the 
other  spouse*  Revocation  is  not  presumed  from  a  posterior 
general  disposition  by  the  donor  in  favour  of  a  stranger ;  for 
the  general  clause  in  such  a  disposition  does  not  include  any 
right  of  which  the  granter  has  previously  divested  himself; 
Handyside,  7th  February  1699,  Mar.  p.  11,349-  In  like 
manner,  the  mere  contraction  of  debt  raises  no  presumption  of 
revocation.  Posterior  creditors,  indeed,  when  the  donor  has 
no  separate  fund  for  their  payment,  may  found  upou  the 
faculty  of  revocation  competent  to  their  debtor,  which  the  law 
will  transfer  to  them,  if  he  do  not  revoke  voluntarily  ;  hut  his 
representatives,  where  there  is  no  insolvency,  cannot  found 
upon  posterior  contractions  as  a  tacit  revocation.  Although  a 
donation  between  man  and  wife  is  valid,  if  not  revoked,  yet 
the  donee,  who  holds  it  under  the  tacit  condition  that  it  may 
be  revoked,  cannot  alienate  or  burden  the  .subject  of  the  dona- 
tion to  the  prejudice  of  the  donor's  light  of  revocation,  which 
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will  operate  even  against  the  donee's  creditors  or  singular  suc- 
cessors,—/? soluto  enimjure  dantis,  resohntur  jus  accipkrttls. 
Rut,  if  the  donor  die  without  revoking,  his  or  her  representa- 
tives cannot  revoke,  and  the  right  of  the  donee  becomes  abso- 
lute,— morte  dantls  donatio  conjirmatar  ;  Stair v  li,  i>  tit,  4,  § 
18  ;  Rankton,  13.  i,  tit.  5,  §  9G ;  Ersk.  B.uit.  G,  §  29,  etseg. 

4.  Donations  propter  nuptlas. — In  the  Roman  law,  doua- 
tiones  propter  nvpt'ias  are  described  as  that  .sum  or  subject  given 
by  the  husband,  in  security  of  the  dos,  or  tocher,  which  he 
was  bound  to  restore  to  the  wife  on  the  dissolution  of  the  mar- 
riage ;  and  as  the  dos  returned  to  the  wife,  so  the  donatio  prop- 
ter nuptias  returns  to  the  husband  ;  shut  dos  ad  mullcrem,  sic 
et  donatio  propter  mtptias  redit  ad  vlrum.  The  law  of  Scotland 
differs  essentially  trom  the  Roman  law  on  this  subject ;  but 
when  donations  propter  nuptias  are  mentioned  by  our  authori- 
ties, they  must  be  understood  to  mean  the  provisions  granted 
by  the  husband  to  the  wife,  in  consideration  of  the  tocher  given 
by  her  or  her  friends;  Balfour  $  Practtcks^  p.  101 ;  Baukton, 
B.  i,  tit.  5y  §  6 ;  Ersh  B.  L  tit  6,  §  46,  See  Contract  of 
Marriage* 

DOOM;  a  judicial  sentence ;  in  which  sense  the  term  was  used 
in  the  more  ancient  law  of  Scotland  both  as  to  civil  and  criminal 
causes.  The  falsing  of  dooms  was  an  expression  formerly  used 
to  signify  protesting  against  the  sentence,  and  taking  an  appeal 
to  a  higher  tribunal.  In  the  ease  of  a  capital  conviction  in 
the  Court  of  Justiciary,  the  doom  or  sentence  was  in  use  to  be 
pronounced  by  the  public  executioner,  or  doomster  as  he  was 
called — a  barbarous  practice}  which  was  abolished  by  Act  of 
Adjournal  16th  March  1773,  and  the  sentence  ordained  to  be 
pronounced  in  future  by  the  presiding  judge;  Hume,  vol.  ii. 
p.  453  ;  also  p.  %  et  scq. ;  Ersk.  B.  iv.  tit.  2,  §  39.  See 
Falsing  ofDoomt. 

DOOMSTER.  The  public  executioner  was  formerly  cal- 
led the  doomster  or  deinpstcr,  in  consequence  of  the  practice 
mentioned  in  the  preceding  article. 

DOOR,  CHALKING  OF.  In  the  removing  of  tenants  of 
urban  subjects,  the  chalking  of  the  principal  door  of  the  house, 
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forty  days  before  Whitsunday,  by  a  town-offlcor,  acting  at  the 
desire  of  the  proprietor,  and  without  written  authority  from 
the  magistrates,  but  merely  in  virtue  of  his  office,  is  held  to  be 
a  legal  warning  to  remove.  The  officer's  certificate,  or  execu- 
tion of  chalking  (as  it  is  termed)  subscribed  by  himself  and 
two  witnesses,  is  the  warrant  for  a  summary  proceeding,  called 
an  action  of  removing,  which  is  raised  before  the  burgh  court, 
and  in  which  action  a  decree  of  removing  is  immediately  pro- 
nounced ;  and  the  tenant  is  ejected  on  the  expiration  of  a 
charge  of  six  days  proceeding  on  the  decree ;  Stair,  B.  ii.  tit. 
0,  §  40 ;  ErsJd  B.  ii.  tit.  6,  §  47 ;  Bantcton,  B.  ii.  tit,  9,  § 
52*;  Ross  on  Removing^  Lech,  rob  ii.  p.  553,  2d  edit. ;  Bell 
on  Leases,  jjh  4S9*  Notes,  3d  edit.  See  Removing.  Ejcc- 
ti<m. 

DOORS,  LETTERS  OF  OPEN.    Sec  Open  Doors, 

DOQUET  OF  NOTARY.    See  Docquet. 

DOS  ;  in  the  Roman  law,  was  the  dowry  or  tocher  brought 
by  the  wife  to  the  husband  on  the  occasion  of  the  marriage. 
By  that  law,  the  dos  returned  to  the  wife  on  the  dissolution  of 
the  marriage  ;  but,  during  its  subsistence,  the  rents  or  profits 
of  the  dos  went  to  the  husband,  ad  suxtinenda  onera  matrimo- 
nii* The  donatio  propter  mtptias  was  a  counter  remuneratory 
donation  made  by  the  husband  to  the  wife,  as  a  security  for  the 
return  of  the  dos ;  Bmhton,  B.  i.  tit.  5,  §  C.    See  Marriage. 

DOUBLE  BONDS.  One  of  the  English  law  expedients, 
devised  for  evading  the  prohibitions  anciently  in  force  against 
taking  interest  for  money,  was  for  the  borrower  to  grant  a  bond 
for  double  the  sum  advanced.  Those  bonds  were  sometimes 
qualified  by  a  separate  stipulation  that,  if  the  debtor  paid  a 
certain  sum  to  the  lender,  at  a  particular  time,  the  debt  should 
be  discharged ;  but,  if  not,  that  the  whole  sum  in  the  bond 
should  become  due  as  damages.  The  bonds  thus  taken  were 
called  double  bonds.  It  does  not  appear  that  this  was  ever  a 
prevailing  form  of  security  in  Scotland ;  but  similar  devices  were 
well  known  ;  for  the  prohibitions  against  taking  interest  were 
as  rigid  here  as  in  England.  See  Ross's  Led.  vol,  i.  p.  \%et 
seq.    Sec  also  Interest, 

Vol.  L  0f^"'  H  h 
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DOUBLE  DISTRESS.  Where  arrestments  have  been 
used  by  two  or  more  creditors,  in  order  to  attach  the  funds  of 
their  debtor  in  the  hands  of  a  third  party,  such  arrestments 
constitute  what  is  called  double  distress ;  and  entitle  the  arres- 
tee to  call  the  arresters  and  the  common  debtor  in  an  action  of 
multiplepoinding,  to  dispute  their  respective  rights  to  the  fund 
mi  medio,  so  as  that  the  arrestee  may  pay  in  safety,  and  under 
judicial  authority.  This  action  is  called  an  action  of  double, 
or  of  multiple  poinding;  because  poinding  was  a  term  which 
anciently  denoted  any  di stress  or  diligence  ;  Stair,  B.  iv.  trt* 
16,  §  3,  et  scq. ;  Bankfon,  B.  iv.  tit.  24,  §  32 ;  Erik.  B.  iv, 
tit.  3,  §  S3.    Sec  M ultipleporndlng. 

DOUBLE  SECURITIES.  A  creditor  who  holds  t*t> 
securities  for  the  same  debt  is  said  to  hold  double  securities. 
Thus,  the  debtor  may  give  security  for  the  full  debt  over  two 
separate  estates,  each  of  which  may  be  made  liable  for  the 
whole  debt ;  and,  in  the  event  of  insolvency,  the  creditor  will 
rant  upon  each  estate  for  the  whole  debt,  to  the  effect,  however, 
of  drawing  ultimately  no  more  than  twenty  shillings  in  the 
pound  on  the  debt  due ;  Bells  Com.  vol.  ii.  j  '',>■■  K 
edit.  Questions  of  considerable  difficulty  arise  on  bankruptcy 
in  the  ranking  of  double  securities ;  as  to  which  see  Ranking. 
Sec  also  CathoUc  Creditor. 

DOUBLES  OF  SUMMONSES,  A  full  copy,  techni- 
cally called  a  double,  of  every  summons,  as  far  as  the  a??7/, 
must,  in  the  ordinary  case,  be  delivered  to,  or  left  for,  each 
defender  when  the  summons  is  executed.  Where,  however, 
more  defenders  than  one  are  called,  it  is  sufficient  if  each  be 
served  with  a  copy  of  that  part  of  the  summons  which  concerns 
himself  If  the  defender  be  forth  of  Scotland,  a  copy  must  be 
left  for  him  by  the  messenger  at  the  market-cross  of  Edin- 
burgh, and  the  pier  and  shore  of  Leith  respectively.  Sec  Ci- 
tation* The  following  summonses  arc  excepted  from  the  gene- 
ral rule : — Adjudication,  Mails  and  Duties,  Ranking  and 
Sale,  Exhibition  ad  deliberandum^  Choosing  of  Curators, 
Trausumpt,  Wakening,  Multiplepoinding,  Poinding  of  the 
Ground,  and  Furthcoming, — all  of  which  may  be  executed  by 
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leaving  short  copies,  without  doubles,  whether  the  defenders 
be  forth  of  Scotland  or  not ;  except  that  a  full  double  roust  be 
served  on  the  heritor  in  a  summons  of  poinding  the  ground, 
and  on  the  common  debtor  in  a  furthcoming.  The  tutors  and 
curators  of  minors,  when  cited  generally,  must  have  doubles 
or  short  copies  (according  to  the  nature  of  the  summons)  left 
for  them  at  the  market-cross  of  the  head  burgh  of  the  jurisdic- 
tion within  which  the  minor  resides,  or  at  the  market-cross  of 
Edinburgh,  pier  and  shore  of  Leith,  where  the  minor  is  forth 
of  Scotland.  The  Oflicers  of  State,  when  made  parties  to  any 
action  for  his  Majesty *s  interest,  must  have  one  double  or  short 
copy  (as  the  case  may  require)  left  for  them  at  the  Exchequer 
Chambers  in  Edinburgh,  and  also  at  the  market-cross  of  Edin- 
burgh, pier  and  shore  of  Leith.  In  adjudications  or  declara- 
tors of  property  against  the  Crown,  the  Officers  of  State  must 
be  cited  by  having  separate  copies  for  each  left  as  above.  See 
Acts  of  Seder  tint,  \6ih  Feh  mart/  1723,  Ut  January  1720, 
and  VMh  February  1743. 

DOVECOT.  By  the  statute  1G17,  c.  19,  it  is  enacted, 
that  no  person  shall  be  entitled  to  build  a  dovecot  or  pigeon- 
house,  either  in  town  or  country,  unless  he  have  lands  and 
teinds  belonging  to  him  worth  the  yearly  rent  of  ten  chalders  of 
victual,  adjacent  to  the  dovecot,  or  at  least  lying  within  two 
miles  of  it.  It  is  also  deelared,  that  it  shall  not  be  lawful  for 
the  person  having  such  qualification  to  build  more  titan  one 
dovecot  within  the  "  bounds  foresaid."  This  statute  has  been 
held  to  impose  no  restraint  on  proprietors  possessed  of  a  greater 
rent  (r.  g.  sixty  chalders)  provided  they  build  only  one  dove- 
cot within  the  limits  of  that  ground  which  yields  ten  chalders 
of  yearly  rent;  Brodie,  Sd  July  1752  ;  see  KUkcrrmfs  Re- 
port, Jl/or.  p.  3602.  The  statute  does  not  extend  to  dovecots 
already  built ;  and  the  legal  presumption  is,  that  the  dovecot 
challenged  was  built  before  the  passing  of  the  act,  unless  the 
contrary  be  proved.  If  an  estate  with  a  dovecot  on  it  is  ac- 
quired from  a  person  who  was  legally  qualified  to  build  one, 
the  purchaser  is  entitled  to  the  benefit  of  the  dovecot,  although 
he  may  not  have  the  legal  qualific  ation  ;  hut,  if  it  become  ruin- 
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ous,  be  is  not  entitled  to  rebuild  it ;  Er&.  B.  ii.  tit.  6,  §  7 ; 
Jiankton,  B,  ii.  tit,  3,  §  1G7 ;  Stair,  B,  ii,  tit.  3,  §  78. 

Dovecot  breakers,  and  stealers  of  pigeons  therefrom,  are  de- 
clared guilty  of  theft ;  and,  in  addition  to  repairing  the  dam*, 
gea,  they  arc  punishable  by  fine  or  imprisonment.  If  they 
have  not  effects  sufficient  to  pay  the  fine  and  damages,  they 
are  to  be  imprisoned  or  set  in  the  stocks  for  the  first  and  second 
offence,  and,  for  the  third,  according  to  th«  rigour  of  the 
old  statutes,  they  may  be  capitally  punished,  even  by  an 
inferior  court;  1474,  e.  61;  1579,  c,  84;  Hume,  vol. 
i,  p.  80 ;  JSMfc  B.  i.  tit.  4,  §  4.  By  1661,  c.  38,  justices  of 
the  peace  arc  directed  to  execute  the  acts  against  breakers  of 
dovecots,  kc  ;  but  they  cannot  judge  in  complaints  for  shoots 
ing  or  killing  pigeons  ;  Murray,  19th  January  1797,  Mor.  p, 
7628  ;  in  which  case  also  it  was  held  that  the  statute  2d  Geo. 
Ill,  c  29»  for  tbe  protection  of  pigeons,  does  not  extend  to 
Scotland.    See  Pigeons. 

DOWAGER;  a  wufcw  endowed;  applied  to  the  widows 
of  princes  and  persons  of  rank, 

DOWAGER,  QUEEN  ;  the  widow  of  the  King ;  who,  as 
such,  enjoys  most  of  the  privileges  belonging  to  the  queen  con- 
sort. But  it  is  not  high  treason  to  conspire  her  death,  or  vio- 
late her  chastity,  because  the  succession  to  the  Crown  is  not 
thereby  endangered.  But  no  man  can  marry  her  without  a 
special  license  from  tl*  King,  under  pain  of  forfeiting  his  lands 
and  goods  ;  Tortitms  Diet,  k  t-    See  Queen- 

DO W Ell;  is  an  English  law  term  signifying  the  portion 
which  a  widow  lias  of  the  lands  of  her  deceased  husband,  for 
the  maintenance  of  herself  and  the  education  of  her  children  ; 
Tomlin,  h.  f. 

DOWRY  ;  is  a  term  sometimes  used  to  signify  the  W  or 
marriage  portion  brought  by  a  wife  to  the  husband.    Sec  Dos. 

DRAFT,  In  mercantile  language,  the  term  draft  is  usual- 
ly applied  to  an  order  or  bill  drawn  by  a  creditor  on  his  debtor, 
ordering  him  to  pay  the  contents  either  to  the  drawer  himself  or 
to  a  third  party,  and  sent  to  the  drawee  for  acceptance.  Accept- 
alKc  completes  the  transfer  of  the  debt  from  the  drawer  to  the 
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payee  or  porteur*  If  acceptance  be  refused,  the  presentment  of 
the  draft  for  acceptance  is  held  to  be  equivalent  to  the  intimation 
of  an  assignation  and  the  proper  evidence  of  the  completed 
transfer  is  the  protest  for  non-acceptance.  Drafts  of  this  kind 
made  within  sixty  days  of  bankruptcy,  in  satisfaction  or  se- 
curity of  prior  debts,  arc  reducible  under  the  act  lfi9«\  c.  5 ; 
BelTs  Com,  vol.  ii.  p.  25  and  p.  220,  4th  edit.  As  to  the 
due  negotiation  of  drafts,  see  Bill  of  Exchange* 

DRAWEE  OF  A  BILL  ;  the  person  on  whom  a  bill  of 
exchange  is  drawn.    See  UUl  of' Exchange* 

DRAWER  OF  A  BILL.  The  drawer  is  the  proper 
creditor  in  an  inland  bill  between  two  parties ;  and,  on  the 
failure  of  the  acceptor,  the  drawer  {unless  the  contrary  has 
been  expressly  stipulated)  is  bound  to  indemnify  the  holder  of 
the  bill.  The  claim  of  the  drawer  who  lias  been  obliged  to 
pay,  against  the  acceptor  or  the  drawee  who  has  failed  to  pay 
or  to  accept,  is  of  the  nature  of  damages,  and  will  extend  to  the 
principal  sum  in  the  draft,  with  interest,  expences,  exchange, 
and  re-exchange,  provided  the  drawee  has  improperly  refused 
to  accept ;  and  to  the  principal  sum  with  interest  and  expences, 
where  the  drawee,  after  having  accepted,  has  failed  to  pay  ; 
BelTs  Com.  vol.  i.  p.  319,  4th  edit.  The  sums  contained  in 
bills  of  exchange,  in  case  of  non-acceptance,  bear  interest  from 
the  date  of  the  refusal  to  accept ;  and,  in  case  of  acceptance 
and  non-payment,  from  the  day  of  payment;  1681,  c*  20. 
Sec  H  i tl  of  Exchange. 

DRAWN  TEIND:  was  the  ipjM  corpora  of  the  tithe 
drawn  by  the  titular  after  the  crop  was  reaped  and  before  it  was 
removed  from  the  ground.  As  the  proprietor  of  the  crop  was 
liable  to  heavy  penalties  if  he  removed  it  before  the  drawing 
took  place,  this  mode  of  levying  the  teind  was  attended  with 
great  hardship,  and  sometimes,  from  the  titular's  delay,  with 
the  total  loss  of  the  crop.  The  evil  was  attempted  to  be  re- 
medied by  several  enactments,  the  object  of  which  was  to  au- 
thorise the  proprietor  of  the  crop  to  fix  a  day  for  drawing  the 
tithe ;  and  if  the  titular  failed  to  attend,  the  proprietor  himself 
was  then  entitled  to  make  the  separation  between  the  stock  and 
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tcind,  and  to  carry  home  his  share  of  the  crop,  leaving  the 
leind  sheaves  stacked  on  the  ground  ;  1G0G,  c.  8 ;  1612,  c.  5  \ 
IG17,  c.  9.  The  rules  for  the  valuation  of  teiuds,  introduced 
in  1633,  have,  however,  more  effectually  obviated  the  incon- 
veniences of  the  former  system.    See  Tiituh\ 

DRILLING.  Unlawful  drilling  or  training  to  arms,  as 
preparatory  to  a  treasonable  rising  again Bt  the  government,  was 
carried  to  such  an  extent  in  the  year  1S19,  that  the  legislature 
was  compelled  to  interfere ;  and  by  the  statute  CO  Geo.  III. 
c.  1,  it  is  enacted,  that  every  person  present  or  assisting  at  any 
meeting  for  training  or  drilling,  or  for  practising  military  ex- 
ercise, assembled  without  authority  from  the  king,  or  the  lieu- 
tenant, or  two  justices  of  the  peace  for  the  county,  may  bo 
transported  for  seven  years,  or  imprisoned,  not  exceeding  two 
years.  Justices  of  the  peace,  and  all  other  inferior  judges  and 
magistrates,  and  peace  officers,  may  disperse  such  meetings,  and 
apprehend  those  concerned,  and  deal  with  them  as  in  eases  of 
bailable  offences.  Prosecutions  under  this  statute  must  be 
raised  within  six  months  after  the  offence ;  and  actions  against 
judges  and  others,  for  things  done  by  them  in  pursuance  of  the 
act,  must  he  brought  within  six  months.  See  the  Statute  60 
Geo.  JIL  c  L    See  also  Treason.  Sedition. 

DRIVING,  C  ARELESS.  V  arious  legislative  provi  sions 
have  been  made  with  the  view  of  guarding  against  the  acci- 
dents likely  to  arise  from  carelessness  in  the  driving  and  man- 
agement of  stage-coaches  and  similar  vehicles.  Thus,  if  the 
driver  of  any  such  coach  stop  at  any  place  where  assistance  can 
t>e  procured,  and  quit  his  horses  or  the  box  before  a  proper  per- 
son comes  to  hold  the  horses,  or  if  such  person  quit  actual  hold 
of  the  horses  before  the  driver  return  to  his  box,  such  driver 
or  person,  on  conviction  by  confession,  view  of  a  justice  or 
magistrate,  or  oath  of  one  credible  witness  before  any  justice 
or  other  magistrate  of  the  place,  forfeits  not  more  than  L.5» 
nor  less  than  10s.  for  each  onencc.  Or,  if  the  driver  or  guard, 
by  negligence  or  misconduct,  endanger  the  safety  of  the  pas- 
Bengers  or  their  property,  on  conviction  by  similar  evidence, 
he  forfeits  not  more  than  JL10,  nor  less  than  L.5,  for  every 
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offence,  besides  repairing  the  damage ;  and,  in  ease  of  non- 
payment, he  may  be  committed  to  the  jail  or  house  of  correc- 
tion for  not  more  than  six,  or  less  than  three  months,  at  the 
discretion  of  the  judge.    If  the  coachman  permit  any  other 
person  to  drive  without  consent  of  a  proprietor,  or  against  the 
consent  of  the  passengers,  or  quit  the  box  without  reasonable 
occasion,  or  for  longer  time  than  is  necessary  (although  the 
reins  be  in  the  bands  of  the  person  on  the  box)  or  if,  by  furi- 
ous driving,  or  any  negligence  or  misconduct,  he  overturn  the 
carriage,  or  endanger  the  persons  or  property  of  the  passengers^ 
or  the  property  of  the  owners,  for  esstf  such  offence  lie  forfeits 
not  more  than  L,10,  nor  less  than  L.5.    Drivers  of  stage- 
coaches, who  occasion  injury  to  passengers  by  furious  driving  or 
wilful  misconduct,  may  be  punished  criminally  by  iine  or  im- 
prisonment.  See  50  Geo.  Ill,  c.  48;  1  Geo-  IV.  c.  4.  Hack- 
ney-coaches not  plying  for  hire  as  stage-coaches  arc  excepted 
from  the  statutes ;   but  offences  of  the  kind  here  mentioned 
seem  to  be  punishable  at  common  law*    Justices  of  the  peace 
may  convict  for  the  ordinary  statutory  penalties  ;  but  in  aggra- 
vated cases,  the  Court  of  Justiciary  is  the  proper  court. 
Where  personal  injury  has  been  sustained  by  passengers,  or 
where  property  has  been  lost  or  injured,  through  the  miscon- 
duct or  negligence  of  drivers,  the  provisions  of  the  statutes  do 
not  a I feet  the  injured  party's  claim  for  damages  against  the 
coach  proprietors,  under  their  common  law  responsibility  for 
the  servants  or  others  employed  by  them.   Bells  Com.  vol.  i.  p. 
371.  et  seq,  \lh  edit*    Where  a  person  loses  his  life  by  an  ac- 
cident arising  from  negligent  or  furious  driving,  the  person  in 
fault  is  held  to  be  guilty  of  culpable  homicide.    Unmet  vol.  I 
p.  187.    Sec  Homicide,    See  also  Public  Carriages. 

DROIT  D'AUBAINE.  On  the  death  of  any  foreigner 
who  has  taken  up  his  fixed  residence  in  France,  the  King  of 
France  succeeds  by  the  droit  traubaine  to  the  moveable  estate 
of  the  deceased  ;  but  where  a  person  goes  to  France  as  a  tra- 
veller, merchant,  or  public  minister,  with  no  intention  of  fixing 
his  domicile  there,  the  droit  tfaubainc  is  excluded.  Ersk. 
H.  iii,  tit,  10.  §  10. 
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DROVE-ROAD ;  is  the  name  given  to  a  servitude  road 
used  for  the  passage  of  sheep  or  cattle  to  annual  fairs  or  cattle- 
markets*  Such  roads  do  not  possess  any  of  the  characteristics 
of  high-ways  or  puhlic  roads,  but  in  the  ordinary  case  consist 
merely  of  a  particular  track,  or  course,  along  which  the  cattle 
arc  in  use  to  be  driven.  The  privilege  of  using  a  road  of  thi$ 
description  is  a  servitude  which  may  be  acquired  by  prescript 
tion  ;  Portcous,  17th  June  177S  ;  Mor.  p.  143512+  Set  Ser- 
vitude. 

DRUNKENNESS.  Tbe  offence  of  notorious  and  excess 
sivc  drinking  is  punishable,  under  several  statutes  of  the  Scots 
parliaments,  by  h'ne  or  imprisonment,  or  by  corpora)  pains,  See 
in  particular  the  statutes  1436,  c.  144;  1617,  c,  20  ;  16C1, 
c  10  ;  1672,  c,  22  ;  1693,  c.  40  ;  1606,  c  31 ;  and  by  1GG1, 
c.  38,  the  execution  of  the  statutes  against  drunkenness  is 
committed  to  justices  of  the  peace.  Those  statutes,  however, 
have  fallen  into  desuetude ;  and  the  mere  indecency  of  getting 
drunk  does  not  now  subject  the  offender  to  any  punishment, 
although  it  frequently  leads  to  the  commission  of  greater 
crimes;  Hume,  vol.  i.  p.  465* 

Tersons  in  a  state  of  complete  drunkenness,  as  being  incapa- 
ble of  legal  consent,  cannot  enter  into  a  contract  or  obligation  ; 
but  a  lesser  degree  of  intoxication  will  be  no  sufficient  ground 
for  reducing  the  contract*  Drunkenness,  as  a  ground  of  nullity, 
is  not  pleadable  by  way  of  exception  ;  Steir9  B*  i.  tit.  10,  § 
IS;  and  B.  iv.  tit.  20,  §  49;  Bankto?!,  13.  i.  tit,  9,  §  6o"; 
Erxk,  B.  iii.  tit-  1,  §  16,  Where  a  person  is  charged  with  the 
commission  of  a  crime,  lie  will  not,  in  the  ordinary  case,  be 
allowed  to  plead  intoxication  as  a  defence  ;  Hume,  vol.  i.  p.  44* 

DRY  MULTURE  ;  is  a  yearly  sum  of  money,  or  quantity 
of  corn  paid  to  a  mill,  whether  those  liable  in  the  payment 
grind  their  grain  at  the  mill  or  not.    See  Thirlagc- 

DUELLING  ;  is  the  act  of  fighting  in  single  combat  upon 
a  previous  challenge  given  by  one  party,  and  accepted  by  the 
other*  Where,  in  consequence  of  such  appointment,  a  meet- 
ing takes  place  and  death  u'mlc  ,  it  U  accounted  murder  by 
the  law  of  Scotland,  however  fair  the  duel  may  have  been  ;  and 
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principals  and  seconds  art*  equally  exposed  to  the  criminal 
charge.  Ily  1600,  c.  12,  the  offence  of  fighting  a  duel  with- 
out the  kings  permission,  even  although  death  did  not  follow, 
was  declared  a  capital  crime;  and  by  U>iH>,  c.  -3->,  any  person 
concerned  in  giving  or  accepting  a  challenge  to  fight,  or  en- 
gaging therein,  although  no  lighting  ensued,  was  punishable 
by  banishment  and  escheat  of  moveables.  But  both  of  those 
statutes  were  repealed  by  the  stat.  59th  Geo.  III.  c+  70; 
Hume^  vol.  i.  p.  224,  242,  and  4137,  et  scq. ;  E*fo  Ji.  iv.  tit, 
4,  §  49-    Sec  Homicide.  Challenge. 

DUKE.  In  Great  Britain  the  title  Duke  is  the  next 
dignity  to  that  of  Prince  of  Wales.  The  first  English  Duke 
was  Edward  the  Black  Prince,  who  was  created  Duke  of  Corn- 
wall in  the  year  1337  ;  Tamil  tin  Diet  h.  t. 

DUM  B.    Sec  Deaf  and  Dumb. 

DUNGHILL.  In  the  Hainan  law.  dunghills  were  held  to 
be  accessories  of  the  soil,  except  in  the  case  where  the  usual 
practice  of  the  farm,  or  the  established  intention  of  the  pro- 
prietor, was  to  sell  the  dung  separately.  By  the  law  of  Scot- 
land, in  questions  between  landlord  and  tenant,  dunghills  are 
held  to  ix?  moveable ;  but  in  questions  of  succession  arising 
during  the  currency  of  the  lease,  or  on  the  death  of  a  pro- 
prietor in  the  natural  possession  of  his  land,  they  might  per* 
haps  be  regarded  as  heritable  destinatiotie,  where  the  evident 
intention  of  the  proprietor  was  that  the  dung  should  be  laid 
upon  the  land.  See  BeWs  Com*  vol-  it  p.  3,  4th  edit.  See 
al*o  Heritable  and  Moveable. 

DUPLICATL  ;  in  its  most  usual  acceptation,  signifies  a 
copy  or  transcript  of  a  deed,  or  other  writing,  made  to  pro- 
vide against  accidents,  or  for  other  reasons.  In  the  case  of 
mutual  contracts,  such  as  leases,  contracts  of  marriage,  copart- 
nership, and  the  like,  duplicates  of  the  deed  arc  frequently 
prepared,  each  of  which  is  signed  by  all  the  contracting  parties ; 
and,  whcr  >  this  is  done,  the  parties  arc  bound  if  wok  of  the 
duplicates  be  regularly  executed,  although  the  others  should 
be  defective  in  the  necessary  solemnities ;  Cubbison,  3d  July 
171$  Mor.  p.  16?D88. 
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DC  STY -FOOT.  In  England  there  is  a  court  called  a 
Pic-Poicxkr-Court,  held  in  fairs,  to  do  justice  between  buyers 
and  sellers,  and  to  redress  disorders  committed  in  the  fair; 
and  there  are  traces  of  a  similar  court  in  Scotland,  although  it 
has  long  been  out  of  use.  Writers  differ  about  the  etymology 
of  the  word ;  but,  according  to  Lord  Kamcs,  courts  of  Pic 
Poxcder  are  so  called,  because  fairs  arc  generally  composed  of 
pedlars  or  way-fairing  persons,  who  in  France  bear  tin?  name 
of  Pled  Poudrcm\  and  in  Scotland  of  Dusty-Foot,  See  Begim 
Maji  siakm,  Burrow  Lazes,  c  134,  140;  Kama?  Stat,  Laze, 
Note  5,  p-  412.    See  also  Tomlhts  Diet  voce  Court 

DWELLING-HOUSE.  In  England,  a  man's  dwelling- 
house  is  a  sanctuary  against  the  personal  execution  of  the  lav, 
with  these  exceptions  :  1st,  It  affords  no  protection  to  a  person 
charged  with  a  crime.  The  King's  debtors  are  not  pro. 
tected  in  their  own  houses.  &d,  Even  in  the  case  of  ordinary 
debts,  if  the  sheriff  or  bailiff's  succeed  in  getting  admission  to 
the  house  without  violence,  they  may  take  the  debtor  out  of  it. 
4^,  After  repeated  capias's  and  outlawry,  the  sheriff,  in  virtue 
of  a  writ  called  a  capias  tdhgatum,  may  break  into  the  house 
and  seize  the  person  against  whom  the  writ  is  directed.  And, 
5th,  A  capias  may  be  issued  from  the  Court  of  King's  Bench, 
„r  of  Chaucens  for  compelling  a  man  to  find  sureties  to  keep 
the  peace  ;  and,/t Hone  juris,  this  process  is  sometimes  used  to 
effect  execution  on  common  debts.  In  Scotland  also,  a  man's 
house  is  a  sanctuary  to  him  against  imprisonment,  on  an  act  of 
warding,  which  contains  no  warrant  for  breaking  open  doors* 
Eut  it  is  m  protection  against  the  execution  of  a  criminal  war- 
rant, nor  against  letters  of  caption,  which  contain  a  warrant 
to  apprehend  the  debtor  as  a  rebel,  against  whom  the  whole 
executive  power  may  be  directed;  and  the  caption  accordingly 
contains  an  express  warrant  to  break  open  doors  hi  search  of 
the  debtor.  See  Jlosss  Led.  vol.  L  p.  et  seq. ;  Btto 
Com.  voL  ii.  p.  552,  4th  edit-  See  also  Capthn.  As  to  the 
question  what  is  to  be  considered  as  a  man's  dwelling-house, 
with  reference  to  the  crime  of  hamesucken,  see  Hamesuckcn^ 
■  ml  with  regard  to  the  mode  of  citing  a  party  at  his  dwelling- 
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house  in  a  civil  or  criminal  process,  sec  Citation.  Execution. 
Crimi  na  I  Proncc  1 1  Hon .  Domicile. 

DYING  DECLARATION.  Sec  Declaration 
DYVOUR ;  is  a  bankrupt,  or  «  hair-man"  as  he  was  an* 
ticntly  called,  who  has  made  a  cemo  honor um  to  his  creditors. 
By  act  of  sederunt,  17th  May  IGlXJ,  it  is  ordained,  that 
a  pillory  be  erected  near  the  market-cross  of  Edinburgh,  with 
a  seat  upon  it,  upon  which  all  dyvours  arc  to  be  exposed  onto 
on  a  market  day ;  and,  before  their  liberation  from  jail,  they  are 
required  to  provide  themselves  with  a  hat  or  bonnet  of  yellow 
colour,  to  be  worn  by  them  while  sitting  on  the  pillory,  and 
Constantly  thereafter,  while  they  continue  dyvours,  under  the 
pain  of  three  months  imprisonment,  if  they  be  found  at  any  time 
without  it.  By  acts  of  sederunt,  26th  February  1GG9,  and  23d 
January  1G73,  the  habit  of  a  dyvour  is  appointed  to  be  a  coat 
or  upper  garment,  half  yellow  and  half  brown,  with  a  party- 
coloured  cap  or  hood,  to  be  worn  on  the  head  ;  and  all  decreets 
of  cesslo  honor  um  are  required  to  bear  a  clause  expressly  or- 
darning  the  bankrupt  to  wear  this  habit;  any  of  his  creditors 
being  entitled  to  imprison  him  if  he  be  found  without  it.  The 
act  of  sederunt,  18th  July  lCiSH,  contains  a  more  minute  des- 
cription of  the  habit,  and  declares,  that  the  Lords  will  not  hcrc- 
after  dispense  with  it,  unless  in  the  case  of  innocent  misfor- 
tunes houidly  libelled  and  proved  And,  finally,  by  the 
statute  1 096,  c*  5,  the  Lords  of  Session  are  prohibited  to  dis- 
pense with  the  dyvour's  habit,  unless  in  the  process  of  cesmo 
honorum  the  bankrupt's  failure  through  misfortune  be  libelled, 
sustained,  and  proved.  In  awarding  the  benefit  of  the  cesitio 
honor  urn,  it  is  now  the  practice  to  dispense  with  the  habit ; 
although  there  arc  two  cases,  of  comparatively  recent  date,  in 
which,  where  the  bankrupt's  losses  had  arisen  from  dealing  in 
smuggled  goods,  the  Court  granted  the  benefit  of  the  ccssh, 
but  refused  to  dispense  with  the  habit;  Drysdale,  20th  Fe- 
bruary 1752,  Mor.  p.  11,781  ;  Dick,  17th  November  1775, 
Mor.  ]}.  11,791.  Were  similar  cases  now  to  occur,  the  course 
taken  would  probably  be  to  refuse  the  benefit  of  the  ccssio  in 
hoc  statu,  so  as  to  deprive  die  debtor  of  this  remedy,  until  he 
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had  suffered  sufficiently  for  tlic  illegality  of  his  conduct.  See 
/Mf.si  Co  mi.  vol.  ii.  p.  566  and  574,  Note  2,  4th  edit-;  Ersk, 

H.  iv.  tit.  <?,  §  ~7.    Sec  also  Ccwrio  Honor  urn. 
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KARL,  or  COMES.  Tins  title  of  nobility,  according 
to  English  authorities,  was  known  amongst  the  Saxons,  and  is 
the  most  ancient  in  the  English  peerage.  Formerly,  both  in 
England  and  Scotland,  an  Earl  or  Count  appears  to  have  been 
the  governor  of  a  county  or  province,  over  which  he  had  the 
chief  jurisdiction.  The  office  was  at  first  held  only  for  life ; 
but  William  the  Conqueror  rendered  it  feudal  and  hereditary 
in  England,  and  endowed  it  with  certain  fees  exigible  from  the 
suitors  in  the  Earl's  court.  Deputies  for  the  eails  were  after- 
wards appointed,  who  were  called  Yicecomites  or  Sheriffs;  and  the 
earldom  itself  came  to  be  looked  upon  not  as  an  office,  but  as  a 
territorial  dignity,  which  passed  along  with  the  land  to  which 
it  was  attached.  The  dignity  of  earl,  however,  like  all  other 
titles  of  honour,  is  now  merely  personal,  and  independent  of 
any  territorial  property.  It  is  the  next  dignity  to  that  of 
marquis,  and  immediately  superior  to  that  of  viscount;  and  as 
those  who  were  anciently  created  earls  were  of  the  blood  royal, 
the  sovereign  in  all  formal  writings  addresses  an  earl  as 
«  cousin  f  Wight  on  Elections,  p.  53  J  JSrlfc.  B.  i.  tit.  4,  §  1 ; 
Tomlin's  Diet.  h.  t    See  Dignities. 

EARNEST,  ARRH/E  or  ARLES;  is  a  small  sum  of 
money,  ot  part  of  a  larger  quantity  of  any  other  commodity, 
given  as  a  corroboration,  symbol,  or  token  of  the  completion  of 
a  bargain.  Doubts,  founded  upon  some  texts  of  the  Roman 
law,  were  at  one  time  entertained,  whether  the  giving  of  car. 
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neat  did  not  imply  a  power  to  cither  party  to  resile  on  forfeit- 
ing the  earnest ;  but  in  the  law  of  Scotland  it  1ms  been  long 
settled  that  earnest  is  to  be  held  merely  as  evidence  of  the 
completion  of  the  contract ;  and  that  the  party  who  resiles,  he- 
sides  losing  the  earnest  ho  has  paid,  niay  be  compelled  to  per- 
form his  obligation.  Where  the  earnest  given  bears  a  consi- 
derable proportion  to  the  whole  price  or  consideration,  it  will 
be  imputed  as  part  of  it ;  but  as,  in  the  ordinary  case,  the 
earnest  paid  is  trifling  in  value,  it  is  presumed  to  be  what  is 
called  dead  earnest,  and  not  taken  into  account  in  the  reckon- 
ing. Earnest  is  in  no  case  essential  to  the  completion  of  the 
bargain;  and  although,  in  the  ease  of  a  sale,  earnest  perfects 
the  contract,  and  vests  the  property  in  the  purchaser,  yet  it 
does  not  affect  the  seller  s  right  to  demand  the  full  price  be- 
fore delivery,  if  credit  has  not  been  given,  or  to  stop  the  goods 
in  transitu,  in  the  case  of  insolvency.  Nor  does  it  affect  any 
of  the  other  rights  which  the  seller  enjoys  prior  to  delivery ; 
Stair,  B.  i.  tit.  14,  §  3  ;  M'Kenzie,  B+  iih  tit.  3,  §  1 ;  Bank. 
B.  i.  tit.  19,  §  20  ;  Ersk.  B.  iii.  tit.  3,  §  5.  Broun  on  Side, 
p.  Xl9etseq.    Sec  Sale.  Delivery. 

In  hiring  domestic  servants,  it  is  usual  to  give  earnest  or 
arles ;  but  this  is  not  necessary  to  the  validity  of  the  agree- 
ment ;  for  if  it  have  been  actually  completed  by  legal  consent, 
it  is  binding  without  arles ;  and  where  arles  have  been  given, 
neither  party  can  resile  on  forfeiting  the  arles,  unless  with  the 
consent  of  the  other  party  ;  Hidch  cxorfs  Justice  of  Peace,  voL 
ii.  p.  161, 

EAST  INDIA  COMPANY  ;  is  the  name  given  to  a 
company  of  merchants  incorporated  and  recognized  by  sundry 
acts  of  Parliament,  and  enjoying  almost  the  exclusive  trade, 
and  a  large  share  in  the  administration  of  the  government  of 
the  British  possessions  in  India,  The  countries  originally 
comprehended  within  the  exclusive  charter  of  the  Company  are 
described  in  the  stat.  9  and  10  William  II L  c.  il,  as  the 
"  countries,  islands,  ports,  cities,  Sec.  of  Asia,  Africa,  and 
"  America,  or  any  of  them,  beyond  the  Cape  of  Good  Hope 
"  to  the  Streights  of  Magellan,  where  any  trade  or  traffic  of 
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"  merchandize  is  or  may  be  u*ed  or  had,"  It  is  foreign  to 
the  object  of  this  work  to  attempt  any  analysis  of  the  nume- 
rous legislative  enactments  connected  Tvitb  the  rights  and  pri- 
vileges of  tins  establishment ;  but  whether  it  be  regarded  in  a 
political  or  in  a  commercial  aspect,  as  it  is  a  subject  of  much 
genera!  interest,  it  may  not  be  improper  to  refer  to  the  article 
East  India  Campavij  in  TomUns*  Law  Dictiotiary,  where  an 
-historical  account  of  the  origin  of  the  company,  and  a  syste- 
matic arrangement  and  enumeration  of  the  statutes  relating  to 
it,  will  be  found. 

EASTER  ;  is  the  day  on  which  our  Saviour's  Resurrection 
is  commemorated.  Easter  day  is  always  the  first  Sunday  after 
the  full  moon  which  happens  upon,  or  next  after,  the  &lst  day 
of  March  ;  and  if  the  full  moon  happen  upon  a  Sunday,  Eas- 
ter day  is  the  Sunday  after.  It  is  not  observed  as  a  festival 
in  the  Church  of  Scotland. 

EAVES  DROP.  A  proprietor  may  build  as  near  as  he 
pleases  to  the  confines  of  his  property,  provided  the  eaves  drop 
from  his  building  does  not  fall  on  the  adjoining  property.  It 
is  enough,  however,  that  the  caves  drop  actually  falls  within 
the  huilder*s  property;  and  the  conterminous  proprietor  has 
no  right  to  complain  although  the  water,  following  the  natural 
inclination  of  the  ground,  should  afterwards  run  into  his  pro- 
perty. The  Roman  law  required  a  proprietor  who  had  no  servi- 
tude stiHkidu  to  place  his  building  two  feet  and  a  half  within 
his  march.  In  Scotland  there  is  no  express  statute  on  the  sub- 
ject ;  but  by  custom  nine  inches,  at  the  least,  seem  to  be  neces- 
sary for  the  caves  drop,  Garriochs,  7th  March  1769,  Mar. 
p.  13,178.  Stair,  B.  iL  tit.  7,  §  7.  Sank,  B.  ii.  tit.  7,  §  13. 
Er*h  B,  ii.  tit,  9,  §  9. 

EAVES  DROPPERS  ;  persons  who  listen  under  the  win- 
dows or  eaves  of  a  house  to  disturb  the  public  peace  by  fram- 
ing slanderous  or  mischievous  tales.  In  England  such  per- 
sons arc  punishable  by  fine,  and  may  be  compelled  to  find 
surety  for  their  good  behaviour ;  and,  as  this  is  an  offence 
against  the  public  peace,  the  English  statutes  relating  to  it 
seem  to  be  extended  to  Scotland,  under  the  general  clause  in 
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the  stat.  6  Anne,  c,  6.  But  whether  that  be  the  case  or  not, 
a  nuisance  of  this  description  would  be  reached  by  the  com* 
moil  law  of  Scotland,  both  directly  and  indirectly.  Sec  Black* 
stone,  vol  iv.  p.  169-    Taifs  Justice  of  Peace,  p.  382. 

ECCLESIASTICAL  CONSTITUTION.  See  Church 
of  Scotland.    Church  Judicatories. 

EDICT,  NJUTjE,  CAUPONES,  STABULARIL 
See  NmttcF,  fyc* 

EDICT  ix  a  CONFIRMATION.  Where  there  has  been 
no  executor  nominated  by  the  deceased,  or  where  the  executor 
nominated  has  not  confirmed,  the  executor  at  law  who  wishes 
to  obtain  himself  decerned  executor  dative  must  commence 
proceedings  by  taking  out  from  the  Commissary  Court  what  is 
technically  termed  an  edict.  The  edict  is  in  the  form  of  a 
precept  by  the  Commissary  of  the  bounds,  or  by  the  Commis- 
saries of  Edinburgh,  ordaining  the  next  of  kin  of  the  deceased, 
and  all  others  having  interest,  to  be  cited  cdictally  to  hear  ex- 
ecutors decerned  and  confirmed  to  the  defunct.  This  edict 
must  be  executed  by  a  messenger  at  arms,  or  by  a  maccr  of 
Court,  on  a  market-day,  at  the  head  burgh  of  the  county 
where  the  deceased  had  his  domicile,  and  at  the  parish  church 
door,  on  a  Sunday,  at  the  dismissal  of  the  congregation.  If 
the  deceased  was  absent  from  Scotland  ammo  remancna\  the 
edict  must  be  executed  in  the  same  manner  at  the  market-cross 
of  Edinburgh  as  the  commune  Jorum ,  and  at  the  door  of  the 
parish  church  of  St  Giles,  i.  e.  the  High  Church  of  Edin- 
burgh. Erskine  mentions  the  pier  and  shore  of  Leith  also ; 
but  the  practice  of  publishing  the  edict  there  is  now  obsolete. 
The  inductee  are  in  all  cases  nine  days ;  and  it  is  unnecessary 
to  serve  the  edict  on  any  one  personally,  except  in  the  case  of 
a  confirmation  ad  orn'ism  vet  mate  oppretiata,  where  the  exe- 
cutor already  confirmed  must  be  personally  cited  on  the  edict. 
On  the  expiration  of  the  hidiaia^  the  edict  may  be  called  in. 
Court ;  and,  if  no  competitor  appear,  the  mover  of  the  edict 
will  be  decerned  executor.  If  there  be  a  competition,  the 
claimants  will  be  preferred  according  to  the  legal  order,  with- 
out the  necessity  of1  any  new  edict,  whether  the  mover  of  the 
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edict  be  the  person  ultimately  preferred  or  not.  Stair,  Ii.  ui 
tit,  8,  §  54.  JE>*A\  li.  iii.  tit.  9,  §  31.  BelFs  Com.  vol  ii.  p. 
87j  4th  edit,  Jurid.  Styles,  vol  ii.  p.  493,  ct  svq.  2d  edit.  See 
also  Confirmation.  Executor. 

EDICT  A  L  CITATION.  An  cdictal  citation  is  a  cita- 
tion published  at  the  market-cross  of  Edinburgh,  and  the  pier 
and  shore  of  Leith,  or  at  the  head  burgh  of  the  county  where 
the  party  so  cited  has  his  residence.  In  civil  causes,  this  form 
of  citation  is  necessary,  where  the  party  cited,  although  amen- 
able to  the  courts  of  this  country,  is  out  of  Scotland ;  and  in 
that  case  the  citation  rnuit  be  given  by  a  messenger  at  arras, 
who  makes  proclamation  at  the  market-cross  of  Edinburgh  and 
the  pier  and  shore  of  Leith,  and  leaves  copies  of  citation  for 
the  defender  at  those  places  respectively  ;  ErsJc.  L  tit.  £!,  § 
18.  Where  a  minor  is  cited  as  a  defender  in  an  action,  it  is 
necessary  to  cite  his  tutors  and  curators  edictally  at  the  market 
cross  of  the  head  burgh  of  the  county  of  the  minor  s  residence. 
The  same  form  of  citation  is  necessary  against  all  concerned, 
where  the  minor  intends  to  choose  curators  ;  1555,  c*  35  ;  and 
also  in  publishing  the  edict  in  confirmations.  See  Citation. 
Curatory.    Minor.  Edict. 

In  criminal  prosecutions,  if  the  accused  is  not  found  perso- 
nally, in  addition  to  leaving  a  copy  of  the  indictment  or  crimi- 
nal letters  at  his  dwelling-place,  lie  must  be  edictally  cited  at 
the  market^cross  of  the  head  burgh  of  the  county  where  he  re- 
sides, and  a  copy  left  there  for  him ;  1555,  c.  133 ;  and  in  or- 
der that  such  edictal  citation  may  be  the  more  public,  the  act 
1587,  &  85,  requires  that  it  shall  be  given  between  the  hours 
of  eight  A.  M.  and  twelve  o'clock  noon,  <£  in  presence  of  fa- 
ts  mous  witnesses  specially  designed/1  If  the  accused  have  no 
fi\cd  domicile,  and  cannot  be  found  personally,  the  Court  of 
Justiciary  will  grant  a  warrant  for  citing  him  edictally  at  the 
head  burgh  of  the  shire  or  shires  where  he  has  chiefly  resort- 
ed ;  and  if  he  be  out  of  Scotland,  special  authority  will,  in  hkc 
manner,  be  given  for  citing  him  edictally  at  the  market  cross  of 
Edinburgh  and  the  pier  and  shore  of  Leith,  on  induct*  of  sixty 
davs,  the  ordinary  induckc  in  all  criminal  cases  being  fifteca 
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days ;  Hume,  vol  ii.  p.  247,  et  seq,  See  Criminal  Prosecu- 
tion.   Execution.  Induciw. 

On  the  same  principle  on  which  edictal  citations  are  found- 
ed, our  practice  permits  edict  at  executions  of  diligences  and 
intimations  of  various  kinds.  Thus,  where  the  parties  are 
abroad,  a  warrant  may  be  obtained  for  the  edictal  execution  of 
homings,  inhibitions,  arrestments,  and  other  diligences.  So 
also,  edictal  intimations  of  assignations,  premonitions,  and  re* 
quisititmsy  in  the  case  of  redeemable  rights  and  the  like,  are 
authorized — letters  of  supplement,  issuing  under  authority  of 
the  Court  of  Session,  being  the  warrant  to  the  messenger  and 
notary,  the  former  of  whom  makes  the  intimation,  and  takes 
instruments  in  the  hands  of  the  latter — the  execution  being 
signed  by  both.  By  54  Geo.  III.  c.  137,  §  3,  edictal  execu- 
tions of  arrestments,  in  order  to  interpel  an  arrestee  who  is  out 
of  Scotland,  must  be  intimated  to  his  known  agent  in  Scotland 
— the  object  of  the  enactment  being  to  protect  debtors  residing 
abroad,  who  have  paid  bona  fide  Symc,  7th  December  1824, 
Shaiv  and  Dtadvp's  Cases*  The  market  cross  of  Edinburgh  and 
the  Pier  and  Shore  of  Leitli  being  hcld9Jathne  juris  >  to  be  the 
commu  n  is  pu  t r  ia  of  all  Scotsmen  dwelling  abroad,  they  arc  bound 
to  attend  to  edictal  citations  or  intimations  at  those  places,  pre- 
cisely as  if  they  had  been  given  at  their  own  houses  when 
within  the  kingdom*  It  is  of  importance,  howe\er,  to  observe 
that  (unless  by  the  express  consent  of  the  parties)  all  acts 
done  at  the  market  cross  of  Edinburgh,  and  the  pier  and  shore 
of  Leith,  in  order  to  be  effectual  against  parties  abroad,  must 
be  done  under  the  King's  warrant,  cither  contained  in  the 
summons,  or  obtained  in  the  usual  way  on  a  bill  presented  to 
the  Court  of  Session,  through  the  Kill-Chamber.  Stair,  B.  i. 
tit.  18,  §  4.  Jfaf.fr  Led,  vol.  i  p.  202,  gtfy  470,  et  tag? 
See  also  Bills  of  Signet  Letters, 

EDINBURGH;  the  capital  of  Scotland,  and  the  seat  of 
all  the  Scotish  Supreme  Courts  of  Justice.  The  Court  of 
Session,  the  High  Court  of  Admiralty,  and  the  Commissary 
Court,  never  sit  except  in  Edinburgh.  Tbc  Judges  of  the 
High  Court  of  Justiciary,  and  of  the  Jury  Court  in  civil 
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causes,  make  circuits  twice  a-year,  nnd  hold  sittings  at  Penh, 
Stirling,  Glasgow,  and  other  considerable  towns.  See  Circuit. 
The  market  cross  of  Edinburgh,  and  the  pier  and  shore  uf 
Leith,  are  held,  jidivne  juris,  to  bo  the  communis  pairia^  and 
the  Court  of  Session  is  the  commune  Jorum  of  all  Scotsmen 
resident  abroad,  and  amenable  to  the  courts  of  this  country ; 
Stair,  B.  i.  tit,  18,  §  4 ;  Ersk.  B.  i.  tit.  %  §  18-  See  Edktai 
Citation. 

Various  acts  of  the  Scots  Parliament  weTe  passed  for  regu- 
lating  the  markets,  police,  &e.  of  Edinburgh,  most  of  which 
have  been  superseded  by  more  recent  police  statutes.  The 
act  ]  6*98,  c.  8,  contains  many  useful  regulations  concerning 
the  manner  of  building  in  this  city,  and  prohibits  any  new 
house  to  be  built  higher  than  five  stories  above  the  causeway ; 
(u  e.  the  causeway  of  the  front  street.)  This  statute  was 
held  to  be  in  force,  with  respect  to  property  within  the  old 
town  of  Edinburgh >  in  the  case  of  Buchan,  5th  August 
17G0,  Mor<  p.  13,173;  and  more  recently  as  to  buildings 
in  the  suburbs,  not  within  the  jurisdiction  of  the  Dean  of 
Guild;  Procurator-Fiscal  of  Edinburgh,  20th  June  1789, 
Mor.  p.  13,187.  With  regard  to  what  has  been  sometimes 
called  the  new  town  law  of  Edinburgh,  or  the  restraints  on  the 
use  of  property  imposed  by  a  building  plan  exhibited  to  feuars, 
see  Property.  Servitude. 

Edinburgh  enjoys  the  privilege  of  returning  one  member  to 
the  British  Parliament,  the  elective  franchise  being  vested  in 
the  Town  Council.    See  Election  Law. 

EFFECTUAL  ADJUDICATION.  An  adjudication 
is  completed  as  a  feudal  right,  in  competition  with  other  feudal 
rights^  by  a  charter  of  adjudication  and  sasine.  But,  in  ques- 
tions with  other  adjudgcrs  whose  rights  are  not  feudalized,  and 
in  reference  to  the  pari  passu  ranking,  the  statute  5±  Geo. 
HI*  c.  137,  §  11»  in  order  to  fix  more  clearly  what  diligence 
is  necessary  to  make  an  adjudication  effectual,  enacts,  *k  That 
*£  the  presenting  a  signature  in  Exchequer  when  the  holding 
"  is  of  the  Crown — or  the  executing  a  general  charge  of  hortt- 
«  ing  against  superiors  at  the  market  cross  of  Edinburgh,  and 
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£i  pier  and  shore  of  Leith,  when  the  holding  fa  of  a  subject— > 
(C  and  recording  an  abstract  of  the  said  signature,  or  the  said 
"  charge,  in  the  register  of  abbreviates  of  adjudications,  shall 
l-  be  held  in  ail  time  coming  as  the  proper  diligence  for  the 
"  purpose  aforesaid."  In  burgage  subjects,  the  general  charge 
and  recording  in  the  register  of  abbreviates  arc  sufficient ;  and, 
by  1661,  c.  6^,  all  adjudications  led  prior  to  the  first  efiectual 
one,  or  within  year  and  day  after  it,  are  to  be  ranked  pari 
passu.  As  to  the  mode  of  reckoning  the  year  and  day,  see 
Computation  of  Time. 

The  first  eiicetual  adjudication,  being  thus  the  criterion  of 
the  pari  passu  preference,  is  held  not  merely  as  a  private  dili- 
gence belonging  to  the  user,  but  as  a  general  diligence  in 
which  all  the  adjudging  creditors  of  the  debtor  have  an  inter- 
est; nor,  relatively  to  the  other  adjudications,  will  it  lose  its 
legal  character  of  the  "  jirst  effectual  adjudkatum^  although 
the  debt  on  which  it  proceeds  may  have  been  paid  and  the 
adjudication  thus  extinguished  as  an  individual  diligence  ; 
Jicir.v  Com,  vol.  i,  p.  (ilT,  {Wt.  edit.  Sec  aUo  Adjudication. 
Charge  h//  Adpnlgers. 

EFFEIRS,  on  EFFEHUNG.  This  word  occurs  fre- 
quently in  Scots  law  language,  and  signilies,  tor  responding  ta% 
or  relating  to.  The  interest  efjeiring  to  a  particular  sum  is 
the  interest  corresponding  to  the  sum,  "  In  form  as  effews* 
means  in  such  form  as  in  law  Ixilongs  to  the  thing.  Some 
etymological  speculations  about  the  term  will  be  found  in 
Ross's  Led.  vol.  i.  p.  52. 

E  G  V  r  T I A  X  S*  T  he  J  Cgy  pt  i  ans  or  G  y  ps i  cs  w  e re  a  di  sti  net 
and  unmingled  race  of  foreigners,  who  travelled  into  Europe 
from  the  East,  and  seem  to  have  been  lirst  taken  notice  of  about 
the  year  1417*  They  quickly  spread  tlvemselves  over  Europe  ; 
and  appear  at  first  to  have  gained  their  subsistence  by  pretensions 
to  astrology  and  fortune-telling.  But  their  vagrant  life  and  dis- 
solute habits  soon  rendered  them  an  intolerable  nuisance ;  and 
they  became  the  object  of  many  severe  regulations  in  most  of 
the  kingdoms  of  Europe.  In  Scotland,  they  are  taken  notice 
of  in  nil  the  statutes  for  the  punishment  of  rogues  and  vagn- 
I  i  c2 
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bonds  ;  and,  by  1661  ,  C,  33,  justices  of  the  peace  ate  empower, 
ed  ta  execute  the  laws  against  them.  By  an  order  of  the  Privy 
Council  in  June  1603,  confirmed  by  the  statute  1609,  c.  13, 
the  whole  race  was  ordained  to  quit  Scotland,  under  the  pain 
of  dentil  if  they  returned  ;  and  even  the  offence  of  being  habile 
and  repute  an  Egyptian  is,  by  that  statute,  declared  capital. 
Under  the  statute,  several  convictions  took  place  ;  but  the  pro- 
gress of  civilization  hat  mitigated  the  severity  of  the  law  ;  and 
the  mere  fact  of  being  an  Egyptian,  unless  coupled  with  some 
other  charge,  such  as  of  theft  or  of  idle  and  disorderly  conduct, 
will  not  be  considered  as  a  legitimate  ground  of  prosecution  or 
of  punishment*  See  Hume>  vol  L  p.  467,  et  seq.  Etst  11 
iv.  tit.  4,  §  64?. 

EIK  to  a  REVERSION.  The  reverser  in  a  wadset 
right  is  the  borrower,  who,  under  his  right  of  reversion,  is  enti- 
tled to  redeem  the  wadset — that  is,  to  have  the  land  restored  to 
him  on  repaying  the  sutn  advanced  by  the  wadsetter.  An  eils 
or  addition  to  a  reversion  is  a  deed  granted  by  the  reverser  ac- 
knowledging the  receipt  of  a  farther  sum  borrowed  from  the 
wadsetter  ^  and  declaring  that  the  wadset  shall  not  be  redeem- 
able until  repayment  of  the  additional  loan,  as  well  as  the  ori- 
ginal one.  These  fifo,  although  not  specially  mentioned  in 
the  statutes  1469,  c.  28,  and  1617,  c,  16,  yet,  being  additions 
adjected  to  the  reversion,  must  be  governed  by  the  rules  appli- 
cable to  the  reversion  itself,  of  which  they  make  a  part,  and 
are>  therefore,  real  rights  effectual  against  singular  successors, 
if  registered  according  to  the  directions  of  the  statute  1617, 
c.  1G ;  Ersk\  B.  ii.  tit.  8,  §  10  ;  Banktvn,  B.  il  tit.  10,  §  21. 
See  Wadset. 

EIK  to  a  CONFIRMATION  oit  TESTAMENT ;  is 
an  addition  to  the  inventory  made  up  by  an  executor  in  his 
confirmation.  When,  subsequently  to  the  expeding  of  a  con- 
firmation, any  additional  effects  belonging  to  the  deceased  have 
been  discovered,  the  party  who  has  continued  may,  under 
authority  of  the  commissary,  elk  those  effects  to  the  confirma- 
tion. This  is  done  by  lodging  with  the  commissary-clerk  * 
notu  of  the  additions  to  be  made,  whereupon  the  executor  te> 
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ceivcs  an  extract,  which,  according  to  the  former  practice, 
enumerated  the  articles  comprehended  in  the  eik,  although  a 
reference,  in  the  extract,  to  the  inventory  as  recorded  in  the 
-commissary  court  books,  seems  now  to  be  sufficient — the  extract 
stating  merely  the  vitmma  in  that  inventory.  See  Act  of  Sede- 
runt, SI  February  1824.  By  the  stat.  4  Geo.  IV.  c+  98,  §  3,  it 
is  enacted  that,  after  the  1st  January  1S24,  every  person  re- 
quiring confirmation  shall  confirm  the  whole  moveable  estate  of 
the  deceased  known  at  the  time,  to  which  such  person  shall 
make  oath ;  "  provided  always,  that  it  shall  and  may  be  lawful 
*£  to  eik  to  such  confirmation  any  part  of  such  estate  that  may 
4i  afterwards  be  discovered,  provided  the  whole  of  such  estate 
**  so  discovered  be  added  upon  oath,  as  aforesaid'1 — excepting 
special  assignations,  which  remain  as  under  the  act  1 G90,  c. 
36.  Where  the  executor  confirmed  appears  to  have  fraudu- 
lently omitted  or  undervalued  any  effects  belonging  to  the  de- 
ceased, any  creditor,  or  other  person  interested,  may  apply  to 
the  commissary  to  be  confirmed  executor  ad  omissa  vti  male 
apprt  t  'tata ;  Ersk.  B<  Hi*  tit.  9,  §  36,  et  seq.  ;  Bankton  B-  iii. 
tit.  8,  §  61  ;  Jurid*  Styles,  vol.  ii.  p.  497,  et  &eq.  2d  edit, 
Sec  Confirmation.  Executor. 

EJECTION  and  INTRUSION.  Ejection  is  the  vio- 
lent taking  possession  of  lands  or  houses  by  illegally  expelling 
the  present  possessor;  and  intrusion  is  the  entry  to  possession, 
and  the  violent  detention  of  the  subject,  without  the  consent  of 
the  parties  interested,  or  other  legal  warrant.  These  delinquen- 
cies as  to  heritage  are  analogous  to  spuihdc  of  moveables  ;  and 
they  givo  rise  to  a  penal  action  of  ejection  and  intrusion  for 
recovering  the  possession,  with  the  violent  profits  and  damages, 
according  to  the  pursuer's  oath  in  litem.  This  action  can  be 
insisted  in  by  such  persons  only  as  were,  either  by  themselves 
©r  by  their  servants  or  cottars,  in  possession  of  the  subjects  from 
which  they  were  ejected.  Hence,  where  tenants  have  been  il- 
legally expelled,  and  the  natural  occupation  seized  by  an  in- 
truder;, the  tenants  arc  the  proper  pursuers  ;  and  without  their 
consent  or  concourse,  the  landlord  cannot  insist  in  the  penal 
potion.    Butj  in  such  a  case,  even  without  the  tenant's  consent, 
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the  landlord  may  pursue  the  intruder  to  remove  without  wan% 
ing,  and  to  pay  the  ordinary  rent,  and  any  damage  which  the 
landlord  may  have  suffered  through  the  illegal  act.  A  tenant 
who  continue!!  to  possess  without  the  landlord's  consent,  after 
the  expiration  of  his  lease,  and  after  having  been  legally  warn* 
ed  to  remove,  will  be  held  as  a  violent  possessor,  and  be  subject 
to  an  action  of  ejection  and  intrusion,  in  the  same  manner  as  if 
he  had  been  a  stranger.  The  defender  in  an  action  of  ejection 
and  intrusion,  if  he  plead  any  defence  not  instantly  verified, 
must  find  caution  for  the  violent  profits  ;  1594,  c.  217.  As  to 
the  penal  con  sequences,  or  violent  profits,  this  action  prescribes 
in  three  years  after  the  forcible  entry  or  intrusion;  1579,  c. 
81 ;  but  the  injured  party  may,  even  after  the  expiration  of 
the  three  years,  pursue  the  offender  to  remove  without  warn- 
ing, and  to  pay  the  ordinary  rent  and  damages  ;  Stair ,  B,  i. 
tit,  9,  §  25,  ft  seq.  and  B.  iv.  tit.  28 ;  Bankton,  B.  i.  tit.  10, 
§  1 15  ;  Ersk  B.  iv.  tit.  i,  §  15,    See  Violent  Profit*, 

EJECTION,  LETTERS  OF.  Letters  of  ejection  are 
letters  under  the  King's  Signet  authorizing  and  commanding 
the  sheriff  to  eject  a  tenant,  or  other  possessor  of  land,  who  has 
been  decreed  to  remove,  and  who  has  disobeyed  a  charge  to  re- 
move proceeding  on  letters  of  horning  on  the  decree.  Where 
the  decree  of  removing  is  pronounced  by  a  sheriff,  he  may  grant 
a  precept  of  ejection,  directed  to  his  own  officers,  without  the 
necessity  of  a  previous  charge  of  horning.  These  letters  or 
precepts  of  ejection  are  executed  by  throwing  out  of  the  house 
some,  part  of  the  defender's  household  furniture,  and  extinguish' 
ing  his  fire.  Anciently,  wheTC  the  execution  of  letters  of  ejec- 
tion was  forcibly  opposed,  the  Scots  Privy  Council  was  in  use 
to  grant  letters  ofjirc  and  word,  authorizing  the  sheriff  to  call 
for  the  assistance  of  the  county  to  dispossess  the  party.  But  by 
the  present  practice,  where  the  execution  of  any  decree  or  otber 
lawful  diligence  is  opposed  by  a  force  which  the  civil  magis- 
trate and  his  officers  are  unable  to  overcome,  they  may  apply 
for  military  aid  to  enforce  the  execution  manu  viUitari :  Erd, 
R  iv.  tit  3.  §  17  f  Bankton,  B.  il  tit.  0>  §  74,  and  E,  iv.  tit. 


t:je  ELD 


503 


In  ejecting  tenants,  on  the  expiration  of  a  lease,  the  land- 
lord may  proceed  either  under  the  statute  1535,  c  39,  or  un- 
der the  act  of  sederunt  14th  December  1756.  Under  the 
statute,  after  the  legal  warning,  decree  of  removing  may  be  ob- 
tained either  in  the  Court  of  Session  or  before  the  sher  £  If 
the  decree  be  taken  in  the  Court  of  Session,  letters  of  horning 
must  be  raised  on  it ;  and,  if  the  tenant  disobey  the  charge, 
letters  of  ejection  may  follow.  If  the  decree  of  removing  be 
pronounced  by  the  sheriff,  no  letters  of  horning  arc  necessary  ; 
and  the  ejection  may  proceed  at  once  on  the  sheriff's  precept 
of  ejection  ;  Bell  on  Leaser  p.  451,  3d  edit.  The  rule  pre- 
scribed by  the  act  of  sederunt  1756  is,  that,  where  the  lease 
contains  an  obligation  to  remove  without  warning,  the  landlord 
may  charge  the  tenant,  forty  days  before  Whitsunday,  on  let- 
ters of  horning  raised  on  the  lease,  to  remove  at  the  stipulated 
term ;  and,  on  producing  such  horning,  duly  executed, 
to  the  sheriff,  he  is  authorized,  within  six  days  after  the 
term  of  removal,  to  eject  the  tenant.  Where  there  is  no  obli- 
gation to  remove  in  the  lease,  the  landlord,  under  the  act  of 
sederunt,  may  raise  an  action  of  removing  before  the  sheriff; 
and,  if  that  action  be  called  in  court  forty  days  before  Whit- 
sunday, it  is  held  equivalent  to  a  warning  under  the  statute 
1555  ;  and  on  a  decree  of  removing  in  that  action,  a  precept  of 
ejection  may  be  obtained,  uuder  which  the  tenant  may  be  ejected 
within  forty-eight  hours  after  the  term  of  removal.  The  same 
summary  ejection  may  take  place  where  the  decree  of  removing 
proceeds  on  any  of"  the  grounds  of  irritancy  of  the  lease,  men- 
tioned in  the  act  of  sederunt  1756.  See  the  forms  of  ejection 
fully  explained  in  Bell  on  leases,  Appendix,  No,  iii.  Sec  also 
Removing. 

EJECTMENT  ;  is  an  English  law  term,  signifying  an  ac- 
tion at  law,  by  which  a  person,  ousted  and  amoved  from  the 
possession  of  an  estate  for  years,  may  recover  that  possession  ; 
and  which  action  is  now  used  as  the  general  mode  of  trying 
disputed  titles  to  lands  and  tenements  in  England,  See  Tom* 
lint  Diet.  k.  t. 

ELDER,    Elders  are  the  lay  members  of  church  courts 
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under  the  Presbyterian  system  of  church  government,  They 
are  required  to  be  men  of  good  and  exemplary  moral  character, 
chosen  by  the  kirk-scssion,  and  approved  of  by  the  congrega. 
ttom  When  the  election  of  an  elder  has  been  agreed  upon  in 
the  kirk-session,  his  name  is  read  from  the  pulpit,  in  a  paper 
culled  an  edict,  appointing  a  day,  at  the  distance  of  not  less 
than  ten  days,  for  the  ordination.  If  no  good  objection  be  stau 
cd  to  the  appointment,  the  elder  is  then  ordained  before  the 
congregation  ;  on  which  occasion  he  is  required  to  declare  his 
assent  to  the  confession  of  faith  ;  whereupon  he  is  set  apart  (as 
it  is  expressed)  for  the  office  by  prayer,  accompanied  with  an 
exhortation  to  himself,  and  an  address  from  the  pulpit  to 
the  congregation.  After  this  ceremony,  he  becomes  a  mem- 
ber of  the  kirk-session,  in  which  lie  has  an  equal  vote  with  the 
minister  of  the  parish,  and  may  be  chosen  representative  elder 
pf  the  kirk-session  in  the  presbytery,  or  in  any  other  church 
judicatory.    See  Kirk-Sesshii.    Church  Judkatorks, 

The  original  design  of  the  institution  of  the  eldership  ap- 
pears to  have  been  to  supply  the  minister  of  the  parish  with  a 
parochial  council,  to  assist  him  in  exercising  ecclesiastical  dis- 
cipline, and  to  advise  and  co-operate  with  him  in  matters  affect- 
ing the  interests  of  religion.  Hence,  an  elder,  who  discharges 
the  religious  duties  of  his  office  with  fidelity,  ought  to  take  a 
close  inspection  of  the  moral  and  religious  conduct  of  the  pa- 
rishioners, and  to  assist  the  clergyman  in  visiting  and  catechis- 
ing the  parish  ;  he  is  also  required  to  serve  at  the  communion 
table.  His  secular  duties  are  confined  chiefly  to  the  manage- 
ment of  the  concerns  of  the  poor ;  for  it  is  to  the  information 
and  testimony  of  the  elders  that  the  claims  of  paupers  for  pa- 
rochial relief  are,  in  most  instances,  ultimately  referred.  El- 
ders, when  members  of  church  courts,  have  a  title  to  reason 
and  vote  on  all  matters  under  discussion,  in  the  same  manner 
with  the  clergy  themselves.  The  office  of  elder  is  gratuitous. 
See  on  the  subject  of  this  article  lit /fx  Theological  Institute^ 
p.  17*,  ei  seq<  and  212,  ct  scq.  ;  Bums  on  the  Poor,  p.  1-47, 
Bee  8180  Poor  Laws* 

ELECTION  LAWS,    It  has  been  thought  right  to  com- 
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pre! Lend,  under  this  general  title,  a  short  account  of  the  provi- 
sions and  regulations  relating  to  the  representation  of  the  nobi- 
lity and  commons  of  Scotland  in  the  British  Parliament. 

The  ancient  Parliament  of  Scotland  consisted  of  the  higher 
clergy  and  the  barons ;  the  latter  title  including,  not  only  the 
nobility,  but  every  man  who  held  territorial  property  as  the 
immediate  vassal  of  the  Sovereign.  It  was  not  until  towards 
the  end  of  the  fourteenth  century  (1372)  that  members  from 
the  ltoyal  Burghs  obtained  places  in  that  Assembly*  At  that 
time,  the  duty  of  attendance  in  Parliament  was  felt  to  be  bur- 
densome ;  and  the  acts  1427,  c.  102,  and  1587,  e.  ll!3,  and 
several  other  old  statutes,  introduced  a  system  of  representa- 
tion, chiefly  as  a  relief  to  the  lesser  barons.  Afterwards,  when 
religious  dissensions,  and  the  increasing  importance  of  the  Com- 
mons as  a  political  body,  rendered  a  seat  in  Parliament  more 
an  object  of  ambition,  it  became  necessary  to  improve  the  re- 
presentative system  hy  various  legislative  enactments ;  see  the 
statutes  1661,  c.  35,  and  1651,  c.  ftl.  Hut,  while  the  repre- 
sentation of  the  Commons  was  in  this  state  of  improvement, 
the  Scotish  Parliament  lo&t  one  of  its  branches,  by  the  final 
abolition  of  prelacy,  by  the  act  1689,  c-  3. 

In  connexion  with  this  subject,  it  may  be  observed  that  the 
whole  Estates  of  Parliament  sat  in  one  house,  and  voted  toge- 
ther as  one  deliberative  body— consequently,  the  vote  of  every 
individual  member  was  of  equal  weight;  for  the  question  seems 
to  have  been  determined  by  a  majority  of  the  individual  votes 
of  the  aggregate  assembly,  and  not  by  the  votes  of  the  diffe- 
rent estates  as  distinct  and  independent  bodies.  See  M'Ken*. 
SiVV  Observations  on  the  Statutes^  p.  424.  Hence  it  has  been 
remarked,  as  a  result  of  this  peculiarity  in  the  constitution  of 
the  Scotish  Parliaments,  that  the  aids  and  subsidies  granted  to 
Government  did  not,  as  in  England,  originate  with  the  Com- 
mons, but  were  conferred  by  the  simultaneous  act  of  the  whole 
three  estates.  Another  peculiarity  of  the  Scotish  Parliaments 
was  the  institution  called  the  Lords  of  the  Articles.  This 
was  a  select  committee,  composed  of  a  certain  number  taken 
from  each  of  the  estates  of  Parliament,  and  nominated  in  a 
separate  meeting  of  each  of  the  estates  at  the  commencement 
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of  each  Parliament;  1<jC3,  c*  1.  The  Lords  of  the  Articles, 
so  chosen,  were  empowered  to  arrange  and  digest  the  subjects 
for  deliberation,  and  even  to  reject  altogether  such  matters  as 
did  not  appear  to  them  proper  to  be  brought  under  the  consi- 
deration of  Parliament.  This  institution  was  not  only  made 
subservient  to  the  undue  increase  of  the  influence  of  the  Sove- 
reign, to  whom,  in  effect,  it  gave  the  advantage  of  a  negative 
before  debate,  but,  in  other  respects,  the  Lords  of  the  Articles 
usurped  the  duties,  and  encroached  largely  on  the  privileges,  of 
Parliament ;  and,  accordingly,  this  is  stated  as  the  first  in  the 
list  of  grievances  represented  by  the  estates  of  the  kingdom  to 
King  Wlliam,  in  16S9  ;  and,  by  the  act  1690,  c.  3,  this  ok 
noxious  committee  was  abolished.    See  Articles,  Lords  of 

At  the  union  of  the  kingdoms  of  England  and  Scotland  (lrt 
May  1707)  the  Scotish  Parliament  was  incorporated  with  the 
Parliament  of  England,  the  united  parliament  being  stiled  the 
Parliament  of  Great  Britain.  The  Scotish  nobility,  instead 
of  having  hereditary  seats,  as  in  the  Scots  Parliament,  arc  now 
represented  in  the  British  House  of  Lords  by  sixteen  of  their 
number  ;  and  in  the  House  of  Commons,  while  England  con- 
tinues, as  before  the  Union,  to  be  represented  by  515  mem- 
bers, the  number  fked  by  the  Act  of  Union  for  Scotland  is 
forty -five,  of  whom  thirty  represent  the  counties,  and  fifteen 
the  royal  burghs ;  Act  1 707,  c  7,  art.  22.  The  rules,  ac- 
cording to  which  these  representatives  of  the  nobility  and  of 
the  commons  arc  elected,  form  the  proper  subject  of  the  pre* 
sent  article.  The  subject  will  be  explained  in  the  following 
order  : — 


1.  Of  the  ekd'ton  of  the  Peer*  rf  Scotland. 

2.  Of*  the  election  of  Commissioners  for  shires. 

£J,  Of  the  election  <f representatives  for  the  royal  burghs* 

I.  Of  the  election  op  the  Peers  of  Scotland. 

The  sixteen  representative  peers  must  be  elected  from  the 
^colish  peerage.  The  heirs  and  successor?  to  the  dignities 
ttnd  honours  of  the  ancient  Scetish  nobility  arc  declared  to  be 
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the  electors;  1707,  <\  8.  It  follows,  that  no  British  peer 
created  since  the  Union  has  a  title  to  vote,  or  to  be  elect- 
ed ;  and,  in  the  case  of  the  Duke  of  Quccnsbcrry,  which  oc- 
curred immediately  after  the  Union,  it  was  resolved  in  the 
House  of  Lords  (21st  January  1 709)  that  a  Scotish  nobleman, 
who  was,  .subsequently  to  the  Union,  created  a  British  peer, 
had  no  right  to  vote  in  the  election  of  the  representative  peers. 
Very  soon  afterwards  (1 8th  December  1711)  in  the  case  of 
the  Duke  of  Hamilton,  the  House  of  Lords  determined  that  a 
Scotish  nobleman,  who  It  ad  been  created  a  British  peer  after 
the  Union,  was  not  entitled  to  sit  in  the  British  House  of 
Lords.  Hence  it  followed  that  a  Scotish  peer,  in  those  eir- 
eumstances,  was  deprived,  not  only  of  all  right  to  sit  in  the 
House  of  Lords,  but  even  of  a  voice  in  the  election  of  the  re- 
presentative peers.  Thin  result  led  the  Scotish  peers,  at  the 
election  in  1733,  to  alter  the  rule  which  had  been  formerly  es- 
tablished ;  and,  on  that  occasion,  the  Dukes  of  Hamilton  and 
^uecntberry,  although  both  British  peers,  were  allowed  to 
vote  in  the  election  of  the  sixteen  represent alive  peers  ;  they 
did  so,  however,  under  protest  that  they  did  not  thereby  com- 
promise their  rights  as  British  peers.  At  last,  in  1782,  the 
right  which  a  Scotish  peer,  who  had  been  ereated  a  British 
peer  subsequently  to  the  Union,  had  to  sit  in  the  House  of 
Lords,  was  brought  to  trial  in  the  House  of  Lords  by  the 
Duke  of  Hamilton,  when  the  former  precedent  was  disregard- 
ed ;  and  it  was  held  that  a  Scotish  peer,  on  whom  a  British 
peerage  had  been  conferred,  was  entitled,  in  virtue  of  such 
peerage,  to  a  seat  in  the  House  of  Lords,  But,  subsequently 
to  this,  the  House  of  Lords  ordered  the  resolution  of  21st  Ja- 
nuary 1709  to  be  communicated  to  the  Lord  Clerk  Register, 
with  an  injunction  to  him  to  conform  thereto ;  that  is,  to 
reject  the  votes  of  Scotish  Peers,  who,  since  the  Union, 
had  been  created  British  Peers  ;  Rvwhft'/on  of  the  House  of' 
JLorch,  18th  Mat/  1787,  At  a  more  recent  election,  however, 
(1790)  the  Duke  of  Queensberry  and  the  Earl  of  Abcrconi, 
both  of  them  Scotish  Peers  created  British  Peers  since  the 
Union,  tendered  their  votes,  which  wore  rejected  by  the  clerks, 
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in  obedience  to  the  resolution  of  the  House  of  Lords.  But 
that  procedure  liaving  been  brought  before  the  House  of  Lords, 
it  was  resolved  (6th  June  1793)  that  the  votes  of  the  Duke  of 
<Juecn sherry  and  of  the  Earl  of  A  hereon*  ought  to  have  been 
received;  and  although  this  resolution  was  never  officially  com- 
municated  to  the  Lord  Clerk  Register,  the  practice  ever  since 
b.-;s  hue n  to  receive  without  objection  the  vote* ofScotish  Peer* 
holding  British  Peerages  created  since  the  Union :  So  that  now 
they  can  both  vote  at  elections  and  sit  in  the  House  of  Lords, 
A  Seotish  Peer  who,  at  the  time  of  the  Union,  was  also  an 
Englkh  Peer,  was  never  denied  the  privilege  of  voting  for  the 
representative  Peers  of  Scotland. 

When  a  new  Parliament  is  summoned,  the  Peers  of  Scot- 
land arc  called  by  proclamation  to  meet  and  elect  their  repre- 
sentatives. This  proclamation  must  be  made  at  Edinburgh,  and 
at  the  head  burghs  of  the  other  counties  in  Scotland,  twenty-five 
days  at  least  before  the  time  appointed  for  the  election.  An  exe- 
cution, bearing  that  the  proclamation  has  been  made  at  the  mar- 
kct-eross  of  Edinburgh,  h  prod  weed  at  the  meeting  for  election; 
but  no  evidence  of  the  publication  at  the  county  towns  is  re* 
quired.  The  Palace  of  Holyroodhouse  is  the  place  of  elec- 
tion ;  and  the  meeting  for  election  is  attended  by  the  Lord 
Clerk  Register,  or  by  two  of  the  Principal  Clerks  of  Session 
acting  under  his  commission.  After  prayers  by  one  of  the 
King-**  chaplains,  the  proclamation  and  execution  are  read,  and 
the  roll  of  Peers  is  called.  The  names  of  the  Peers  pre- 
sent, and  of  the  proxies,  and  the  signed  lists  of  absent  Peers, 
are  inserted  in  the  minutes*  The  oaths  are  then  administered 
to  the  Peers  present  by  the  officiating  clerks,  and  the  evidence 
that  absent  Peer.-,  who  have  sent  lists  or  proxies,  have  taken  the 
oaths,  is  examined ;  after  which  the  votes  are  collected  from 
the  Peers  present  and  from  the  signed  lists;  and  the  names  of 
the  sixteen  Peers  who  have  the  majority  are  declared.  In 
case  of  an  equality  of  votes,  there  is  no  casting  vote  ;  and  the 
returning  officer  merely  states  the  fact,  leaving  the  House  of 
Lords  to  give  directions  in  the  matter,  A  list  of  the  names  of 
the  Peers  elected,  written  upon  parchment,  and  authenticate^ 
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by  the  subscription  of  the  officiating  clerks,  is  re:ul  to  the 
meeting,  and  afterwards  transmitted  to  Chancery,  under  a  co- 
ver, addressed  to  the  clerk  of  the  Crown. 

No  Peer  under  age,  0r  who  is  a  Roman  Catholic,  can  either1 
vote  or  be  elected  ;  1708,  c*  8*  It  will  also  afford  ft  good  objec- 
tion to  the  vote  of  a  Peer,  if  he  refuse  to  subscribe  t\\Q  formula 
contained  in  the  act  1700,  c  3,  disowning  and  disclaiming  the 
doctrine  and  tenets  of  the  Church  of  Home;  or  if,  within  a  year 
preceding  the  election,  he  has  been  twice  present  at  divine  ser- 
vice in  any  episcopal  meeting,  the  clergyman  of  which  lias  not 
taken  the  oaths  to  Government,  :tnd  does  not  pray  for  the  King 
by  name,  and  for  the  Royal  Family,  in  the  form  prescribed  in  the 
liturgy  of  the  Church  of  England;  stat.  1<)  Geo.  If.  c.  38,  § 
^6.  The  Peers  present  must  qualify  themselves  for  the  elec- 
tion by  taking  the  oaths  of  allegiance  and  abjuration,  the  oatlr 
of  supremacy*  and  the  test.  Those  Peers  who  have  sent 
proxies  or  signed  lists  must,  if  in  Scotland,  have  taken  am? 
subscribed  those  oaths  before  a  sheriff-depute  or  substitute  sit- 
ting in  Court ;  and  if  the  Peer  he  in  England,  the  oaths  must 
be  taken  in  the  Court  either  of  Chancery,  King's  Bench,  Com- 
mon Pleas,  or  Exchequer,  The  evidence  is,  in  the  former 
case,  a  certificate  under  the  hand  and  seal  of  the  sheriff,  ac- 
companied by  the  oaths,  as  subscribed  ;  and,  in  the  latter,  a 
writ  under  the  seal  of  that  English  court  in  which  the  oaths 
have  been  taken.  If  the  Peer  be  out  of  Great  Britain  on  the 
service  of  his  Majesty,  his  proxy  will  be  allowed  to  vote,  or 
his  list  will  be  received,  provided  the  fact  of  his  having  taken 
the  necessary  oaths  on  a  former  occasion  can  be  certified,  either 
in  a  manner  similar  to  the  above,  or  (where  he  has  formerly 
taken  the  oaths  in  Parliament)  by  a  certificate  under  the  Great 
Seal.  No  one  is  entitled  to  act  as  proxy  for  an  absent  Peer, 
except  a  Peer  who  is  himself  entitled  to  vote  at  the  election  ; 
and  the  same  Peer  cannot  act  as  proxy  for  more  than  two 
Peers.  The  authority  to  act  as  proxy  for  another  must  l>e 
signed  by  the  Scotish  title  only  of  the  Peer  who  grants  it; 
and  it  must  have  been  so  subscribed  in  presence  of  witnesses, 
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who  also  feign  their  names  as  witnesses.  See  G  Anne,  c  S 
4,  &  a 

At  the  meeting  fur  clectiou,  no  business  whatsoever  uncon- 
nected with  the  election  of  the  representative  can  legally  be  in- 
troduced. The  Peers  at  that  meeting  have  no  right  to  decide 
upon  a  disputed  title  ;  and,  therefore,  where  any  vote  is  ten- 
dered by  a  person  not  duly  qualified,  or  where  a  vote  has  been 
improperly  rejected,  any  Peer  present,  who  is  dissatisfied,  must, 
if  he  mean  to  try  the  question,  enter  a  protest  against  the  re- 
ception or  rejection  of  the  vote ;  which  protest  may  be  the 
foundation  of  a  petition  to  the  House  of  Lords,  complaining  of 
the  return.  Those  protests  must  be  received  by  the  returning 
officer,  who  is  also  bound  to  give  extracts,  or  copies  of  them,  to 
such  Peers  as  demand  them  ;  but  in  the  certificate  no  notice  is 
taken  of  such  protests* 

The  same  forms  arc  observed,  where  from  death,  or  any 
other  cause,  it  becomes  necessary,  during  the  existence  of  a 
parliament,  to  supply  vacancies  in  the  representative  peerage. 
The  Court  of  Review,  in  all  questions  connected  with  the  re- 
presentation of  the  Peer;  .  1  >n>tlunrl,  is  the  House  of  Lords. 
See  the  Statutes  1707,  c,  8  ;  6  Anncy  c.  23;  Wight  on  Elec- 
tions, p.  1 13-1^9  ;  Belts  Elation  La-u;  p.  3-23;  and  Robert* 
sons  Peerage  of  Scotland,  passim. 

IL  The  election*  of  Commissioners  fob  Shirks. 

L  Qualification,— The  Act  1681,  c.  521,  in  order  so  far  to 
fix  the  qualification  of  the  persons  entitled  to  elect*  or  to  be 
elected,  commissioners  of  the  shire,  provides,  that  the  elector 
shall  be  *:  publicly  infeft  in  property  or  superiority,  and  in 
"  possession  of  a  forty  shilling  land  of  old  extent  holdeii  of  the 
"  king  or  prince,  distinct  from  the  feu-duties  in  feu  lands  ;  or, 
**  where  the  said  old  extent  appears  not,  shall  be  infeft  in  lands 
<s  liable  in  public  burdens  for  his  Majesty's  supplies  for  L.400 
"  (Scots)  of  valued  rent,  whether  kirk  lands  now  holden  of  the 
"  king,  or  other  lands  holding  feu,  ward,  or  blench,  of  In* 
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«  Majesty,  as  king  or  prince  of  Scotland/  And  the  statute, 
16th  Geo.  II.  c.  11,  §  8,  provides,  that  no  person  shall  be 
entitled  to  vote,  or  to  be  put  on  the  roll  of  electors  for  Scot- 
land, «  in  respect  of  the  old  extent  of  his  lands  holden  of  the 
"  king  or  prince,  unless  such  old  extent  is  proved  by  a  retour 
"  of  the  lands,  of  a  date  prior  to  the  16th  September  1(381  ; 
"  and  that  no  division  of  the  old  extent  made  since  the  afore- 
"  said  16th  September  1(381,  or  to  be  made  in  time  coming, 
u  by  retour  or  any  other  way,  is,  or  shall  be,  sustained  as  suf. 
"  hdent  evidence  of  the  old  extent.'*  According  to  the  con- 
struction which  has  been  put  upon  those  statutes,  two  or  more 
retours  of  different  parts  of  the  same  lands,  prior  to  1681, 
amounting  together  to  forty  shillings  of  old  extent,  are  suf. 
ficient  for  the  statutory  qualification  ;  Malcolm,  23d  January 
1776,  Mar.  p.  8592.  That  clause  in  the  act  1681,  c*  21, 
which  requires  the  old  extent  to  be  "  distinct  from  the  feu. 
duties,"  has  been  held  to  .mean  that  the  estate,  independently 
of  the  feu-duty,  must  amount  to  a  forty  shilling  land  of  old 
extent;  M*Ara,  Uth  June  1747,  Afot\  p.  85  76;  Wight  on 
Elections,  p.  179  ;  BcWs  Election  Laic,  p,  55. 

Where  there  is  not  a  retour  showing  that  the  freehold  is 
a  forty  shilling  land  of  old  extent,  the  statutes  require,  as  the 
only  other  alternative,  that  the  lands  shall  be  holden  of  the 
king  or  prince,  and  rated  in  the  valuation  hooks  of  the  county 
at  L,400  Seots  of  valued  rent,  which  is  in  all  eases  a  sufficient 
qualification,  whatever  may  be  the  old  extent  of  the  lands.  The 
most  important  questions  connected  with  a  qualification  of  the 
latter  description  relate  to  the  splitting  of  valuations,  and  to 
the  different  kinds  of  projierty  on  which  valuation  may  be  put. 
As  to  the  first  point,  the  commissioners  of  supply  are  empower- 
ed, on  the  application  of  those  concerned,  to  split  every  cumuh 
valuation,  and  proportion  the  valuation  according  to  the  real 
rent  of  the  respective  parcels  included  in  it ;  and  it  will  afford 
no  objection  to  this  proceeding,  that  thereby  the  land-tax  will 
be  subdivided  into  too  many  fractious;  Wight  on  Elections,^ 
18i3j  et  seq. ;  BeWs  Ekctlon  Law,  p.  196,  ct  seq. 

With  regard  again  to  the  property  on  which  valuation  may 


be  put,  si)  as  to  be  the  ground  of  a  qualification,  it  may  he 
observed,  that  although,  generally  speaking,  territorial  pro- 
petty  is  the  basis  of  qualification,  yet  this  is  an  expression 
which  must  be  interpreted  with  some  latitude,  and  which 
bas  been  held  to  comprehend  a  variety  of  subjects,  which, 
although  less  or  more  attached  to  land,  yet  may  be  considered 
as  falling  more  properly  under  the  denomination  of  heritable 
estate,  than  of  land  strictly  no  called*    Thus,  mills,  where  they 
have  been  valued,  may  make  part  of  a  cumulo  valuation,  wher* 
ever  they  have  astricted  multures  ;  where  that  is  not  the  case, 
and  where  in  effect  they  are  mere  machines  for  performing  a 
part  of  agricultural  labour,  it  seems  to  be  doubtful  how  far 
such  mills  can  be  considered  as  forming  any  part  of  a  cumuh 
valuation.    In  like  manner,  fishings  may  form  the  basis  of  a 
qualification,  whether  they  be  salmon  fishings  or  other  fishings, 
such  as  oyster  fishings,  or  even  white  fishings  in  the  sea ;  DuffJ 
7th  August  1773,  Mor,  p.  8fjo(>.  Feu-duties  also  may  be  the 
foundation  of  a  qualification  ;  and  in  splitting  a  cumulo  of  feu- 
duties  payable  at  the  general  valuation,  a  portion  of  the  cumuh 
will  be  appropriated  to  the  feu-duties  due  to  the  superior. 
Teinds  Likewise  may  afford  a  qualification,  when  in  the  hands 
of  the  proprietor  of  the  lands  out  of  which  they  are  dnc. 
Whether  or  not  a  third  party,  who  has  acquired  right  to  the 
teinds  payable  out  of  another  person's  lands,  can  claim  on 
such  property,  is  a  question  not  yet  decided.    But  heritable 
offices,  although  feudalized  and  retoured,  will  not  be  admitted 
as  the  foundation  of  a  qualification*    Sec  Wight,  p. 
Belfx  Election  Ltm>f  p.  47-67*    The  valuation  in  the  cess- 
books  is  proved  by  a  certificate  under  the  hands  of  two  of  the 
commissioners  of  supply  for  the  county,  and  of  the  clerk  of 
supply* 

The  property  which  affords  the  qualification  must  be  held 
immediately  of  the  King  or  Prince.  But  it  is  not  enough 
that  the  vassal  holds  of  the  King,  sitpplendo  vices  of  the  imme- 
diate superior  who  has  refused  to  give  an  entry ;  for  the  im- 
mediate superior  retains  right  to  all  the  casualties,  and,  conse- 
quently, remains  still  superior,  although  pro  hoc  vtcc  the  King 
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supplies  the  defect  occasioned  by  the  superior's  delay  or  refusal 
to  enter  his  vassal ;  M*KcnJes  Observations  on  the  Statutes-, 
p.  467. 

The  person  claiming  to  be  admitted  on  the  roll  of  free- 
holders must  not  only  be  in  I  eft  in  Ins  freehold,  but  his  sasinc 
must  have  been  recorded  ;  or,  if  he  has  completed  his  title  by 
confirmation,  the  charter  of  confirmation  must  have  been  ex- 
pede  a  year  before  his  enrolment  can  take  place?  12  Anno 
c*  6,  §  1 ;  16  Geo.  II.  c*  11,  §  10.  In  reckoning  the  year, 
the  maxim,  dks  inccvptus  pro  complete  habetur,  applies,  and 
the  claimant  wjU  be  enrolled,  although  some  hours  may  be 
awauting  to  complete  the  year  ;  Telfcrs,  January  1781,  Mor, 
p.  8793*  In  cases  of  this  kind,  the  date  of  the  entry  of  the 
sasine  in  the  minute-book  is  held  to  be  the  date  of  the  registra- 
tion ;  and  the  keeper  of  the  records  certificate  of  the  registra- 
tion, as  of  that  date,  cannot  he  redargued  by  parole  evidence 
that  there  was  actually  an  interval  between  the  entry  in  the 
minute-book  and  the  transcription  into  the  record.  Sec  JielTs 
Election  Law,  p.  262,  274,  and  statutes  and  cases  there  cited* 

The  rule  that  the  voter  must  he  infeft  before  his  name  can 
be  put  on  the  roll  of  freeholders  is  subject  to  exceptions :  1^/, 
In  the  case  of  a  husband  claiming  right  to  vote  during  his 
wife's  lite,  in  virtue  of  her  infeftmcnt,  where  it  is  not  a  mere 
liferent  acquired  by  singular  titles :  2t%,  In  the  case  of  a 
widower  claiming  to  vote  on  property  having  a  freehold  qua- 
lification, of  which  he  enjoys  the  liferent  under  the  courtesy 
(See  Courtesy )  ;  and,  3dly,  In  the  case  of  an  apparent  heir  in 
possession  under  the  infeftmcnt  of  his  predecessor.  See  Stats, 
1681,  c.  21  ;  12  Anne,  c.  G,  §  5  ;  16  Geo.  IL  $  11,  §  10 ; 
Wight,  p.  238-24*6 ;  lielCs  Election  Law,  p.  128-147. 

To  complete  the  qualification,  it  is  farther  requisite  that  the 
freeholder  claiming  enrolment  be  in  possession  of  the  subject 
of  his  freehold,  either  naturally,  by  labouring  the  ground,  or 
civilly,  by  drawing  the  rent  or  feu-duty,  or  other  reddendum^ 
or  by  taking  the  necessary  steps  for  enforcing  payment  of  them* 
Hence,  in  creating  a  vote  on  a  mere  right  of  superiority,  a  se- 
paration between  the  property  and  the  superiority  is  made,  be- 
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fore  the  superiority  is  conveyed  to  the  intended  voter.  To  ac- 
compli sh  tlii 5,  the  Crown  vassal  may  grant  a  feu-right  to  a 
third  person,  and  then  convey  what  remains  in  himself  (i.  £j 
the  superiority  of  the  feu)  to  the  intended  voter.  After  this, 
the  third  person  rc-disponee  the  feu  to  the  original  Crown  vas- 
sal, who  thus  becomes  the  intended  voter's  vassal  in  the  feu; 
consequently  leaving  nothing  in  the  voter  but  a  mere  superiori- 
ty* Or  the  same  object  may  be  attained  by  the  Crown  vassal 
disponing  both  property  and  superiority  to  the  intended  voter, 
who,  having  completed  his  title  as  vassal  to  the  Crown  in  the 
whole  subject,  grants  a  feu-right  to  the  former  Crown  vassal 
But,  in  the  latter  case,  the  disposition  to  the  voter  must  bear 
that  he  is  under  an  obligation  to  grant  the  feu-right,  otherwise 
he  will  not  be  in  circum stances  to  take  the  trust  oath ;  Forres- 
ter, 9th  January  1755,  Mar.  p.  8755. 

Though  the  superiority  and  property  of  lands  thus  often 
come  to  be  vested  in  different  persons,  and  although,  in  ordi- 
nary language,  they  arc  distinguished  by  those  names,  or 
the  former  is  called  the  dominium  directum  and  the  latter 
the  dominium  utile,  yet  as,  according  to  strict  feudal  notions, 
the  latter  is  only  regarded  as  a  burden  on  the  former,  and  not 
as  a  separate  independent  right,  it  has  been  generally  held  that 
the  proper  mode  of  conveying  the  mere  superiority  is  to  dis- 
pone the  lands  themselves,  and  to  except  the  previously  grant, 
ed  feu-right  from  the  obligation  of  warrandice.  It  was  lately 
held,  however,  by  the  First  Division  of  the  Court  (although 
contrary  to  the  opinion  of  Lord  President  Hope)  that  a  mere 
conveyance  of  the  «  domht'tum  directum,*  was  an  effectual  con- 
veyance of  the  superiority,  and  sufficient  to  confer  a  title  to 
vote;  Lord  Archibald  Hamilton,  23d  February  1819,  Foe. 
Col.  But  the  soundness  of  that  judgment  (which  was  to  have 
been  brought  under  review,  bad  the  case  not  been  compromised) 
has  been  doubted  ;  and,  the  question  having  afterwards  occur- 
red in  the  Second  Division,  the  Court  waived  the  determina- 
tion of  it,  the  case  having  been  decided  against  the  disponee 
on  a  separate  ground  ;  M'Queen  against  Xairne,  2M  January 
1823,  Shim  and  Duvbfs  Reports,  p.  637. 
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As  a  test  of  tlie  freeholders  possession,  and  as  a  protection 
against  nominal  and  fictitious  voters,  the  statute  7  Geo.  II.  c* 
IG\  §  2,  prescribes  the  form  of  an  oath,  commonly  called  the 
oath  of  trust  and  possession,  which  every  freeholder  claiming 
to  vote  at  an  election,  or  in  adjusting  the  rolls  of  electors,  may 
be  required  to  take  and  subscribe,  on  the  motion  of  any  free- 
holder formerly  enrolled*  Th?  oath  is  in  these  terms : — &  I, 
«*  A  B,  do,  in  the  presence  of  God,  declare  and  swear  that  the 

"  lands  and  estate  of  ,  for  which  I  claim  a  right  to 

<£  vote  in  the  election  of  a  member  to  serve  in  Parliament  for 
"  this  county  or  stewartry,  is  actually  in  my  possession,  and 
**  do  really  and  truly  belong  to  me,  and  is  my  own  proper 
*(  estate,  and  is  not  conveyed  to  me  in  trust,  or  for  or  in  behalf 
"  of  any  other  person  whatsoever ;  and  that  neither  I,  nor  any 
"  person,  to  my  knowledge,  in  my  name,  or  on  my  account,  or 
Sl  by  my  allowance,  hath  given,  or  intends  to  give,  any  pro- 
"  misc,  obligation,  bond,  back-bond,  or  other  security  whatso- 
"  ever,  other  than  appears  from  the  tenor  and  contents  of 
**  the  title  upon  which  I  now  claim  a  right  to  vote,  directly 
"  or  indirectly,  for  redisponing  or  reennvcying  the  said  lands 
"  and  estate  in  any  manner  of  way  whatsoever,  or  for  making 
w  the  rents  and  profits  thereof  forthcoming  to  the  use  or  henc- 
**  fit  of  the  person  from  whom  I  have  acquired  the  said  estate, 
<e  or  any  other  person  whatsoever ;  and  that  my  title  to  the 
"  said  lands  and  estate  is  not  nominal  or  fictitious,  created  or 
"  reserved  in  me,  in  order  to  enable  me  to  vote  for  a  mcmocr 
"  to  serve  in  Parliament,  but  that  the  same  is  a  true  and  real 
"  estate  in  me  for  my  own  use  and  benefit,  and  for  the  use  of 
"  no  other  person  whatsoever  ;  and  that  is  the  truth,  as  I  shall 
"  answer  to  God.11 

Any  freeholder  who  refuses  to  take  and  subscribe  this  oath 
will  not  be  allowed  to  vote ;  and  his  name  is  directed  to  he 
forthwith  crazed  out  of  the  roll  of  freeholders.  Persons  convict- 
ed of  taking  the  oath  falsely  incur  the  pains  of  perjury ;  ? 
Geo.  II.  c.  16,  §  3.  It  may  here  be  observed  that,  as  a  bare 
superiority  of  the  requisite  extent  or  valuation  affords  a  quali- 
fication to  vote,  it  is  enough,  to  entitle  a  freeholder  with  safety 
tm  ^      K  k  2 
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to  take  the  oath,  that  he  is  in  receipt,  and  is  the  only  pettott 
in  receipt,  of  all  that  can  be  drawn  from  the  estate  which  con- 
ititutes  the  qualification,  however  elusory  or  trifling  in  value 
that  may  be.  In  like  manner,  in  reference  to  the  terms  of  this 
oath,  the  possession  of  a  liferentcr  is  held  to  be  the  possesion 
of  the  fiar  ;  and  the  possession  of  an  adjudger  or  adjudgers,  be- 
fore the  expiration  of  the  legal,  is  understood  to  he  possession 
by  the  proprietor  ;  WighU  p-  -57  ;  Bells  Election  Law,  p.  H9, 
€ t  scq. 

On  the  subject  of  the  freeholders'  qualification,  it  is  only 
necessary  to  observe  farther,  that  no  infdtinent  taken  upon  any 
redeemable  right  whatsoever,  except  proper  wadsets,  adjudica- 
tions, or  apprising?,  allowed  by  the  act  1GH1,  c.  211,  will  en- 
title the  person  so  infeft  to  vote  or  to  be  elected  ;  12  Anne,  c.  6, 
§  3.  Tbe  provision  of  the  act  1681,  as  to  wadsetters,  is,  that 
proper  wadsetters  having  lands  of  the  requisite  holding,  extent, 
or  valuation,  shall  have  right  to  vote;  which  right  "  shall  not 
M  be  questionable  upon  pretence  of  any  order  of  redemption? 
**  payment,  and  satisfaction,  unless  a  decree  of  declarator  or 
**  vol un tar  redemption,  renunciation,  or  resignation,  he  pro- 
**  duced."  Proper  wadsetters  are  justly  admitted  to  vote,  be- 
cause, prior  to  the  period  of  redemption,  they  have  the  full  en- 
joyment of  the  lands  or  estate  precisely  as  if  they  were  absolute 
proprietors  ;  whereas,  ou  the  other  hand,  improper  wadsetters 
are  excluded,  because,  being  hound  to  account  for  the  surplus 
rents  of  the  subject,  after  payment  of  the  interest— or,  in  other 
words,  to  impute  the  surplus  in  extinction  of  the  principal  sum 
due  to  them  by  the  revcrser— they  cannot,  even  before  the  term 
of  redemption,  be  considered  as  proprietors.  It  has  been 
lately  held,  however,  that  even  a  proper  wadset  of  super  i- 
ority,  of  the  requisite  valuation,  redeemable  in  five  years,  does 
not  afford  a  freehold  qualification.  The  reason  which  weighed 
with  the  majority  of  the  Court  in  that  case  was,  that  this  was 
a  mere  temporary  and  fictitious  right,  given  in  order  to  create 
a  vote  for  a  particular  election,  and  not  a  true  wadset,  or  pled- 
ging of  land  for  the  loan  of  money,  which  alone  was  contem- 
plated by  the  act  1681  j  Scott,  15th  January  1820,  Fac.  Coll 
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3ec  also  Wight,  p.  210,  et  scq.  BeWs  Election  Laic^  p.  94, 
et  scq.  With  regard  to  adjudgers,  the  provision  of  the  act 
1()81  is,  that  they  shall  have  no  vote  during  the  legal;  and 
that,  **  after  the  expiry  thereof,  the  appriser  or  adjudgcr  first 
**  infeft  shall  only  have  vote,  and  no  other  appriser  or  adjudger 
"  coming  in  pari  pemu,  till  their  shares  be  divided,  that  the 
u  extent  or  valuation  thereof  may  appear  ;  and  that,  during  the 
44  legal,  the  heritor  having  right  to  the  reversion  shall  have 
"  vote  jw  which  right  to  vote,  proceeding  upon  an  adjudication  of 
which  the  legal  lias  expired,  is  declared,  as  in  the  case  of  pro- 
per wadsets,  not  to  be  questionable  on  the  ground  of  payment, 
or  satisfaction  of  the  debt  on  which  the  diligence  proceeded,  un~ 
less  a  decreet  of  declarator  of  redemption,  or  a  voluntary  re- 
nunciation, or  resignation,  be  produced.  The  reason  of  this 
enactment  is  obvious ;  for,  until  the  legal  expire,  the  right  is 
redeemable  at  any  time,  on  payment  of  the  debt,  and  may, 
therefore,  be  said  to  be  dependent  on  the  debtors  will ;  but, 
after  the  expiration  of  the  legal,  the  right  of  redemption  is 
foreclosed,  and  the  legal  transfer  to  the  adjudgcr  becomes  ab- 
solute. It  seems  to  be  doubtful,  however,  whether,  even  after 
the  expiration  of  the  legal,  the  adjudgers  title  to  vote  could 
be  considered  as  unobjectionable,  before  he  had  obtained  a 
decree  of  declarator  of  expiry  of  the  legal ;  and,  at  any  rate, 
it  is  settled  that  no  adjudgcr,  although  the  legal  has  expired, 
can  be  enrolled,  unless  he  is  in  possession  of  the  subject ; 
Wights  p.  237,  et  scq.  ;  BeWs  Election  Law>  p.  147,  et  seq* 

By  the  special  constitution  of  the  shire  of  Sutherland,  not 
only  the  immediate  vassals  of  the  King  or  Prince,  but  those 
also  who  held  of  the  Earl  of  Sutherland,  and  of  other  subjects 
superior,  had  been  in  use  to  vote  in  the  election  of  commis- 
sioners of  the  shire ;  and  by  lfi  Geo.  II.  c*  11,  §  If),  SO,  and 
JJ1,  it  is  enacted,  That,  after  the  Ht  September  1745,  no  per- 
son shall  be  eligible  as  commissioner  for  that  shire,  or  have 
right  to  vote  at  the  election,  unless  he  be  infeft,  and  in 
possession  of  lands  liable  to  his  Majesty's  supplies,  and  other 
public  burdens,  at  the  rate  of  I, .200  Scot.1)  valued  rent — - 
that  the  same  lands  shall  not  afford  double  qualifications — ■ 
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that,  where  the  land  is  hold  of  the  king  or  prince,  the  vassal 
of  tlic  king  or  prince  only  shall  be  entitled  to  vote,  and  not 
the  vassal  or  sub-vassal  to  such  Crown  vassal.  Hut  if  tho 
king's  vassal  be  a  peer,  or  other  person  or  body  politic,  who  by 
law  cannot  elect  or  be  elected,  the  proprietor  of  the  land  (that 
is,  the  person  having  the  dominium  u tilt')  and  not  any  of  his 
superiors,  shall  he  entitled  to  vote  ;  and  no  after  alienation  of 
the  superiority  of  such  lands  in  favour  of  a  person  capable  to 
be  a  member,  or  to  vote,  shall  deprive  the  proprietor  of  hia 
right  of  electing,  or  of  being  elected,  or  entitle  the  purchaser  of 
such  superiority  to  elect,  or  to  be  elected.  And,  lastly.  Land 
of  the  valuation  foresaid,  holdcn  in  part  of  the  Crown  and  in 
part  of  a  peer,  or  other  person  or  body  politic,  incapable  to 
elect,  or  to  be  elected,  shall  in  that  county  be  a  sufficient  quali- 
fication to  the  proprietor  of  such  lands.  See  Sutherland^ 
County  of. 

It  is  proper  now  to  attend  to  certain  grounds  of  disqualifica- 
tion. Generally  speaking,  it  may  be  observed,  that  none  can 
be  elected  but  buch  as  can  elect.  But,  although  the  person 
elected  should,  during  the  existence  of  the  Parliament  to  which 
he  is  returned,  lose  his  quahii cation,  or  be  actually  struck  off 
the  roll  of  freeholders,  still  he  may  continue  to  sit  as  member 
until  the  dissolution  of  Parliament;  Wight  >  p.  The 
following  persons  can  neither  elect  nor  be  elected :— fatuous 
persons  or  lunatics  under  tutory  or  guardianship;  Wigiitt 
p.  2G8. — Sc/,  Minors;  1081,  c  £1  ;  and  1707,  c.  8.— 3<f, 
Papists,  and  persons  refusing  to  subscribe  the  formula  in  the 
act  1700,  c.  4M,  Persons  who  within  a  year  preceding  the 
election  have  been  twice  present  at  divine  service  in  an  Episco- 
pal meeting  where  the  king  and  royal  family  are  not  prayed 
for  as  in  the  liturgy  of  the  church  of  England;  ID  Geo.  II.  c, 
3Sy  §  26,— 5th,  The  eldest  sons  of  Scotish  Peers;  Lord 
Daer^s  Case,  26th  March  1793,  Farl  Cases,  They  are, 
however,  eligible  for  any  county  or  burgh  in  England ;  and 
the  disqualification  even  in  Scotland  does  not  extend  to  the 
eldest  sons  of  British  Peers  ;  Wight*  p.  270  and  290  5  Bells 
Election  Laic,  p.  313,  H  Aliens ;  and  even  when 


naturalized  by  act  of  Parliament  (except  when  the  act  of  natura- 
lization follows  on  intermarriage  with  the  royal  family)  the  Act 
must  contain  a  clause,  declaring  that  the  naturalized  alien  shall 
not  bo  enabled  to  sit  in  cither  House  of  Parliament ;  1  Geo. 
J.  stat.  2,  c.  4.  See  Mien. — lift,  All  persons  concerned  in  the 
management  or  collection  of  any  duties  or  taxes  due  to  govern- 
ment, except  commissioners  of  the  land-tax,  or  persons  acting 
under  them.  This  incapacity  continues  lor  twelve  calendar 
months  after  the  person  ceases  to  hold  the  appointment ; 
Geo.  III.  c.  41.  But,  although  such  persons  are  disqualified 
to  vote  in  the  election  of  a  member  of  Parliament,  they  are 
not  prevented  from  acting  as  freeholders  in  any  other  respect; 
Wight,  p.  278. — 8lh,  Persons  guilty  of  wilful  and  corrupt 
perjury  ;  as  also,  any  person  who  asks  or  receives  a  reward  of 
any  kind  whatsoever  for  giving  or  withholding  his  vote,  be* 
sides  being  subjected  to  other  penalties,  is  for  ever  disabled 
to  vote  in  the  election  of  a  member  of  Parliament;  7  William 
III.  c.  4 ;  2  Geo.  II.  c.  24 

The  following  persons  are  disqualified  to  sit  iu  Parliament, 
although,  if  they  be  otherwise  qualified  to  vote,  the  statutes  con- 
tain no  prohibition  against  their  voting  in  the  election  : — 1st, 
The  judges  of  the  Court  of  Session  and  Justiciary  and  Barons 
of  the  Court  of  Exchequer  in  Scotland  ;  7  Geo.  II.  c.  16.  In 
like  manner,  the  Twelve  Judges  of  England  are  not  eligible. 
This  disqualification  has  not  been  expressly  extended  to  the 
Lord  Chief  Commissioner  of  the  Jury  Court  in  Scotland. — 2<f, 
Sheriffs  and  Stewarts  depute  in  Scotland  arc  not  eligible  for 
any  Scotish  county  or  burgh;  21  Geo.  II.  c.  1& ;  W\gMt 
p.  — 3d,  Clergymen  who  have  taken  holy  orders  in  the 
Church  of  England,  or  who  have  been  ordained  ministers  of  tho 
Church  of  Scotland  ;  41  Geo.  III.  c.  63. — 4*A>  Persons  enjoy- 
ing pensions  from  the  Crown,  cither  during  pleasure  or  for  a 
term  of  years,  arc  not  eligible;  1  Geo.  I.  stat.  2,  c.  56. — 5fkt 
All  persons  who,  after  being  chosen  members,  accept  of  any  of* 
fiee  of  profit  from  the  Crown  (except  officers  of  the  army  or 
navy  getting  new  commissions)  vacate  their  scuts  ;  but,  unless 
the  offices  they  accept  be  such  as  entirely  to  disqualify  them  for 
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sitting  in  Parliament,  they  may  be  re-elected ;  G  Anne,  c.  7, 
So  a  member  accepting  any  oilicc  under  the  King,  or  tlic  Lord 
lieutenant  of  Ireland,  vacates  his  seat;  41  Geo.  Ill,  c«  52, 
But,  on  the  removal  of  a  Lord  Lieutenant  of  Ireland,  a  member 
remaining  in  office  under  his  successor  does  not  thereby  vacate 
his  seat ;  54  Geo.  III.  c.  16;  51  Geo.  lit  c.  ls  §  6tf, 
All  persons  holding  contracts  for  the  public  service,  or  deriv- 
ing benefit  therefrom,  are  incapable  of  being  elected  ;  and  the 
scat  of  any  member  accepting  or  holding  such  a  contract  becomes 
void ;  excepting  contracts  entered  into  by  incorporated  trading 
companies,  or  by  any  company  existing  at  the  date  of  the 
statute,  consisting  of  more  than  ten  persons;  22  Geo.  III.  c. 
45.  By  39  Geo.  IIL  c,  94,  the  master  of  the  mint  is  de- 
clared not  to  be  a  contractor  within  the  meaning  of  the  statute, 
22  Geo.  III. — 7th,  By  different  statutes,  none  of  the  persons 
concerned  in  the  management  of  any  duties  or  taxes  imposed 
since  169S  (except  the  Commissioners  of  the  Treasury)  are 
capable  of  being  elected  ;  nor  any  of  the  officers  following,  rk. 
commissioners  of  prizes,  transports,  sick  and  wounded,  wine 
licences,  navy  and  victualling ;  nor  secretaries  or  receivers  of 
prizes,  comptrollers;  of  army  accounts,  agents  for  regiments, 
governors  of  plantations  and  their  deputies,  officers  of  Mmttrca 
6r  Gibraltar,  officers  of  the  excise  and  customs ;  nor  clerks  or 
deputies  in  the  several  offices  of  the  treasury,  exchequer,  navy, 
victualling,  admiralty,  pay  of  the  army  or  navy,  secretaries 
of  state,  salt,  stamps,  appeals,  vine  licences,  hackney  coaches, 
fiawkett  and  pedlars,  commissioners  of  the  revenue  in  Ireland, 
nor  any  persons  that  hold  any  new  office  or  place  of  profit  un- 
der the  Crovn  since  170 5.  See  the  statutes  5  WUUam  and 
Mary,  c.  7,  §  57  ;  11  (tvdIZ  WlWam  IIL  c  2,  §  150,  rt  seq. ; 
12  and  13  WUUam  III.  c  10,  §  89,  et  scq. ;  6  Anne,  c.7; 
15  Geo*  IT.  c.  22.  But  the  treasurer  or  comptroller  of  the  na- 
vy, the  secretaries  of  the  treasury,  the  secretary  to  the  Chan- 
cellor of  the  Exchequer,  the  secretaries  of  the  admiralty,  the 
under  secretary  to  any  of  the  principal  secretaries  of  state,  the 
deputy  paymaster  of  the  army,  and  persons  having  an  office  or 
employment  for  life,  or  during  good  behaviour,  are  exprc^lv 
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excepted  from  those  disqualification?,  and  are  therefore  eligible ; 

15  Goo.  IL  e<  22,  §  3.  In  like  manner,  the  viee-trea surer  of 
Ireland,  and  the  commissioners  of  the  treasury  of  the  united 
kingdom,  arc  expressly  declared  capable  of  sitting  in  Parlia- 
ment ;  56  Geo.  III.  c>  98-  The  commissioners  for  auditing 
the  public  and  military  accounts  in  Ireland,  the  clerk  of  the 
council,  muster-master  general,  pratique  master  of  the  Tort  of 
Dublin,  and  storekeeper  of  the  customs  of  that  Port,  the 
clerk  of  the  signet,  and  clerk  of  the  privy  seal,  and  all  in  those 
offices  ;  as  also  the  auditors,  tollers,  and  clerks  of  the  polls  in  the 
Exchequer  of  England  and  Ireland,  and  all  in  those  offices,  are 
declared  incapable  of  sitting  in  Parliament ;  52  Geo.  III.  caps. 

'  51  and 52 ;  57  Geo.  Ill,  caps,  62,  68,  and  84.  By  41  Geo.  Ill* 
c.  52,  all  persons  disqualified  to  sit  in  the  British  Parliaments 
arc  declared  ineligible  to  the  united  Parliament  of  Great  Bri- 
tain and  Ireland. — Lastly,  The  same  person  cannot  sit  in 
Parliament  as  the  representative  of  more  than  one  county  or 
burgh  ;  IVlght,  p. 

In  England,  it  is  necessary  that  every  knight  of  a  shire  have 
a  clear  estate  of  freehold,  or  copyhold,  to  the  value  of  £f}00 
sterling  per  annum;  and  every  representative  of  a  city  or 
burgh  to  the  value  of  iJ300  per  annum,  except  the  eldest  sons 
of  Peers,  and  of  persons  qualified  to  be  knights  of  shires,  and 
except  the  members  of  the  two  Universities  of  Oxford  and 
Cambridge;  9  Anne,  c.  5;  33  Geo.  II.  c.  20.  But  these  sta- 
tutes arc  declared  not  to  extend  to  Scotland:  Wight,  p.  301. 

£.  Of  the  roll  of  electors* — A  toll  of  the  electors  in  each  county 
was  first  ordered  to  be  made  up  by  the  act  16'81 ,  c.  21  •  and 
the  manner  of  continuing  and  revising  those  rolls  in  the  diffe- 
rent counties  annually,  at  the  Michaelmas  head  court,  or  at 
meetings  for  election,  is  more  fully  prescribed  by  the  statute 

16  Geo.  II.  C.  11.  The  qualification  necessary  to  entitle  a 
person  to  he  put  upon  this  roll  has  been  treated  of  under  the 
preceding  head ;  and  no  freeholder,  whose  name  has  not  been 
regularly  enrolled,  can  legally  vote  in  the  election  of  a  commis- 
sioner for  the  shire.  In  some  counties,  it  appears  that  the  di- 
rections of  the  act  lGSlj  hi  regard  to  the  rolls  of  freeholders, 
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had  been  disregarded  ;  and  it  is  therefore  enacted,  by  16  Geo. 
II.  c.  11,  §  %  tliat  those  freeholders  who  stood  upon  the  roll 
then  last  made  up,  whether  at  the  Michaelmas  head  court  or  at 
the  last  election  meeting,  shall  be  the  constituent  members  of 
the  next  Michaelmas  or  election  meeting  to  revise  the  rolls. 
The  statute  also  contains  provisions  for  purifying  the  rolls  as 
they  stood  at  that  time  by  summary  complaint  to  the  Court  of 
Session ;  and,  to  prevent  future  irregularities  in  the  time  of 
holding  the  Michaelmas  head  court,  it  was  directed  (§  18.)  that 
every  si  1  mil'  .should 9  at  least  fourteen  days  before  Michaelmas 
then  next,  appoint  a  precise  day  for  holding  that  court  in  his 
county  in  the  year  1743 ;  and  that,  on  the  anniversary  of  the 
day  so  iixed,  the  Michaelmas  head  court,  in  that  county,  should 
be  hold  in  all  time  coming.  The  points,  however,  to  which  it 
is  of  chief  importance  now  to  attend,  relate  to  the  form  in 
which  freeholders  claim  to  be  admitted  to  the  roll,  and  to  the 
maimer  in  which  die  decisions  of  the  freeholders,  either  admit, 
dng  or  rejecting  those  claims,  are  brought  under  review. 

The  claim  of  enrolment  must  set  forth  the  name  of  the 
claimant's  lauds — his  titles  thercto^and  the  dates  thereof,  with 
the  old  extent  or  valuation  upon  which  his  qualification  rests; 
16  G  eo.  II.  c  11,  §  7.  (See  Claim  of  Enrolment)  A  copy 
of  the  claim  must  be  left  with  the  sheriff-clerk  two  calendar 
months  at  least  before  the  Michaelmas  head  court ;  and  he 
must  indorse  on  it  the  date  of  bis  receiving  it,  and  give  out 
copies  of  it,  when  required,  on  payment  of  the  fee  of  an  ordinary 
extract  of  the  same  Length  ;  16  Geo.  II.  c.  11,  §  7.  It  is  not 
necessary  that  the  copy  of  the  claim  lodged  with  the  sheriff- 
clerk,  nor  even  the  principal  claim,  should  be  signed  by  the 
claimant ;  nor  need  the  claimant  appear  personally  at  the  meet- 
ing of  freeholders — any  other  freeholder  may  appear  for  him — 
and,  *h<m  the  claimant  is  in  Scotland,  the  possession  of  his 
title-deeds  will  be  held  as  a  sufficient  mandate,  Where  he  b 
abroad,  a  special  mandate  seems  to  be  requisite ;  Wight,  p. 
15 1 ;  Jfeflfc  Ela  tion  Laic,  p.  40. 

In  like  manner,  any  objection  which  is  to  be  stated  to  a  free- 
holder's remaining  on  the  roll,  on  account  of  an  alteration  of 
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circumstances,  must  be  left  hi  writing  with  the  sheriff-clerk  two 
calendar  months  at  least  before  the  Michaelmas  meeting ;  and, 
in  the  same  maimer  as  in  the  case  of  the  claim,  the  sherill- 
clerk  must  indorse  on  the  objection  the  date  of  receiving  it,  and 
give  copies  of  it  on  the  same  terms.  Neither  the  name  nor 
the  subscription  of  the  objector  is  required  ;  and  such  objections, 
as  well  as  the  claim  of  enrolment,  must  be  supported  at  the  meet- 
ing by  one  of  the  freeholders,  otherwise  they  may  be  disregard- 
ed ;  for  it  is  no  part  of  the  duty  of  the  sherifKclerk  to  bring  them 
under  the  notice  of  the  freeholders;  Wight t  p.  lo-i,  ct  scq.  ; 
BcWx  Election  Laic,  p+  40.  But  it  is  of  importance  to  observe 
that,  although  claims  of  enrolment,  or  objections  to  freeholders 
standing  on  the  roll,  most  be  lodged  in  this  way  two  months 
before  the  Michaelmas  head  court,  yet  such  claims  or  objec- 
tions may  be  brought  forward,  without  any  such  previous  no- 
tice, at  any  meeting  for  the  election  of  a  member  of  Parlia- 
ment ;  and,  accordingly,  the  claim  is  commonly  addressed  to 
the  freeholders,  "  at  their  next  Michaelmas  head  court,  or  at 
"  any  meeting  for  electing  a  representative  in  Parliament 
"  which  may  be  held  antecedent  thereto*"  Claims  or  objec- 
tions may  be  made  at  the  election  meeting  dc  piano,  and  dis- 
posed of  without  lodging  them  with  the  sheriff- clerk  ;  and  the 
claimant,  if  duly  qualified,  will  be  enrolled ;  or,  if  the  objec- 
tion be  well  founded,  the  freeholder  objected  to  will  be  struck 
off  the  roll,  at  such  meeting,  before  the  election  of  the  repre- 
sentative is  proceeded  with  ;  Wight,  p.  152. 

A  Michaelmas  or  election  meeting  of  freeholders  has  no 
right  to  review  the  proceedings  of  a  former  meeting ;  but  a 
claimant,  whose  claim  has  been  rejected  by  a  former  meeting, 
may  present  a  new  claim,  and  a  subsequent  meeting  may  add 
his  name  to  the  roll,  liut,  where  a  meeting  has  improperly 
rejected  a  claim,  or  delayed  the  consideration  of  it,  or  has 
struck  the  name  of  a  freeholder  off  the  roll,  without  sufficient 
reason,  an  appeal  lies  to  the  Court  of  Session,  This  appeal  is 
brought  before  that  Court  in  the  form  of  a  petition  and  com- 
plaint at  the  instance  of  the  party  who  has  been  refused  ad- 
mission, or  whose  name  has  been  struek  oil'.    It  is  served  upon 
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the?  person  whose  objection  has  prevailed ;  and  it  must  he  pre, 
f- Lined  to  the  Court  actually  sitting  in  judgment,  (Speirs,  21st 
February  1888,  Shaw  and  Dwtlop's  Cases)  or  to  the  Lord 
Ordinary  on  the  Bills,  in  time  of  vacation,  within  four  calen- 
dar months  after  the  meeting  whose  proceedings  are  complain- 
ed of.  In  like  manner,  if  a  person  has  been  enrolled,  whose 
title  is  thought  liable  to  objection,  a  similar  petition  and  com- 
plaint may  be  presented,  within  the  same  time  after  the  enrol- 
ment, by  any  freeholder  standing  upon  the  roll.  The  respon- 
dent must  answer  the  complaint  within  fifteen  days;  and  the 
case  enjoys  the  privilege  of  a  summary  discussion;  1G  Geo. 
II.  c.  11  ;  30  Geo.  Ill;  c.  17,  §  4. 

Where  no  such  complaint  is  brought  within  four  months 
afteV  the  name  of  a  person  has  been  added  to  the  roll,  or  where 
it  has  been  brought  and  dismissed  by  the  Court,  such  person 
cannot  be  struck  off  the  roll  without  a  change  of  circumstances. 
A  change  of  circumstances  sufficient  for  this  purpose  must  be 
such  a  change  as  would  afford  of  itself  a  sufficient  ground  for 
rejecting  the  claim,  if  made  for  the  first  time,  upon  such  a 
qualification.  l<tf,  On  the  principle  already  explained  in  treat- 
ing of  the  voters^  qualification,  a  conveyance  of  the  property  or 
dominium  utile,  while  the  superiority  continues  in  the  free- 
holder,  will  not,  in  this  sense,  amount  to  a  change  of  circum- 
stances. Even  a  conveyance  of  part  of  the  superiority  of 
the  estate,  on  which  the  freeholder  stands  enrolled,  will  not 
warrant  the  meeting  to  strike  him  oft>  provided  he  can  shew 
that  he  has  retained  a  sufficient  qualification.  3d,  A  straight- 
ening of  marches  affords  no  ground  for  striking  the  freeholder 
concerned  in  it  off  the  roll ;  hut,  in  the  case  of  an  excambion  of 
a  part  of  the  freehold  which  requires  new  title-deeds,  evidence 
must  he  brought  that  the  retained  property  affords  a  qualifica- 
tion. 4rf»f  The  execution  of  a  new  family  settlement,  under 
which  a  new  Crown  charter  is  taken  out,  is  not  necessarily  an 
alteration  of  circumstances  sufficient  to  invalidate  the  qualifica- 
tion of  the  maker,  Even  a  disposition  of  the  freehold  es- 
tate, containing  a  double  manner  of  holding,  will  not  be  consi- 
dered as  a  fatal  alteration,  provided  there  be  an  express  obit- 
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gation  on  the  dispones  to  refrain  from  making  the  right  puMio 
by  confirmation,  or  from  executing  the  procurator)'  of  resigna- 
tion; Bells  Election  Law,  p,  111;  Wilkie,  i^Oth  November 
1821,  Sltaufs  Cases.  But  a  conveyance  of  the  estate  to  trus- 
tees, who  arc  infeft  with  powers  of  sale  for  behoof  of  credi- 
tors, entitles  the  meeting  to  strike  the  name  of  the  truster  off 
the  roll.    Sec  Wighty  p.  ct  seq. ;  BcWx  Election  Lawt 

Procedure  at  the  elect  ton  of  a  Commissioner.— When  a  new 
Parliament  is  summoned,  the  Lord  Chancellor  sends  his  war- 
rant to  the  Clerk  of  the  Crown,  to  issue  writs  for  the  election 
of  members  ;  whieh  writs  are  directed  to  be  forthwith  transmit- 
ted to  the  Sheri [Ik-depute,  or  their  substitutes  ;  the  principal  or 
High  Sheriff  being  expressly  prohibited  to  officiate.  When  a 
vacancy  is  to  be  supplied  during  the  existence  of  a  Parliament, 
the  warrant  to  the  Clerk  of  the  Crown  is  given  by  the  Speaker 
of  the  House  of  Commons.  Within  six  free  days  after  receiv- 
ing the  writ,  the  Sheriff  is  required  to  fix  and  intimate  the 
time  and  place  of  election*  Publication  of  the  notice  is  made 
at  the  head  burgh  of  the  shire  on  a  market-day,  and  in  each 
parish  church  in  the  county  (or,  if  there  he  no  service  in  the 
church,  at  the  church  door)  on  the  Sunday  immediately  after 
the  publication  at  the  head  burgh  ;  the  day  of  election  appoint- 
ed by  the  Sheriff  not  being  sooner  than  six  free  days,  nor  later 
than  fifteen  days,  after  the  day  of  publication  at  the  parish 
churches.  In  Orkney  and  Shetland,  it  is  sufficient  if  the  piuY 
lication  be  made  at  the  town  of  Kirkwall,  and  the  twelve  parish 
churches  of  the  island  of  Pomona,  or  the  Mainland  of  Orkney 
only*  By  express  statute,  all  public  notices  of  the  time  and 
place  of  elections  must  be  made  within  the  hours  of  eight 
o'clock  in  the  morning  and  four  o'clock  afternoon ,  from  the 
£5th  October  to  the  25th  March  inclusive,  and  between  eight 
o'clock  morning  and  six  o'clock  afternoon,  from  25th  March  to 
25th  October  inclusive,  otherwise  the  notices  are  to  he  deemed 
invalid.  The  sheriff  on  receiving  the  writ,  must  indorse  on 
it  the  date  of  receiving  it ;  and  the  precept,  or  warrant  for  the 
intimations,  ought  to  be  signed  by  the  sheriff- depute  or  sub. 
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st I  tut  e  hi m self.  The  statutes  as  to  the  writs  and  intimations 
arc,  6  Anne,  c.  6 ;  12  Anne,  stat,  1*  c.  15;  Hi  Geo.  IT.  c. 
11;  10  Geo,  III.  C  41  ;  33  Geo,  HL  c  64;  35  Geo.  III. 
c.  60.    See  also  Wight ,  p.  302,  J?t7/  cm  Election 

I,u:l\  p.  453.  (7  *rq< 

The  freeholders  t>eing  assembled  in  the  court  room  on  the 
day  appointed,  between  twelve  noon  and  twoo\:lock  afternoon, 
the  shcrifl'  produces  the  writ,  and  reads  it,  or  causes  it  to  be 
read  by  the  sheriff-clerk  ;  and  at  the  same  time  he  produces  the 
executions  at  the  market-cross  and  parish  churches.  If  there 
he  any  informality  in  the  publication  of  the  writ,  the  best 
course,  when  it  i*  practicable,  seems  to  be,  for  the  sheriff' to  ap- 
point another  day  for  the  election,  and  to  issue  a  new  precept 
for  the  intimation?.  If  the  publication  have  been  regular,  the 
business  commences  by  the  reading  of  the  statute  2  Geo.  II. 
c+  £4,  for  the  more  effectually  preventing  bribery  and  corrup- 
tion* and  of  section  38  of  the  statute  16  Geo.  II.  c.  11,  The 
sheriff-clerk  then  produces  the  book  in  which  the  roll  of  free- 
holders and  the  minutes  of  their  proceedings  are  inserted,  to- 
gether with  copies  of  the  oaths  of  allegiance  and  abjuration,  and 
of  the  trust-oath  ;  and  here  the  official  duty  of  the  sheriff  ends. 
Wight,  p,  306,    BcJVs  Election  Law,  p.  455,  et  *eq. 

The  freeholders  whose  names  stand  on  the  roll  form  the 
constituent  members  of  the  election  meeting,  and  their  first 
business  is  to  make  choice  of  a  preses  and  clerk.  This  is  done 
by  the  person  who  last  represented  the  county  in  Parliament, 
or^  in  his  absence,  by  the  sheriff-clerk  catling  over  the  roll, 
and  taking  the  votes  for  those  who  are  to  fill  both  offices  ;  and, 
in  case  of  an  equality,  the  casting  vote  is  given  in  the  following 
ordcr  :— l*f,  To  the  last  representative  of  tlie  county  in  Par- 
liament ;  %d,  In  his  absence,  to  the  representative  of  the  coun- 
ty in  a  preceding  Parliament ;  3d,  To  the  freeholder  who  last 
presided  at  a  meeting  for  election ;  4*rt,  To  the  freeholder  pre- 
sent who  last  presided  at  a  Michaelmas  head  court ;  and,  in 
absence  of  all  those,  to  the  freeholder  present  whose  name 
stands  highest  on  the  roll ;  16  Geo.  II.  c+  11,  §  13. 

The  preses  and  clerk  being  appointed,  a  minute  is  prepared. 
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stating  the  fact ;  and  this  minute  ij  signed  1>y  the  last  repre- 
sentative of  the  county,  or,  in  his  absence,  by  the  sheriff- clerk, 
and  delivered  to  the  clerk  of  the  meeting ;  after  which,  the 
freeholders  proceed  to  take  and  subscribe  the  oaths  of  allegiance 
and  abjuration,  and  to  sign  the  oath  of  assurance ;  or  those 
oaths  may  be  put  previously  to  the  election  of  the  preses  and 
clerk.  If  any  of  the  freeholders  present  shall  require  it,  the 
trust-oath  may  also  be  put  to  any  freeholder,  before  he  gives 
his  vote  for  the  preses  and  clerk;  37  Geo.  II L  c*  138.  The 
clerk  elected  must  take  the  oaths  of  allegiance,  and  rfc  fidcU> 
and  suhscrilw  the  assurance,  and  the  oath  that  lie  has  received 
no  bribe  for  making  a  return,  and  that  he  will  return  the  per- 
son duly  chosen.  Quakers,  in  place  of  their  oaths,  arc  permit- 
ted to  declare  the  substance  of  them  on  their  solemn  affirma- 
tion;  Bells  Election  £nw,  p.  456,  et  $eq.  ;  Wight,  p.  314, 
et  $eq„ 

The  next  procedure  of  the  election  meeting  is  to  clear  the 
roll  of  the  names  of  those  who  have  died  since  the  former 
meeting.  After  that,  the  objections  to  those  who  stand  on 
the  roll  are  disposed  of;  and  then  the  new  claims  of  enrol- 
ment which  have  been  presented  are  taken  into  consideration. 
The  questions  arising  on  all  those  points  arc  determined  by 
the  votes  of  the  majority  ;  and,  where  there  is  an  equality  of 
votes,  the  preses,  in  addition  to  his  vote  as  a  frceh older,  has 
a  casting  vote.  A  signed  copy  or  extract  of  the  roll  thus  made 
up,  whether  at  an  election  or  Michaelmas  meeting,  must  he 
delivered  to  the  sheriff-clerk,  to  he  recorded  in  the  sheriffs 
books  ;  and  thus  far  the  procedure  is  the  same  at  a  Michael- 
mas head  court  and  at  a  meeting  for  election  ;  Wight,  p.  316  ; 
Belt*  Election  Law,  p>  457,  et  seq. 

After  the  roll  has  been  rectified,  the  preses  of  the  meeting 
calls  it  over,  and  takes  the  votes  of  the  freeholders  present  and 
enrolled,  for  the  representative  of  the  county ;  and,  in  case  of 
an  equality  of  votes,  the  preses,  on  this,  as  on  every  other  ques- 
tion before  the  meeting,  enjoys  a  casting  vote*  The  candidate 
having  the  majority  of  votes  is  declared  to  be  duly  elected, 
upon  which  instruments  are  taken  in  the  hands  of  the  clerk* 
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and  minutes  of  ihc  whole  procedure  are  prepared  by  the  clerk 
of  the  meeting,  and  signed  by  the  preses  and  clerk.  The 
clerk,  immediately  after  the  election,  must  make  a  return  to 
the  sheriff  of  the  person  chosen  representative,  alongst  with 
which  he  must  produce  to  the  sheriff  a  copy  of  the  roll  of  free- 
holders made  up  at  the  last  Michaelmas  or  election  meeting, 
extracted  and  signed  by  the  sheriff-clerk,  and  at  the  same- 
time  show  him  the  original  minutes  of  the  election  of  preses 
and  clerk  duly  signed  ;  and  the  sheriff,  after  annexing  the  re- 
turn to  the  writ,  transmits  them  both  to  the  crown-office  in 
Chancery;  6  Anne,  c  G,  §  5;  IG  Geo,  II.  c.  11,  §  10,  17. 
The  clerk  of  the  meeting  must  also  deliver  to  the  sherift-clcrk 
gratis  a  signed  copy  of  the  roll  and  minutes  of  election,  to  be 
inserted  by  him  in  the  books  kept  for  that  purpose  j  16  Geo, 
II.  e.  1],  §  11.  The  clerk  of  the  Crown,  on  receiving  the  writ 
and  return,  must,  within  six  days  after  they  shall  have  come 
into  his  hands,  enter  them  without  alteration  in  a  book  kept 
in  his  oflicc  ;  which  book  must  be  open  to  all  and  sundry,  for 
payment  of  a  reasonable  fee  j  7  and  8  William  III,  c.  7;  12 
Anne,  stat.  1,  c.  15* 

The  duties  which  arc  thus  performed  by  the  sheriff- clerk, 
by  the  preses  and  clerk  of  the  meeting,  by  the  sheriff,  and  by 
the  clerk  to  the  Crown,  being  all  exceedingly  important  in 
forwarding  the  return  of  the  representative  to  parliament,— the 
performance  of  them  is  required  under  heavy  penalties.  Thus, 
the  member  who  presides  in  the  election  of  preses  and  clerk 
must  call  the  roll  regularly,  under  a  penalty  of  L.300.  The 
minute  of  the  nomination  of  preses  and  clerk  must  he  fairly  made 
up,  and  delivered  to  the  clerk  of  the  meeting,  under  a  penalty  of 
L.  100.  The  clerk  of  the  meeting  for  election  must  make  a  faith- 
ful return  to  the  sheriff,  under  a  penalty  of  L, 500;  and*thc  clerk 
of  the  Crown  must  correctly  perform  his  duty  also  under  a  penal- 
ty of  L.500-  Sec  the  statutes  6  Anne,  c.  6  ;  12  Anne,  staL  1, 
c.  15  ;  2  Geo.  II.  c.  21  ;  7  Geo.  II,  c.  16' ;  16  Geo.  II.  c.  11 ; 
37  Geo.  III.  c.  138.  And  the  same  statutes  contain  sundry 
other  provision?,  fortified  by  penalties,  calculated  to  enforce  the 
faithful  performance  of  their  duty,  on  all  the  persons  concern. 
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ed  in  making  up  the  rolls  of  electors,  and  in  returning  the  re* 
prcsentatives  to  parliament,  such  as  prohibitions  against  a 
separation  of  the  minority  of  a  meeting  from  the  majority — 
against  double  elections  of  preses  and  clerk,  and  similar  pro* 
ceeding — the  object  of  those  enactments  being  to  guard,  as 
far  as  possible,  against  the  manoeuvres  usually  resorted  to  on 
such  occasions,  and  to  secure  to  all  parties  the  fair  exercise  of 
their  legal  rights.  The  limits  of  this  work  do  not  admit  of  a 
minute  detail  of  those  various  statutory  regulations ;  the  lead- 
ing statute  is  the  16  Geo.  II.  c.  11  ;  and  the  provisions  of  all 
the  statutes,  with  ample  references,  will  be  found  digested  in 
the  treatises  of  Mr  Wight  and  of  Mr  Hell.  See  Wight,  p. 
seq,  ;  and  BeWs  Election  Law,  p.  455,  et  seq. 
In  closing  the  subject  of  meetings  of  freeholders,  it  may  bd 
observed,  that  no  quorum  is  required  to  make  a  meeting.  One 
freeholder  may  constitute  a  court,  and  go  through  the  busi- 
ness, cither  of  a  Michaelmas  or  election  meeting.  Nor  is  there 
any  method  of  compelling  freeholders  to  meet  at  all,  either  at 
a  Michaelmas  head  court,  or  at  a  meeting  for  election ;  Wight) 
p.  156,  15X 

The  proceedings  at  the  meeting  for  election  are  subject  to 
the  review  of  the  House  of  Commons,  upon  a  petition  com* 
plaining  of  the  return,  the  merits  of  which  are  tried  by  an 
election  committee,  whose  report  is  binding  upon  the  House* 
Sec  Committee, 

III.   Otf  TilE  ELECTION  OF  R-Ef  11ESESTATI VES  FOR  ItOYAL 
BURGHS. 

By  the  act  1707,  c.  8,  ratified  by  the  treaty  of  I'nion,  art. 
22,  it  is  provided  that  fifteen  of  the  forty  -  five  representatives 
for  Scotland  shall  be  chosen  by  the  royal  burghs.  Of  these 
Edinburgh  elects  one,  and  the  remaining  sixty-five  royal 
hurgh.s,  being  divided  into  fourteen  districts,  each  district  elects 
a  representative  in  parliament.  This  is  done  by  each  royal 
burgh  in  the  district  choosing  a  delegate  to  meet  with  the  de- 
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legates  from  the  other  burghs  of  the  district,  and  thoae  delegates, 
when  so  met,  elect  the  representative  to  parliament.  The  act 
1707,  c,  8,  declares,  that,  at  this  meeting  of  delegates,  the  dele* 
gate  from  the  eldest  burgh  on  the  roll  of  the  district  shall  preside 
at  the  first  meeting  for  election,  and  that  the  delegates  from 
the  other  burghs  in  the  respective  districts  shall  preside  after- 
wards by  turns,  in  the  order  in  which  the  burghs  were  at  that 
time  called  in  the  rolls  of  the  parliament  of  Scotland  ;  and  in 
this  order,  accordingly,  the  delegates  in  their  respective  districts 
have  continued  to  preside  in  rotation  ever  since.*  It  may  be 
observed,  however,  that  the  right  to  preside  remains  in  the 


*  List  of  the  Royal  Boroughs,  divided  Into  dhttids,  and  in 
the  m  der  of  their  precedency. 


Tuin 

Dingwall 

Dulllu-.il 

Wick 
Kirkwall 


2r  Inverness 
Nairn 
Forres 
Fortroic 


3*  Elgin 
Banff 
CuMcn 
Kin  tore 
Invtniry 


4.  Aberdeen 
Montrose 
Brechin 
Aberbrothie 
Inrcrbcnric 


i.  Perth  e.AnstruEherEasteiT.Dysart  8.  Stirling 

Dundee  Pittcnweem            Kirkaldy  Inverkeithing 

St  Andrews  Crail                     BurntUUnd  Dunfermline 

Cupar  Anatruiher  Wetter  Kinghorn  Culross 

Forfar  Kilrenny  Quecnsfcrry 

9.  Glasgow  10.  Haddington     11,  Linlithgow  1?.  Dumfries 

Dunbartott  Jedburgh             Selkirk  Kirkcudbright 

Renfrew  Dunbar                Lanark  Annan 

Rulherglen  North-Berwick      Peebles  Lochmaben 

Lauder  Sanquhar 


13.  Wigton  14.  Ayr 

Whithorn  Irvine 
New  Gallowij  Rothsay 
Stranraer  Inveraray 

Campbell  town* 
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same  Imrgh  during  the  entire  parliament — that  burgh  being 
what  is  called  the  tr tumlitg  burgh  in  such  elections  as  may 
become  necessary  for  supplying  vacancies  occurring  prior  to  the 
dissolution  of  that  parliament ;  6  Anne,  c.  6,  g  5. 

The  right  of  electing  the  representatives  of  the  royal  burghs 
is  vested  in  the  magistrates  and  town-council  of  the  different 
burghs.  The?  magistrates  and  town-couucil  of  Edinburgh, 
therefore,  elect  the  representative  for  Edinburgh,  and  the 
magistrates  and  council  of  each  of  the  other  royal  burghs 
choose  the  delegate  who  is  to  attend  the  meeting  of  delegates 
to  elect  the  member  for  the  district.  As  it  is  thus  in  the 
magistrates  and  council  that  the  elective  franchise  for  the 
burgh  representatives  of  Scotland  is  ultimately  vested,  it  is  of 
importance  to  attend  to  the  manner  in  which  the  magistracy 
of  those  burghs  are  elected  ;  and,  accordingly,  both  Mr  Wight 
and  Mr  Bell,  in  their  Treatises  on  Election  Law,  enter  on  this 
subject  at  some  length,  For  the  purposes  of  the  present  arti- 
cle, however,  it  seems  sufficient  to  observe  generally,  that  the 
magistrates  and  council  of  royal  burghs  in  Scotland  are  annual- 
ly chosen  from  the  burgesses  under  a  system  of  considerable 
antiquity,  the  prominent  feature  of  which  is,  that  the  present 
magistrates  elect  their  successors  ;  and  although,  in  principle, 
this  may  appear  objectionable,  yet  practically  the  result  is  that, 
without  the  evils  inseparable  from  a  more  popular  scheme  of 
election,  those  municipal  dignities  are,  in  the  ordinary  case, 
conferred  on  the  persons  best  deserving  of  them.  The  con- 
stitutions or  sctfst  as  they  are  called,  of  the  different  burghs 
differ  from  each  other  in  some  minor  particulars ;  but,  upon 
the  whole,  the  system  is  nearly  the  same  in  all ;  and,  in  order 
to  preserve  uniformity  in  the  proceedings  of  each,  the  setts  of 
all  the  burghs  were,  by  order  of  the  convention  of  royal  burghs, 
recorded  in  the  books  of  the  convention  at  the  time  of  the 
Union.  Since  that  time  many  legislative  provisions,  intended 
to  secure  the  purity  of  the  election  of  the  magistrates  and  coun- 
cil of  the  burghs,  have  been  made  ;  and  w  hen  any  of  those  re- 
gulations arc  infringed,  redress  may  be  obtained,  and  the  legal 
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penalty  imposed  in  the  Court  of  Session,  on  a  summary  com* 
plaint  presented  and  moved  in  Court  within  two  calendar 
months  after  the  annual  election  of  the  magistrates  ;  Hender- 
son, fid  July  1821 ,  SiuitiPs  Reports*  See  also  WigJit,  p* 
33Q-3G0  ;  BilFs  Ekct'utn  Law,  p.  474-404.  See  also  Burgh 
RoyuL    Town  Council. 

But  it  is  more  pertinent  to  the  subject  of  tins  article  to  at- 
tend to  the  maimer  of  electing  the  parliamentary  representa- 
tive for  the  burghs.  The  sheriff,  to  whom,  as  in  the  case  of 
the  commissioners  for  the  shires,  a  writ  is  issued,  must  in- 
dorse on  it  the  date  of  receiving  it ;  and,  within  four  days,  he  is 
required  to  make  out  a  precept  to  each  royal  burgh  within  Ins 
jurisdiction,  commanding  them  to  elect  a  commissioner  or  de- 
legate to  meet  the  other  delegates  at  the  presiding  burgh  of 
the  district  on  the  30th  day  after  the  teste  of  the  writ,  or, 
if  that  he  a  Sunday,  on  the  day  following,  for  the  purpose  of 
choosing  a  burgess  to  serve  in  parliament ;  and  those  precepts 
must,  under  a  penalty  of  L.100,  be  delivered  to  the  chief 
magistrate  of  each  of  the  burghs  within  four  days  afterwards* 
The  magistrate,  on  receiving  the  sheriffs  precept,  indorses  on 
it  the  date  of  receiving  it,  and  must,  under  the  like  penalty  of 
L.100,  within  two  days  call  a  meeting  of  the  town-council,  by 
giving  notice  to  each  magistrate  and  councillor  then  resident 
in  the  burgh  personally,  or  at  his  dwelling-place:  and  the 
council,  being  assembled  in  consequence  of  this  notice,  appoint 
a  day  for  the  election  of  a  delegate,  it  being  necessary  that 
two  free  days  always  intervene  between  the  meeting  of  the 
council  and  the  day  so  appointed  by  them  for  electing  the 
delegate ;  C  Anne,  c+  6,  §  5;  7  Geo.  II-  c.  1G,  §  5;  1C  Geo, 
II.  c  11,  §  40,  et  seq. 

At  the  election  of  the  delegate,  the  statute  2  Geo.  IX  c- 
£4y  is  read.  The  magistrates  and  councillors  then  take  the 
oaths  to  Government,  and  certain  oaths  for  guarding  against 
bribery  and  corruption  and  then  proceed  to  choose  the  dele- 
gate by  a  majority  of  votes.  Any  person  may  be  elected  dele- 
gate ;  and  the  clerk  of  the  burgh  is  directed  to  draw  up  a  com- 
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mission  in  favour  of  the  person  chosen,  and  to  authenticate  it 
with  the  common  seal  of  the  burgh.  A  penalty  of  L  500  is 
imposed,  and  six  months  imprisonment,  and  perpetual  dieabi- 
lity  to  hold  the  office  of  clerk,  are  inflicted  on  the  clerk  if  he 
fail  in  his  duty  ;  2  Geo,  II.  c.  24  ;  16  Geo,  II.  g  25,  et  svq. 

On  the  thirtieth  day  after  the  teste  of  the  writ,  or,  if  that  be 
a  Sunday,  on  the  day  following,  the  delegates  from  the  diffe- 
rent burghs  meet  in  the  town-house  of  the  presiding  burgh  be- 
tween the  hours  of  eleven  and  twelve  forenoon ;  and,  after  pro- 
duction of  the  precepts  and  reading  the  statute  2  Geo.  II.  c. 
24,  the  delegate  for  the  presiding  burgh  administers  the  oaths 
to  government  and  against  bribery  to  the  clerk  of  the  presid- 
ing burgh  as  clerk  of  the  meeting.  The  commissions  to  the 
delegates  from  the  different  burghs  in  the  district  arc  then 
read  ;  and,  if  any  objection  be  made,  those,  with  the  answers, 
&c,  must  enter  the  minutes  of  the  election.  The  delegates 
then  take  the  oaths  to  government  and  against  bribery  ;  and 
thereafter  elect  the  representative,  the  election  being  carried 
by  a  majority  of  votes — the  delegate  from  the  presiding  burgh 
having  a  vote  as  delegate  and  also  a  easting  vote  in  case  of  an 
equality.  In  ease  of  the  absence  or  refusal  to  vote  of  the  de- 
legate from  the  presiding  burgh ,  the  casting  vote  is  given  to 
the  delegate  from  the  burgh  which  last  presided,  and,  failing 
him,  by  absence  or  refusal,  to  the  delegate  from  the  preceding 
one,  and  so  on  ;  1707,  c.  8;  16  Geo.  II.  c.  11,  §  28.  When 
the  election  of  magistrates  for  the  burgh  which  ought  to  have 
been  the  presiding  burgh  has  been  reduced,  and  not  revived  at 
the  date  of  the  election,  the  next  burgh  entitled  to  preside  in 
turn  is  the  presiding  burgh,  and  the  election  takes  place  there 
precisely  as  if  it  had  been  the  presiding  burgh  by  regular  rota- 
tion ;  nor  will  that  burgh,  on  its  restoration,  be  entitled  to 
preside  until  the  other  burghs  in  the  district  have  in  their 
turn  successively  presided,  and  tho  right  has  devolved  upon  it 
again  in  the  ordinary  course  of  rotation;  12  Geo.  III.  c.  81  ♦ 

Minutes  of  the  procedure  at  the  election  arc  prepared,  and 
signed  by  the  preses  and  clerk.    The  clerk  must  return  the 
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person  elected  to  the  sheriff  under  a  penalty  of  L.500,  and 
the  punishment  of  six  months  imprisonment  and  perpetual  in* 
capacity  for  the  office  of  clerk  to  the  burgh ;  and  the  sheriff 
subjoins  the  return  to  the  writ,  and  transmits  both  to  the 
clerk  of  the  Crown  in  the  manner  already  explained  in  treat- 
ing of  the  election  of  com  mission  crs  for  shires  ;  WigfUj  p.  378. 
See  also,  on  the  form  of  burgh  elections,  Wight,  p.  361,  tt 
$eq+ ;  BeWs  Election  Laz?,  p,  509,  ei  &eq. 

The  form  of  electing  the  member  for  the  city  of  Edinburgh 
differs  from  that  in  which  the  election  is  made  by  delegates 
only  in  this,  that,  instead  of  electing  a  delegate,  the  magis- 
trates and  town-council  of  Edinburgh  elect  a  representative  to 
Parliament  by  a  majority  of  the  whole  council  of  thirty-three ; 
G  Anne,  c.  6,  §  5  ;  Wight)  p,  378,  et  Hq>  ;  BelFs  Election 
Law,  p.  495,  ei  &cq~  By  immemorial  custom,  the  Lord  Pro- 
vost of  Edinburgh  enjoys  a  casting  vote  in  cases  of  equality  in 
the  ordinary  decisions  of  the  council ;  but  his  right  to  such  a 
vote  does  not  appear  ever  to  have  been  tried  in  any  election 
case ;  and  were  such  a  question  to  occur,  it  may  be  doubted 
how  far  this  privilege  can  be  conferred  without  an  express 
enactment* 

As  to  the  qualifications  of  the  representatives  of  the  burghs, 
it  is  only  necessary  to  remark,  that,  although  it  was  at  one 
time  understood  that  the  member  must  be  a  burgees  of  at  least 
one  of  the  burghs  in  the  district,  it  seems  now  to  be  settled 
that  such  a  qualification  is  not  necessary,  and  that  any  per- 
son, whether  a  burgess  or  not  within  the  district,  may  be  elect- 
ed representative  of  Edinburgh,  or  of  any  district  of  burghs ; 
Helfs  Election  Law,  p.  510-  But,  although  not  a  burgess 
of  any  burgh  within  the  district  for  which  lie  is  returned,  it 
appears,  from  the  terms  of  the  statutes,  that  the  representa- 
tive must  be  "  a  burgess*  somewhere.  See  6  Anne^  c.  6 ; 
16  Geo.  II.  £.11,  §  26,  ei  acq.  It  is  almost  unnecessary  to 
add,  that  the  various  statutory  disqualifications  arising  from 
the  member  s  dependence  on  the  Crown,  which  have  been  al- 
ready enumerated  in  treating  of  the  qualifications  of  commis- 
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•ioners  for  shires,  arc  equally  applicable  to  the  representatives 
of  counties  and  of  burghs.    Vide  supra,  p.  518-521. 

In  addition  to  the  statutory  regulations  already  explained, 
it  may  be  mentioned,  that  bribery  on  the  part  of  a  candidate, 
whenever  it  can  be  proved,  vacates  his  election  ;  and  that  every 
point  where  the  temptation  may  be  supposed  to  be  strongest 
lias  been  guarded  by  oaths  and  penalties ;  7  William  HI.  c.  4  ; 
49  Geo.  HI.  c.  118.  To  avoid  the  risk  of  any  undue  influ- 
ence on  the  part  of  government  from  the  presence  of  a  mili- 
tary force,  it  is  also  enacted,  that  all  soldiers  quartered  in  any 
city,  burgh,  &c.  in  which  an  election,  whether  of  a  peer  or  of 
a  commoner,  is  to  take  place,  must  be  removed  to  the  distance 
of  two  miles  one  day  at  least  before  the  day  appointed  for  the 
election  ;  and  that  they  shall  not  approach  nearer  until  the 
day  after  the  election  is  over.  This  statute  does  not  extend  to 
the  city  of  Westminster  or  borough  of  Soutbwaxk>  in  respect 
to  his  Majesty's  guards ;  nor  to  any  place  where  the  King  or 
Royal  Family  reside  at  the  time  in  respect  to  such  troops  as 
attend  as  guards ;  nor  to  any  castle  or  fortified  place  where  a 
garrison  is  usually  kept  in  respect  to  such  garrison  ;  S  Geo. 
II.  c.  30. 

The  numerous  legislative  enactments  on  the  subject  of  elec- 
tions show  the  anxiety  of  the  legislature  to  preserve  free  and 
untainted  the  parliamentary  representation  of  the  country  ;  and 
it  may  be  fairly  said,  that  the  system  attains  its  end  as  well  as 
can  reasonably  be  expected,  considering  the  nature  of  the  dif- 
ficulties to  be  encountered.    See  Member  of  Parliament, 

ELECTION  COMMITTEE.    See  Committee. 

ELECTION  of  MAGISTRATES.  See  Magistrate, 
Town  Council.    Royal  Burgh. 

ELEGIT  ;  is  an  English  law  term,  signifying  a  writ  of  ex- 
ecution directed  to  the  sheriff,  commanding  him  to  make  dc- 
livery  to  the  creditor  of  a  moiety  of  the  debtor's  land  and  all 
Ins  goods,  beasts  of  the  plough  excepted.  This  writ  may  be 
sued  out  against  a  paTty  who  has  moveable  effects  sufficient  to 
satisfy  the  debt ;  and,  under  it,  the  creditor  who  is  called  a 
tenant  by  elegit,  holds  possession  of  the  moiety  of  the  land  so 
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delivered  to  him  until  his  debt  and  damages  ate  paid.  Thig 
form  is  analogous  to  the  ancient  apprising  of  the  Scotch  law  j 
Jtosis  Led.  vol  i.  p.  431.    Tomlvnf  Diet  L  t    See  also  Ad. 

Judication. 

EMANCIPATION  ;  is  a  term  borrowed  from  the  Roman 
law ;  and,  in  the  law*  of  Scotland,  applied  to  the  liberation  of  a 
child  from  the  patria  potestas,  or  paternal  authority.  See 
Forhfamilia  t  ion  - 

EMBARGO  on  IMBARGO  ;  is  a  detention  or  arrest  of 
ships  or  merchandize  by  public  authority.  An  embargo  is 
usually  imposed  on  the  breaking  out  of  a  war,  or  on  the  occasion 
of  some  difference  with  the  State  to  which  the  shipping  or  mer- 
chandize so  detained  belongs.  The  term  is  also  applied  to  the 
detention  of  ships  for  the  service  of  a  State  on  some  pressing 
emergency,  on  which  occasion  it  has  been  held  not  to  be  in- 
consistent with  the  law  of  nations  to  make  use  of  all  vessels 
found  in  the  ports  of  the  State  which  resorts  to  this  expedient. 
See  Park  on  Insurance r,  c.  4.  The  king  may  lay  an  embargo 
on  ships,  or  employ  the  ships  of  his  subjects  in  time  of  danger, 
for  the  service  and  defence  of  the  country  ;  but  a.  warrant  to 
stay  a  single  ship  on  a  private  account  is  no  legal  embargo. 
In  time  of  war,  embargoes  on  thu  shipping  in  the  ports  of 
Great  Britain  may  be  imposed  by  royal  proclamation ;  but  it 
is  doubtful  whether  the  same  power  can  be  legally  exercised  in 
time  of  peace.  An  embargo  has  not  the  effect  of  putting  an 
end  to  the  contract  of  affreightment — the  freight  is  due  in  the 
same  manner  as  it  is  where  the  ship  is  detained  by  contrary 
winds ;  and  the  master  and  crew  arc  consequently  entitled  to 
their  wages  daring  the  detention.  See  Tomltni  DicL  voce 
Imhargo.  BelTs  Com.  vol.  t.  p.  4£3,  et  scq.  and  482,  4th  edit, 

EMBASSADOR.    See  Ambassador. 

EMBEZZLEMENT;  is  the  fraudulent  appropriation  of 
the  property  of  another  by  the  person  to  whom  it  is  entrusted. 
At  common  law,  this  offence  is  not  held  to  amount  to  theft, 
but  is  punishable  arbitrarily  as  malversation  or  breach  of  trust* 
It  has  been  found  necessary,  however,  for  the  protection  of 
several  branches  of  trade  and  manufactures,  to  enact  special 
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statutes  for  the  prevention  and  punishment  of  embezzlement 
imd  similar  frauds.  Hmne,  vol.  L  p.  (JO  \  Hutehesons  Jus  the 
of  'PeacCi  B.  iiL  c.  7,  where  an  enumeration  of  the  statutes  will 
be  found.    See  also  Fraud.  Theft. 

EMBRACERY  ;  is  an  English  law  term,  signifying  an  at- 
tempt unduly  to  bios  a  jury  by  promises,  persuasions,  or  bribes. 
The  punishment  for  the  person  committing  this  oflcnce  is  a 
fine  and  imprisonment.  If  a  juror  accept  a  bribe,  he  is  pun- 
ishable by  a  year's  imprisonment,  forfeiture  of  tenfold  the  va- 
lue of  the  bribe,  and  perpetual  infamy*    Toml'ms*  Diet.  A.  t, 

EMPHYTEUSIS;  was  a  right  known  in  the  Roman  law 
of  the  nature  of  a  perpetual  location  of  land,  granted  for  pay- 
ment of  a  yearly  hire  or  rent,  called  canon  emphyteuticm* 
The  emphyteuta  or  tenant  was  not  at  liberty  to  sell  without 
making  the  first  offer  to  the  dominus  ;  but  he  was  entitled  to 
the  full  profits  of  the  subject,  which  he  might  also  impignorate 
for  his  debt  without  the  consent  of  the  rtominus.  The  right  of 
the  emphyteuta  descended  to  his  heirs.  The  close  resemblance 
in  principle  between  the  emphyteusis  and  the  grant  in  feu-farm 
has  led  Craig  and  otheT  authors  to  apply  the  term  emphyteusis 
to  the  feu-right.  Stair,  B.  ii.  tit,  3,  §  34.  Bank.  B,  ii.  tit. 
3,  §  53.  Er$k>  B.  ii.  tit.  4,  §  M'Kenzie,  B.  ii.  tit.  4,  § 
6'    Rosses  Led.  vol.  ii.  p.  394,  et  seg. 

EMPTIO,  VENDITIO.    Sec  Sale, 

EMU  LA  TIO  VICINL  A  proprietor  is  entitled  to  make 
every  lawful  use  of  his  property,  however  detrimental  to  his 
neighbour,  provided  the  offensive  or  injurious  act  be  not  done 
in  wmulutiouem  vielni.  But  no  man  is  entitled,  without  profit 
or  benefit  to  himself,  to  cxcrei.se  his  right  of  property  wantonly 
to  his  neighbours  prejudice.  Ersk.  B.  ii.  tit.  1,  §  2.  See 
Property. 

ENDOWMENT.  In  English  law,  endowment  means  the 
bestowing  or  settling  of  dower  upon  a  woman.  The  same  term 
is  also  sometimes  applied  to  the  settling  of  a  provision  upon  a 
clergyman,  or  building  a  church  or  chapel  and  setting  apart 
tithes  for  his  maintenance.    Tomlins"  Did.  h.  I 
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ENGRAVING,  The  property  of  engravings  and  prints  is 
secured  to  the  inventors  by  laws  similar  to  those  enacted  for 
the  protection  of  literary  property  ;  8  Geo.  II,  c.  13;  7  Geo. 
III.  c.  38 ;  17  Geo.  III.  c.  57.  The  makers  of  new  models 
and  casts  of  busts*  Sec.  arc  in  like  manner  vested  with  the  sole 
right  of  property  in  them  ;  38  Geo.  III.  c.  71.  See  Literary 
Property* 

Tor  the  protection  of  hauliers  and  banking  companies,  the 
o Hence  of  engraving,  making,  using,  or  possessing  plates  for 
bank-notes  intended  to  be  fraudulently  circulated,  is,  under  spe- 
cial statutes,  punishable  by  imprisonment  or  transportation  be- 
yond seas;  41  Geo.  III.  c.  57;  45  Geo.  III.  c.  89;  both  of 
which  statutes  extend  to  Scotland.    Sec  Forgery. 

ENGROSSER.  An  engrosser  or  regrater  is  a  person  who 
buys  com,  victual,  flesh,  fish,  or  other  vivres,  in  a  fair  or  mar- 
ket, and  sells  them  again  either  in  the  same  fair,  or  in  any 
other  fair  within  four  miles  thereof;  or  who,  by  buying,  con- 
tract, or  promise,  gets  into  his  hand  die  com  growing  in  the 
field.  Under  the  act  159^,  c.  150,  tliis  otfence  is  made  pun- 
ishable by  fine  and  escheat  of  moveables ;  hut  there  are  no  re- 
cent examples  of  prosecutions  under  this  statute ;  Hume,  vol. 
i.  p.  503.    See  Forestalling.  Itegratiwg. 

ENLISTING;  is  the  act  of  entering  voluntarily  into  the 
military  service  of  the  state.  All  persons  enlisted  for  the  land 
service  of  Great  Britain  must  go,  within  four  days,  and  not 
sooner  than  twenty-four  hours  after  enlistment,  along  with  an 
o llicer  or  soldier  of  the  recruiting  party,  before  a  justice  of  the 
peace  or  the  diicf  magistrate  of  the  place  of  enlistment,  not 
being  an  olliccr  of  the  army  ;  and  on  that  occasion  the  person 
enlisted  is  entitled  to  declare  his  dissent  to  the  enlistment,  and, 
on  las  returning  the  enlistment  money,  and  paying  twenty 
shillings  for  charges,  and  defraying  any  other  expence  he  may 
have  occasioned,  lie  will  be  forthwith  discharged.  If  he  fail, 
within  twenty-four  hours  after  declaring  his  dissent,  to  return 
and  pay  the  money,  he  is  to  he  held  as  enlisted ;  and,  in  that 
case,  or  if  he  voluntarily  enlists,  the  magistrate  must  then  read, 
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or  cause  to  be  read,  to  the  recruit,  the  3d  and  ftb  articles  of 
the  2d  section,  and  the  1st  article  of  the  6th  section  of  the  ar- 
ticles of  war  ;  and  thereafter  administer  the  oath  of  iidelity,  and 
certain  other  oaths  contained  in  the  mutiny  act.  The  magis- 
trate certifies  the  enlisting  and  swearing,  and  the  other  parti- 
culars required  by  the  mutiny  act ;  and  if  the  Tecruit  refuse 
to  take  the  oath  of  fidelity,  the  otHccr  may  detain  him  till  he 
take  it.  In  ease  the  recruiting  party  has  left  the  place,  or  if, 
from  any  other  cause,  an  officer  or  soldier  of  die  party  cannot 
be  found,  the  recruit  may  go  by  himself  before  the  magistrate, 
within  four  days  after  enlistment,  and  before  taking  the  oaths, 
and  declare  his  dissent,  and  deposit  the  money  in  the  hands  of 
the  magistrate.  Persons  receiving  enlisting  money,  and  ab- 
sconding, or  refusing  to  go  before  the  magistrate,  arc  to  be 
deemed  duly  enlisted.  If  apprentices  enlist  and  state  to  the 
magistrate  that  they  are  not  such,  they  may  be  punished  by  the 
Judge  Ordinary  for  frand,  and,  on  expiration  of  their  inden- 
tures, are  liable  to  serve  in  the  array.  If  they  are  bound  for 
four  years,  their  masters,  in  Scotland,  may  recover  them  under 
certain  conditions  detailed  in  the  mutiny  act.  If  the  master 
consent  to  the  enlistment,  lie  is  entitled  to  part  of  the  bounty* 
Servants  enlisting  before  the  expiration  of  the  term  of  their  en- 
gagement arc,  under  the  mutiny  act,  but  not  at  common  law, 
held  to  be  validly  enlisted,  and  are  entitled  to  wages  up  to  the 
date  of  their  enlistment,  Such  are  the  usual  provisions  of  the 
mutiny  act  on  this  subject ;  but,  as  that  act  is  renewed  annual- 
ly, variations  may  occur ;  so  that  it  is  proper,  on  all  occasions, 
to  consult  the  existing  act.  Sec  Ilutchenons  Justice  qfPcacet 
B.  v.  c,  3  ;  TaWs  Justice  of  Peace,  p.  362.  Sec  also  Sol- 
diers. 

By  the  statutes  9  Geo.  II.  c.  30,  and  29  Geo.  II.  c.  17,  it 
is  declared  a  capital  felony  for  any  British  subject  to  enlist  as 
a  soldier  with  any  foreign  State  without  his  Majesty's  leave ; 
or  for  any  person  to  procure  a  British  subject  to  enlist,  or  to 
retain  or  hire  him  with  intent  to  make  him  list,  or  procure  him 
to  embark  or  go  beyond  seas  to  be  so  enlisted  ;  and  this  whether 
enlistment  money  has  been  paid  or  not ;  Hume?  vol.  L  p.  551 , 
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ENROLMENT,  CLAIM  OF,  Sec  Cfaim. 
ENTAIL,  In  its  most  comprehensive  sense,  an  entail  or 
tailzie  is  any  deed  by  which  the  legal  course  of  succession  ia 
cut  off,  and  an  arbitrary  one  substituted.  But  the  term*  in 
its  more  ordinary  acceptation,  is  applied  to  a  deed  framed  in 
terms  of  the  statute  1685,  c-  22,  and  intended  to  secure  the 
descent  of  an  heritable  estate  to  the  series  of  heirs  or  substi- 
tutes called  to  the  succc^ioii  by  the  maker  of  the  tailzie.  This 
subject  is  fully  treated  of  under  the  article  Tailzie.  See  also 
Dcsllna  (ion.    SulMitu  it  on. 

ENTRY  of  an  HEIR.  In  feudal  law,  this  terra  is  ap- 
plied to  the  entry  of  the  heir  of  the  vassal  with  the  superior. 
On  the  death  of  the  vassal,  the  property,  or  dominium  utile, 
according  to  feudal  principles,  returns  to  the  superior,  by  whom 
it  must  be  again  given  out  to  the  heir  of  the  vassal  before  he 
can  complete  a  feudal  title  as  heir  to  his  predecessor.  It  is 
not,  however,  optional  to  the  superior  to  refuse  an  entry ;  on 
the  contrary,  he  is  bound  to  grant  a  warrant  for  infefting  the 
heir  in  the  dominium  uiik  to  which  he  has  succeeded.  The 
person  whom  the  superior  is  obliged  so  to  enter  is  the  heir 
pointed  out  by  the  original  investiture,  that  is,  by  the  charter 
in  virtue  of  which  the  dominium  utile  is  held  of  the  superior. 
The  charter  is  usually  conceived  in  favour  of  the  vassal  and 
his  heirs  whatsoever  ;  and,  in  that  case,  the  legal  destination 
is  followed,  and  the  heir  at  law  is  the  person  whom  the  supe- 
rior is  bound  to  enter.  Where,  again,  a  particular  destination 
is  contained  in  the  charter,  it  is  the  heir  of  that  destination 
whom  the  superior  is  bound  to  receive  as  his  vassal.  In  either 
case,  the  proper  legal  evidence  of  the  heir's  title  to  receive  an 
entry  is  a  service  as  heir  to  his  predecessor  in  the  particular 
character  pointed  out  by  the  investiture  ;  although  the  superior, 
if  he  chooses,  may  proceed  on  his  private  knowledge  of  tho 
heir's  propinquity,  and  give  a  precept  for  infefting  him  without 
requiring  a  service.    See  Clare  Constat 

The  heir's  entry  is  completed  by  infeftment  proceeding  on 
the  superior  a  precept ;  and  the  consideration  or  fee  to  which 
the  superior  is  entitled  for  this  transmission  of  the  prop«rty  is 
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called  the  casualty  of  relief  %ts  amount  is  regulated  by  the 
reddendo  clause  in  the  original  charter ;  and  it  is  almost  in- 
variably fixed  at  a  double  of  the  feu-duty  ;  that  is,  the  heir,  on 
receiving  from  the  superior  the  warrant  of  infeftment,  pays  him 
a  sum  equal  to  one  year's  feu-duty  as  relief  duty.  See  Relief* 
As  to  the  form  by  which  heirs  in  burgage  property  are  entered, 
tee  Cognition  and  Sasine.  Sec  the  subject  of  this  article, 
and  the  respective  rights  of  superior  and  vassal  more  fully 
treated  of  under  the  following  articles  Superior  mid  Vassal* 
Charter.  Clare  Constat.  Charge  against  Superiors.  Heir. 
Service.  Injvftment.  As  to  the  entry  of  an  heir  curn  beneft- 
cio  inventor  i't9  sec  Bene  fie  turn  Invcntarii. 

ENTRY  of  a  PURCHASER,  The  entry  of  the  pur- 
chaser of  an  heritable  subject,  like  the  entry  of  an  heir,  is 
completed  by  infeftment,  either  proceeding  on  the  warrant  of 
the  seller's  superior,  or  recognised  and  confirmed  by  him*  But 
as  this  subject  has  been  fully  considered  in  other  articles,  it  is 
unnecessary  here  to  do  more  than  merely  to  refer  to  them.  See 
Disposition.  Composition.  Base  Right.  Public  Right 4 
Confirmation.    Resignation.    Consolidation,  liifi foment. 

EPISCOPALIAN-  In  Scotland,  persons  professing  the 
religion  of  the  Church  of  England  arc  called  episcopals  or 
episcopalians,  in  contradistinction  to  presbyterians  and  the 
members  of  other  religious  persuasions,  whose  form  of  church 
government  does  not  recognize  the  authority  of  bishops-  The 
toleration  act,  10  Anne,  c.  7,  authorises  episcopalians  to  meet 
for  divine  worship  according  to  the  liturgy  of  the  Church  of 
England;  and,  by  the  same  statute,  clergymen  of  that  per- 
suasion are  permitted  to  perform  the  ceremony  of  marriage 
in  Scotland,  and  to  administer  the  sacraments.  But  politi- 
cal considerations  rendered  it  necessary  to  put  the  toleration 
thus  granted  under  such  regulations  as  might  prevent  danger 
to  the  state ;  and,  accordingly,  the  statute  10  Anne,  c,  7,  and 
the  more  recent  statutes  19  Geo.  II,  c.  38,  and  32  Geo.  Ill, 
c*  63,  contain  sundry  provisions  for  preserving  the  purity  of 
this  form  of  worship,  and  for  securing  the  ministry  of  pastors 


well  affected  to  the  government.  The  leading  statutory  ptfifa 
sions  on  this  subject  are,  That  tlic  pastor  must  have  re- 
ceived holy  orders  from  a  protestnnt  bishop  of  the  Church  of 
England  or  Ireland,  and  have  subscribed,  before  officiating, 
the  oaths  of  allegiance  and  abjuration  and  the  assurance,  along 
with  the  thirty-nine  articles  of  the  Church  of  England,  ftfflfe 
The  congregations  or  assemblies  for  worship  must  meet  with 
doors  unfastened — any  meeting  where  five  ot  more  persons  be- 
sides the  household  (if  the  meeting  be  in  a  private  house)  as, 
semble  to  hear  divine  service  performed  by  a  pastor  of  this 
communion  being  deemed  an  episcopal  meeting-house  within 
the  meaning  of  the  statutes,  thihj,  The  statutes  require  the 
clergyman  to  pray  fur  the  King  by  name,  and  for  the  Royal 
Family  in  the  form  prescribed  by  the  liturgy  of  the  Church  of 
England*  The  statutory  penalties  are  fine,  imprisonment,  or 
transportation  ;  but  the  political  necessity  which  dictated  many 
of  those  enactments  having  ceased,  the  details  of  the  several 
statutes  are  now  of  less  importance.  Sec  Humc^  vol.  i.  p.  571. 
HirfchhoiCs  Justice  of  Peace,  U.  iii,  c.  15.  See  also  Am. 
Conformity. 

Episcopacy,  as  the  national  Teligion  in  Scotland,  was  finally 
abolished  by  the  act  1(>S<),  c  3, 

EQUIPOLLENT;  is  a  term  sometimes  used  in  legal  phra- 
seology to  signify  equivalent,  or  similar  in  effect.  Thus,  fores- 
ample,  where  statute  or  express  paction  has  prescribed  a  parti- 
cular form  or  ceremony  to  he  observed,  equipollents,  as  they  are 
termed,  are,  in  the  ordinary  case,  inadmissible;  that  is,  acts 
tantamount  in  effect  will  not  be  accounted  legal  compliance 
with  the  prescribed  form, 

EQUITY,  Equity,  in  its  more  enlarged  acceptation,  has 
been  correctly  termed  the  soul  and  spirit  of  all  law — positive 
law  being  construed  by  it,  and  rational  law  made  by  it.  But, 
in  a  more  limited  sense,  and  (although  somewhat  incorrectly) 
as  contrasted  with  tatvy  equity  is  defined  to  be  the  correction 
of  that  wherein  the  law,  by  reason  of  its  universality,  is  defi- 
cient.   In  the  latter  sense,  it  is  said  to  be  the  province  of  equi- 


ty  to  extend  the  words  of  the  law  to  cases  similar  in  principle, 
although  not  within  the  letter  of  the  lawj  or  to  qualify  the  ri- 
gour of  the  law  where  a  literal  construction  of  it  might  lead  to 
unforeseen  and  inequitable  consequences.  But  although,  ge- 
nerally speaking,  a  distinction  such  as  this  has  heen,  to  a  cer- 
tain extent,  recognised  between  pure  law  and  equity,  nothing 
can  be  more  erroneous  than  the  idea  sometimes  entertained,  that 
equity  is  administered  at  the  discretion  of  the  judge,  according 
to  the  particular  circumstances  of  each  case,  without  regard  to 
rules  or  precedents.  On  the  contrary,  wherever  the  dispensa- 
tion of  justice  has  made  any  progress,  equity,  whether  it  be  ad- 
ministered in  a  court  specially  constituted  for  the  purpose,  or 
dispensed  alongst  with  law  in  the  supreme  civil  court,  must, 
in  order  to  attain  the  ends  of  justice,  be  governed  in  its  appli- 
cation by  an  indexible  regard  to  legal  principle,  as  well  as  to 
judicial  precedents  ;  otherwise,  as  has  been  justly  observed,  "it 
"  would  be  above  all  law,  either  common  or  statute,  and  be  a 
"  most  arbitrary  legislator  in  every  particular  case." 

The  distinction  between  law  and  equity,  as  administered  in 
separate  courts,  seems  to  be  peculiar  to  England ;  and,  although 
there  can  be  little  doubt  that  the  equitable  juris  diet  ion  of  the 
Court  of  Chancery,  in  that  country,  was  originally  of  the  nature 
of  a  legislative  correction  of  the  rules  of  law,  emanating  from 
the  sovereign  as  the  fountain  of  justice,  yet,  it  is  obvious  that 
such  a  tribunal  is  not  suited  to  a  period  when  the  principles  of 
legislation  and  the  art  of  administering  justice  come  to  Ix;  bet- 
ter understood  Hence,  it  may  almost  be  said,  that  the  an- 
cient distinction  between  law  and  equity,  as  administered  in 
England,  no  longer  exists,  but  that  justice,  whether  under  the 
name  of  law  or  equity,  is  dispensed,  not  according  to  arbitrary 
or  fluctuating  rules  tlepending  upon  the  conscience  or  discre- 
tion of  any  individual,  but  under  an  artificial  system  of  great 
perfection  and  Ijcauty,  in  which  the  principles  of  rational  and 
enlightened  jurisprudence  are  brought  into  full  and  efficient 
operation,  in  a  manner  eminently  calculated  to  give  stability 
and  permanence  to  the  law  of  England. 
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In  Scotland,  the  Court  of  Session,  as  the  supreme  civil 
court  of  the  country,  combines  in  itself  all  the  functions  of  the 
English  courts,  both  of  law  and  equity.    The  doctrine  of  the 
Scotch  institutional  writers  is,  that  the  Court  of  Session  is  a 
court  of  equity  as  welt  as  of  law,  abating  the  rigour  of  the 
law,  and  giving  aid  where  no  remedy  could  be  had  in  a  court 
of  pure  law.    This  equitable  power  is  in  Scotland  called  the 
nobtle  officium  of  the  Court — a  term  derived  from  the  Roman 
law.    The  txoblle  qfficium  or  judicium  nubile  of  the  Roman 
law  was  the  power  vested  in  the  praetor,  in  virtue  of  which  he 
exercised  a  species  of  legislative  controul  over  the  law ;  and,  in 
like  manner,  the  noblle  officium  of  the  Court  of  Session  seems 
originally  to  have  encroached  considerably  on  what  may  be 
considered  as  more  properly  the  province  of  the  legislature. 
But  now  the  equitable  jurisdiction  of  the  Court  of  Session  is 
governed  by  well  defined  principles,  and  with  all  the  regard 
usually  had  in  Scotland  to  precedents.    The  examples  of  the 
exercise  of  this  jurisdiction  most  frequently  given  are  those 
cases  in  which  the  court  interposes  to  modify  exorbitant  con- 
ventional penalties,  or  to  permit  legal  or  conventional  irritan- 
cies to  be  purged  at  the  bar,  or  the  like  ;  or  where,  in  the  ex- 
ercise of  its  paternal  authority,  the  court  interferes  in  extraor- 
dinary circumstances,  by  interdict  or  otherwise,  for  the  protec- 
tion of  the  property  or  rights  of  individuals.    Hence  Scotch 
authorities  have  defined  equity  to  be  the  favourable  modification 
of  the  law,  whether  it  be  that  to  which  the  parties  limit  them- 
selves in  their  covenants,  or  the  general  law  of  the  nation.  At 
the  sjunc  time,  it  may  he  observed,  that  every  one  interested 
in  preserving  the  purity  of  the  law  must  deprecate  any  ap- 
proach to  mi  union  of  the  legislative  and  judicial  functions; 
and,  as  a  protection  against  such  a  danger,  it  is  of  much  im- 
portancc  to  avoid  the  too  hasty  adoption  of  what  have  been 
termed  "  principles  of  equity*  which,  however  well  fitted  they 
may  be  for  the  consideration  of  the  legislature,  generally  do 
norc  harm  than  good  when  permitted  to  influence  the  deter- 
ninations  of  a  court  of  justice.    S^c,  on  the  subject  of  this  ar- 


tkle,  Stab;  B.  iv.  tit.  3,  §  1,  ct  xeq, ;  Banlton,  B.  iv.  tit.  7, 
§  22,  and  &  iv.  tit.  45,  §  149,  ct  seq. ,-  JSr*fr.  11.  i.  tit. 

3,  §  28 ;  Ross's  Led.  vol.  i.  p.  3GO,  sen. ;  Rlackstonc,  vol. 
i.  p.  61  and  01,  and  vol  hi.  jh  et  3€q.  where  an  exposure 
will  he  found  of  tlic  errorsjnto  which  Lord  Karnes  has  fallen 
in  his  Principles  of  Equity,    Sec  also  Late* 

EQUIVALENT,  At  the  anion  of  the  kingdoms  of  Eng. 
land  and  Scotland,  it  was  provided,  hy  article  15th  of  the 
treaty  of  union,  that  Scotland  .should  have  an  equivalent  or 
compensation j  in  money,  for  such  parts  of  the  public  debt  of 
England,  contracted  before  the  union,  as  the  taxes  levied  in 
Scotland  should  he  applied  to  extinguish  ;  and,  for  that  pun- 
pose,  commissioners  were  appointed  under  statute  to  examine 
and  state  the  debts,  and  to  dispose  of  the  equivalent.  Sec 
Articles  of  Union*  art*  15;  also  the  Scots  Acts  1707,  caps. 
15  and  1G  j  Statutes  1  Geo.  t  c.  2C,  3  Geo.  t  c.  13,  5  Geo, 
L  c,  19.  The  Act  of  Sederunt  21st  June  1707  regulates  the 
manner  of  intimating  assignations  by  those  pretending  right 
to  the  equivalent,  and  of  laying  arrestments  in  the  hands  of 
the  Commissioners. 

ERAZURES.  Deeds  or  other  formal  writings  crazed  in 
sub'itant'mlibtiS  are  not  deemed  probative ;  and  such  defects 
arc  not  suppliable  by  parole  evidence.    See  Writ, 

ERECTION,  LORDS  OF.  Those  of  the  nobility,  or 
others  of  the  laity,  to  whom,  after  the  Reformation,  the  King 
jure  corona;  made  gi  ants  of  the  lands  or  tithes  which  bad  for- 
merly belonged  to  the  Popish  ecclesiastical  establishment,  were 
called  Lords  of  Erection,  and  sometimes  Titulars  of  the  Tithes  ; 
because,  under  their  grants,  they  had  the  same  rights  to  the 
erected  benefices,  both  lands  and  tithes,  which  were  formerly  vest- 
ed in  the  monasteries  or  other  religious  houses.  Those  grants 
were  made  under  the  burden  of  providing  competent  stipends 
to  the  reformed  clergy — an  obligation  which,  prior  to  the  dates 
of  the  decrees-arbitral  by  Charles  I.  in  1629,  was  much  ne- 
glected by  the  grantees.  See  Stair,  B.  ii.  tit.  8,  §  35  ;  Er*k\ 
B.  ii.  tit.  10,  §  18;  Council  on  Tithe*)  vol,  i.  p.  1G2,  183, 
214. 
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ERECTION  of  a  BARON V.  Lauds  cannot  be  creetetf 
into  a  barony  except  by  the  King ;  nor,  after  the  erection,  can 
the  privilege  of  barony  be  communicated  by  any  base  or  sub- 
al tern  infeftment  to  be  held  of  the  baron ;  because  no  feudal 
erection  importing  a  dignity  (as  baronies  formerly  did)  can  be 
conferred  but  by  the  Crown,  or  enjoyed  but  by  those  holding 
immediately  of  the  Crown,  Hence  a  barony  cannot  be  con- 
veyed, so  as  to  confer  the  privileges,  unless  by  disponing  it  to 
be  held  of  the  King.  When  lands  are  to  be  erected  into  a 
barony,  a  petition  must  be  presented  to  the  Lords  of  the 
Treasury,  which  is  remitted  for  consideration  to  the  Barons  of 
Exchequer  in  Scotland  j  and,  if  they  approve  of  it,  the  signa- 
ture is  superscribed  by  the  King-  In  the  Crown  charter  of 
the  barony,  after  the  description  of  the  lands,  it  is  declared 
that  his  Majesty  creates,  unites,  erects,  and  incorporates  the 
lands,  fcc.  into  one  whole  and  free  barony,  to  be  called  by  such 
a  name.  This  charter  confers  on  the  lands  thus  united  and 
erected  all  the  privileges  of  barony ;  and  has  the  eflect,  not 
only  of  uniting  them  when  discontiguous,  but  one  sasine  taken 
upon  the  barony  is  sufficient  for  all  the  subjects  comprehended 
in  it,  however  distinct  they  may  be,  such  us  lands,  patronages, 
and  the  like,  which  could  not  be  accomplished  by  a  simple 
charter  of  union  without  a  special  dispensation*  The  aliena- 
tion of  a  part  of  the  barony  does  not  prejudice  the  right  of 
barony  as  to  the  remainder ;  but  the  part  disponed  has  not  the 
privilege  without  a  new  erection ;  Stair,  R.  ii.  tit.  3,  §  45 ; 
Bankton,  B.  ii.  tit.  3,  §  86;  Erslc.  B.  ii.  tit.  3,  §  46,  and  tit. 
4,  §  18 ;  Jurid,  Styles,  vol.  i.  p.  469.  See  also  Barm.  Ba- 
rony. Union. 

ERROR  IN  ESSENTIALS.  An  error  in  any  essential 
point  vitiates  a  contract ;  because  those  who  err,  as  to  the  sub- 
stance of  their  agreement,  have  not  interposed  that  consent  on 
which  the  validity  of  all  contracts  depends.  This  rule  applies 
whether  the  error  regard  the  person  of  one  or  other  of  the  con- 
tracting parties^  or  the  subject-matter  of  the  contract.  But,  if 
the  error  be  in  accidental  qualities  merely,  the  contract  is  va- 
lid   Error  calculi  may  always  be  recti fied,  because  it  must 
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be  presumed  that  the  parties  never  intended  to  consent  la  an 
error  of  this  description  ;  $tiiirt  R*  i.  tit.  10,  §  13 ,  and  11.  iv, 
tit.  40,  §  24;  Bank'ton,  B,  i.  tit.  §  #3;  Ersh:  B.  hi.  tit* 
1,  §  16. 

ERROR,  SUMMONS  OF.  Where  one  was  seived  heir 
to  a  deceased  person  while  a  nearer  heir  existed,  the  erroneous 
service  was  formerly  in  use  to  be  set  aside  by  a  process  com- 
mencing with  what  was  called  a  summons  of  error ;  in  which 
the  pursuer,  on  the  ground  that  he  was  a  nearer  heir  than  the 
person  wrongfully  served,  craved  that  the  service,  and  all  fol- 
lowing on  it,  might  be  reduced,  and  the  inquest  who  served 
found  to  have  erred,  The  summons  was  drawn  in  Latin.  Of 
old,  the  reduction  of  services  was  proceeded  in  by  an  assize  of 
error,  or  grand  inquest  of  landed  gentlemen,  on  a  precept  out 
of  Chancery  ;  the  ohject  of  the  proceeding  being  not  only  to 
set  aside  the  service,  but  to  have  the  former  inquest  punished 
under  the  act  1471,  c*  47,  as  tenure  juranks  super  assimm* 
Such  was  also  the  practice  as  to  inquests  in  criminal  causes ; 
but  assizes  of  error,  having  been  included  in  the  list  of  griev- 
ances presented  to  William  III.  by  the  States  of  the  Kingdom 
in  1 089,  have  not  been  used  since  the  Revolution*  And  now, 
instead  of  a  summons  of  error,  an  erroneous  service  is  set  aside 
in  an  ordinary  action  of  reduction  in  the  Court  of  Session ; 
M'-Kenzifs  Inst.  li.  iv.  tit.  1,  §  8 ;  Stair ',  B.  iii.  tit*  5,  §  43 ; 
Banktott,  B.  iii*  tit*  5,  §  92,  et  seq. ;  Arts  tif  the  Estates  of 
Scotlitnd)  c*  18.    Sec  also  Service  of  Heirs. 

ERROR,  WRIT  OF.  A  writ  of  error  is  an  English  law 
term,  signifying  a  commission  to  the  judges  of  a  supreme 
court,  by  which  they  are  authorized  to  examine  the  record 
upon  which  a  judgment  was  given  in  an  inferior  court ;  and  on 
such  examination  to  affirm  or  reverse  the  same,  according  to 
law  ;  Toml'ui's  Diet*  L  L 

ESCAPE  ;  is  a  secret  or  a  violent  evasion  out  of  lawful 
custody  or  confinement.  See  Breaking  of  Prison.  Those 
who  aid  or  assist  persons  committed  for  capital  crimes  in  es- 
caping or  attempting  to  escape,  though  they  succeed  not,  are 
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guilty  of  felony,  and  punishable  by  transportation  far  seven 
years.  If  the  prisoner  be  committed  for  a  minor  offence,  or 
for  debt,  those  aiding  him  in  his  escape,  or  in  attempting  to 
escape,  besides  being  civilly  liable  for  the  debt,  where  the  im- 
prisonment is  for  debt,  are  guilty  of  a  misdemeanour,  and  pun- 
ishable by  fine.  The  prosecution  must  be  commenced  within 
a  year  after  the  offence ;  1G  Geo.  II.  c.  81.  The  offence  of 
assisting  a  prisoner  of  war  to  escape,  eitheT  out  of  prison  or 
from  the  limits  to  which  he  is  confined  by  his  parole,  is  pun- 
ishable arbitrarily  at  common  law ;  and,  by  a  late  statute,  the 
punishment  is  made  transportation  for  life,  or  for  fourteen  or 
seven  years.  The  crime  is  committed  although  the  prisoner, 
after  his  escape,  may  have  been  prevented  by  arrest,  or  other- 
wise, from  leaving  the  country ;  52  Geo.  III.  c.  156;  Hume, 
vol.  L  p.  519,  Note  3.  A  messengcr-at-arms  who,  through 
negligence  or  collusion,  allows  a  debtor  to  escape  after  he  has, 
or  might  have,  taken  him  into  custody,  will  be  liable  for  the 
debt  in  the  caption ;  provided  the  escape  has  not  been  effected 
by  means  of  violence  or  resistance  sufficient  to  overpower  the 
messenger  and  his  assistants  ;  Bankton,  B.  i.  tit.  10,  §  196, 
€t  scq. ;  Ernk.  li.  iv.  tit.  3,  §  14*  See  also  Prinon.  Pri- 
soner. 

ESCHEAT ;  from  the  French  word  cchobr>  to  fall,  signi- 
fies any  forfeiture  or  confiscation  whereby  a  man's  estate,  heri- 
table or  moveable,  or  any  part  thereof,  falls  from  him.  Single 
escheat  is  the  forfeiture  to  the  King  of  one's  moveable  estate, 
incurred  not  only  on  conviction  of  certain  crimes,  but  which, 
until  1748,  followed  upon  denunciation  for  non-payment  or 
non-performance  of  a  civil  debt  or  obligation.  Liferent  escheat 
is  the  forfeiture  to  the  superior  of  the  annual  profits  of  the  vas- 
safs  lands  during  his  life,  or  while  he  remains  unrelaxed, 
which,  in  like-  manner,  formerly  fell  when  a  denounced  debtor 
had  remained  year  and  day  at  the  horn  unrelaxed.  A  total 
forfeiture  to  the  Crown  of  all  one^s  property,  heritable  and 
moveable,  is  a  penalty  which,  in  Scotland,  is  peculiar  to  the 
crime  of  high  treason.    By  the  statute  20  Geo.  II.  c<  50,  the 
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casualties  of  single  and  liferent  escheat,  incurred  by  limning 
and  denunciation  for  civil  debts,  were  abolished  from  and  after 
die  25th  March  1743*  But  both  single  and  liferent  escheats 
are  still  incurred  in  the  case  of  crimes.  Thus,  single  escheat 
is  one  article  of  the  statutory  pains  of  deforcement,  bigamy, 
perjury,  and  some  other  offences.  It  also  falls  upon  denun- 
ciation following  on  a  sentence  of  fugitation  or  outlawry  ;  and, 
if  the  rebel  remain  a  year  in  this  condition,  the  liferent  escheat 
falls  to  his  superior — not,  however,  as  a  punishment  for  the 
crime  with  which  he  is  charged,  but  on  account  of  his  contu- 
macy and  rebellion  m  failing  to  appear  and  underlie  the  law. 
Single  escheat  also  follows  every  sentence  for  a  capital  crime ; 
and  in  case,  after  sentence,  the  convict  should  make  his  escape^ 
there  seems  to  be  ground  for  holding  that,  until  he  surrender 
himself  to  justice,  his  liferent  escheat  will  accrue  to  his  supe- 
rior. See  on  the  subject  of  this  article  MiKcnzie,s  Inst.  B. 
it  tit,  5^  §  23,  ct  scq. ;  Stair,  B.  ui.  tit*  2,  §  15 ;  Bank  ton,  Ih 
in.  tit.  3,  §  2,  et  seq. ;  Ersk.  B.  ii.  tit.  5,  §  53,  et  scq. ;  Hume, 
vol.  L  p.  538,  and  vol  ii.  pp.  262,  4G4,  473 ;  Ka?nes*  Stat. 
Laic\  voce  Escheat.    See  also  Denunciation.  Fugitation. 

ESPOUSALS,  Espousals,  or  sponsalia^  arc  a  contract  or 
mutual  and  solemn  engagement  between  a  man  aud  a  woman  to 
marry  eacli  other.  By  the  Law  of  Scotland,  all  promises  of 
marriage,  whether  private  or  contained  in  written  contracts, 
may  be  resiled  from,  provided  a  copula  has  not  followed  on  the 
promise  ;  for  in  that  case  the  marriage  is  complete.  But  the 
party  resiling  from  such  an  engagement  without  just  cause  will 
be  liable  to  the  other  in  damages  for  breach  of  promise,  to  the 
extent  not  only  of  any  pecuniary  loss  which  may  have  been 
sustained,  but  in  solatium  of  his  or  her  injured  feelings  ;  Stair, 
B.  L  tit,  4,  §  C ;  Bankton,  J  J.  i.  tit.  5,  §  2 ;  Ersk.  B.  i.  tit.  6, 
§3;  Hogg  against  Gqw,  27th  May  1812,  Fac.  Coll  See 
Marriage. 

ESQUIRE;  a  title  of  dignity  next  in  degree  to  that  of 
knight.  This  addition  is  now  conferred  by  courtesy,  without 
regard  to  any  particular  qualification  or  authority  for  using  it> 
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ESSONZIE  ;  an  old  law  term  met  with  in  the  Bigbtm 
Mft/i-^tfffcft^  and  the  earlier  statutes  of  the  Scots  Parliaments, 
signifying  an  excuse,  by  reason  of  sickness  or  other  sufficient 
cause,  for  the  non-appearance  of  a  party  in  an  action  or  court 
to  which  he  is  cited,  or  inhere  he  is  bound  to  attend.  The 
term  has  a  similar  import  in  the  law  of  England-  See  Tom. 
liiis  DicL  voce  Essoign. 

ESTATE.  The  term  estate,  in  its  most  ordinary  accepta- 
tion, signifies  a  person's  land  estate;  but  it  is  also  frequently 
applied  to  moveables.  Thus,  a  man's  personal  estate  compre- 
hends both  his  moveable  effects  and  the  personal  debts  due  to 
him ;  Baid'ton>  B.  ii,  tit  3,  p.  597, 

ESTATES  or  thk  KINGDOM.  'The  antient  Parlia- 
ment of  Scotland  consisted  of  the  King  and  the  three  estates  nf 
the  kingdom,  viz.  lsf,  The  archbishops  and  bi simps,  and,  be- 
fore the  Reformation,  all  abbots  and  mitred  priors ;  2d,  The 
barons,  comprehending  all  the  nobility  as  well  as  the  commit 
slonen  for  shires  and  stcwartries ;  and,  3d,  The  commis- 
sioners from  the  royal  burghs.  All  the  three  estates  assembled  in 
one  house,  forming  one  aggregate  meeting,  by  a  majority  of  the 
votes  of  which,  in  ordinary  cases,  all  matters,  whether  legisla- 
tive or  judicial,  were  determined  ;  M^KctiziSs  Intt  B.  I 
tit.  3,  §  3;  Bankton,  ft  iv.  tit.  1,  §  S;  Mr&k*  B.  i.  tit, 
3,  §  %  et  seq.  See  Parliament  Convention  of  Estates. 
Election  Law. 

EST  RAYS ;  valuable  animals,  not  wild,  found  straying 
without  a  known  owner.  The  finder  of  such  animals  must 
forthwith  acquaint  the  sheriff,  that  he  may  have  them  pro- 
claimed at  the  market-cross  of  the  county  town,  and  at  the  pa- 
rish church  \  and,  if  the  owner  do  not  claim  thein  within  year 
and  day  after  such  notice,  they  are  held  to  be  derelinquished, 
and  fall  to  the  King  or  his  donatory  ;  Banhtan,  B,  i.  tit.  8,  § 
%  et  seq. ;  Er&Jc.  B.  ii.  tit,  1,  §  IS.  See  Dereliction.  Strays. 
Waifs. 

EST  11  EAT  ;  is  an  English  law  term,  signifying  the  true 
extract,  eopv,  or  note,  ot  some  original  writing  or  record,  and  es- 
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peclally  of  fines,  amercements,  kc.  entered  on  tlic  rolls  of  a 
court,  to  be  levied  by  the  officers  of  the  law  ;  Tomlirfu  Diet 
h.  L 

EVES  DROPPERS.  See  Eaves  Dropper*, 
EVICTION  ;  is  the  dispossessing  one  of  property,  whether 
in  land  or  in  moveables,  in  virtue  of  a  preferable  legal  title  in 
the  person  of  him  by  whom  the  eviction  is  made*  The  dispos- 
sessed party  will  be  entitled  to  institute  an  action  against  his 
author,  the  extent  of  the  pursuer's  claim  in  which  action  will 
be  regulated  by  the  nature  of  the  warrandice  given*  AVherc 
the  warrandice  has  been  absolute,  which  is  the  implied  warran- 
dice in  all  onerous  contracts,  lie  from  whom  the  property 
has  been  evicted  will  have  a  claim  against  his  author,  or  bis 
authors  representatives,  to  the  full  extent  of  the  value  of  the 
evicted  property  as  at  the  period  of  eviction,  and  for  all  loss 
or  damage  which  he  may  have  sustained  through  the  defective 
title ;  Stair^  B.  ii*  tit*  3,  §  46 ;  M'Kenzk,  B*  ii*  tit,  3,  §  12 ; 
Bankton,  B-  ii.  tit.  8,  §  120,  ct  acq. ;  Ersk.  B.  ii.  tit.  3,  §  So, 
ct  &eq.    See  Warrandice. 

EVIDENCE  ;  is  the  proof,  cither  by  writ  or  by  oath,  which 
the  parties  in  a  civil  or  criminal  cause  may  legally  adduce  in 
support  of  the  facts  and  circumstances  on  which  their  respec- 
tive pleas  or  defences  depend.  In  this  article,  the  subject  will 
|i)e  considered  under  the  following  arrangement : — 

1.  Evidence  by  writ 
%  Evidence  by  oath. 
5.  The  order  in  which  evidence  U  to  be  received ;  until 
some  general  rules  as  to  evidence. 

I.  Of  evidkxce  by  writ* 

The  evidence  afforded  by  writing  is  received  as  the  highest 
description  of  legal  proof;  and,  in  order  to  guard  against  fraud 
and  imposition  as  to  this  species  of  evidence,  the  law  has 
anxiously  prescribed  rules  for  the  due  authentication  of  written 
instruments,  and  for  the  prevention  and  punishment  of  forgery* 
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So  much  faith,  indeed,  is  given  to  a  formal  deed,  that  the  evi- 
dence afforded  by  it  cannot  be  redargued  by  parole  proof* 
Evidence  by  writ,  however,  is  not  confined  to  formal  deeds ; 
and  as  the  value  of  the  evidence  necessarily  depends  on  the 
nature  of  the  writing,  and  the  purpose  for  which  it  is  produced, 
it  is  proper  to  consider  this  part  of  the  subject  under  the  fol- 
lowing heads : — 1.  Of  a  formal  deed;  2.  Of  notarial  instru- 
ment^ and  the  executions  of  officers  of  the  law;  3.  Of  acts  of 
court,  extracts  from  judicial  records,  Bcc. ;  4.  Of  public  instru- 
ments and  documents  not  by  officers  of  the  law ;  5.  Of  mer- 
chants-1 books  ;  (>.  Of  writings  in  re  mercatoria* 

1,  Of  a  formal  dee& — A  formal  deed,  signed  and  authenti- 
cated according  to  the  rules  prescribed  by  the  law  of  Scotland, 
affords  complete  legal  evidence  of  the  contract,  obligation,  or 
other  transaction  which  it  sets  forth.  Such  a  deed  is  accounted 
in  law  a  higher  species  of  evidence  than  parole  testimony ;  and, 
for  that  reason,  it  is  the  only  evidence  admitted  to  prove  the 
constitution  or  transmission  of  a  right  to  heritable  property  % 
nor  will  parole  evidence  be  received  to  qualify  the  terms  or 
conditions  expressed  in  the  written  deed.  When  the  authen- 
ticity or  validity  of  a  formal  deed  is  disputed  on  any  gTound 
not  apparent  ex  Jhck  of  the  document,  the  challenge  must  be 
made  in  the  form  of  a  regular  action  of  reduction  ;  and,  until 
decree  is  obtained  in  that  action,  setting  aside  the  deed,  the 
evidence  it  affords  remains  unimpeachable.  The  legal  rules 
for  the  authentication  of  deeds,  so  as  to  render  them  fully  pro- 
bative— the  effect  given  to  holograph  writings-^to  deeds  sub- 
cribed  by  initials,  or  by  notaries  for  the  parties — or  to  deeds 
defaced  or  vitiated,  or  otherwise  defective  in  the  statutory  or 
consuetudinary  formalities — and  the  consequence  of  rei  hiter- 
ventus  or  homologation,  as  validating  informal  writings — are 
explained  under  the  following  articles : — Deed.  Writ-  Ho- 
lograph Deed.  Testing  Chute*  Privitrgvd  Deeds.  Rei 
In  tcrven  tus.    Hu  mofoga  tiotu 

2.  Of  notarial  insfrwtifttts,  and  the  executions  of  officer*  of 
the  laze. — A  notarial  instrument  is  a  written  attestation,  under 
jhc  hand  of  a  notary,  of  a  fact  or  of  facts  falling  within  his  ob: 
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eervation  ;  and  tlic  effect  of  the  evidence  afforded  by  such  in- 
struments depends  on  the  nature  of  the  fact  to  be  proved  ;  tor, 
in  some  eases,  a  notarial  instrument  is  an  indispensable  solem- 
nity, and  is,  therefore,  the  only  evidence  which  the  law  recog- 
nises. In  other  instances,  such  an  instrument  will  be  received 
as  the  simple  attestation  only  of  the  notary  and  witnesses  to  a 
fact  falling  under  their  notice.  Thus,  the  fact  of  infeftmcnt 
having  been  given  in  heritable  property  cannot  be  proved 
otherwise  than  by  a  notarial  instrument  of  sasine.  In  like 
manner,  instruments  of  resignation,  of  requisition,  of  consigna- 
tion, of  intimation  of  assignations,  of  protests  on  bills  of  ex~ 
change,  and  the  like,  are  deemed  fully  probative  j  and,  al- 
though all  such  instruments  may  be  set  aside  by  reason  of  in- 
formality, or  improves  in  an  action  of  reduction  en  the  ground 
of  falsehood,  yet  parole  evidence  will  not  be  admitted  by  way  of 
exception  to  disprove  the  facts  set  fortli  in  them,  of  whieh  they 
arc  the  proper  and  only  legal  evidence.  Notarial  instruments, 
however,  cannot  be  effectually  founded  on  as  legal  evidence  of 
any  thing  more  than  the  mere  act  which  the  law  requires  to  be 
no  proved.  Thus,  an  instrument  of  sasine  will  not  be  received 
as  evidence  of  the  charter  on  which  it  proceeds ;  nor  will  a 
notarial  instrument,  where  it  is  not  essential  as  a  solemnity,  re- 
lieve the  party  producing  it  from  the  necessity  of  legally  prov- 
ing the  fact  asserted  on  it,  or  prevent  the  opposite  party  from 
disproving  it,  either  by  written  or  by  parole  evidence.  By 
consent  of  the  opposite  party,  notarial  copies  of  deeds  or  other 
writings  are  sometimes  admitted  as  evidence;  but  such  co- 
pies are  not  sufficient  if  objected  to.  See,  as  to  the  evidence 
afforded  by  notarial  instruments,  Stan's  B.  iv.  tit.  42,  g  9 ; 
E  ii.  tit.  3,  §  16  3  and  li.  iv.  tit,  2,  §  8;  liankton,  13.  iv.  tit. 
27,  §  3,  et  scq.  4  ami  B,  iv.  tit.  5,  §  6  ■  Krsk\  13.  iv.  tit.  £,  § 
5,  et  seq, ;  Tail  on  Evidence*  p.  21-16,  and  p.  213,  See  also 
Notary  Public, 

Executions  by  messengers  at  arms,  or  other  officers  of  the 
Ipw,  are  attestations  under  their  hands  that  they  have  given 
the  citations,  or  executed  the  diligences  conformably  to  their 
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warrants ;  and  wherever  the  execution  is  by  law  essential,  it 
luTords  evidence  which  cannot  be  redargued  except  by  impro-* 
bat  ion  in  an  action  of  reduction.  But,  even  where  such  exe- 
cutions are  essential  solemnities,  they  will  not,  any  more  than 
notarial  instruments,  be  received  as  evidence  of  extrinsic  facts 
which  have  no  relation  to  the  solemnities  of  the  execution  j 
ttanhton,  B,  iv.  tit.  6,  §  9,  et  seq ;  Erik  13.  iv.  tit.  2,  §  5 ; 
Tad  on  Evidence^  p.  4—21,  and  authorities  there  died.  See 
also  Execution.  McsserigiT-at-arrns. 

3.  Of  Acts  of  Courts  extracts  from  judicial  records,  4'C- — 
All  acts  and  deeds  under  the  hands  of  clerks  of  court,  and 
keepers  of  public  records,  arc,  generally  speaking,  held  to  be 
probative.  Extracts  of  judicial  proceedings  from  the  records 
of  a  court,  the  warrants  of  which  arc  in  the  custody  of  the 
court,  are  admitted  to  prove  what  was  done  in  court,  or  alleged 
by  the  parties,  but  not  to  prove  the  truth  of  those  allegations ; 
and  the  decrees  and  judicial  acts  of  the  courts  of  a  foreign 
country  are,  ex  comitate,,  admitted  to  be  proved  by  exemplifica- 
tions or  extracts,  probative  according  to  the  law  of  that  coun- 
try. On  the  same  principle,  judicial  transumpts,  whether  made 
under  authority  of  the  supreme  or  of  an  inferior  court,  are  pro- 
bative in  all  ordinary  cases.  (See  IVawumpt.)  With  re, 
gard  to  extracts,  i.  e.  transcripts  or  duplicates  of  writings  regis- 
tered in  public  Tecords,  the  general  rule  is,  that  an  extract  of 
the  deed,  authenticated  by  the  proper  officer,  whether  it  be  in 
the  record  of  the  supreme  or  that  of  on  inferior  court,  is  as 
good  evidence  as  the  deed  itself.  Such,  for  example,  is  the 
case  (except  in  improbations)  with  respect  to  private  deeds 
having  a  clause  of  registration.  Cut  where  there  is  no  such 
clause,  and  where  the  deed  is  merely  recorded  as  a  probative 
writ,  the  principal  deed  being  returned  to  the  party  at  whose 
desire  it  was  recorded,  the  general  rule  is,  that  the  extract  of 
such  a  deed  is  not  admissible  as  evidence  ;  the  party  being  in 
possession  of  the  principal  deed,  winch  he  may  produce.  Even 
this  rule,  however,  is  subject  to  several  exceptions.  Thus, 
charters  by  subject*,  deposition?,  bonds,  contracts,  tacks,  and, 
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in  general,  all  other  probative  writs,  although  not  having  a 
clause  of  registration,  are,  by  Especial  statute,  allowed  to  be  re- 
gistered as  probative  writs,  and  an  extract  under  the  hand  of 
the  keeper  of  the  record,  declared  to  make  faith  in  all  eases  ex- 
cept that  of  improbatiou ;  1G9S,  c.  4.  So  also,  in  the  case  of 
public  instruments  appointed  to  be  registered  for  publication, 
an  exception  is  introduced,  and,  although  the  principals  arc  re- 
turned to  the  parties,  extracts  from  the  reeord  of  sasincs,  rever- 
sions, or  regresses,  and  the  like,  are  declared  to  be  probative  in 
all  cases,  except  where  the  writ  so  recorded  is  sought  to  be  im- 
proves 1617,  c  16;  1 669,  c.  3.  The  same  exception  ex- 
tends to  the  register  of  inhibitions  and  interdictions  ;  1581,  c. 
119,  No.  1  ;  to  summonses  to  interrupt  the  prescription  of  real 
rights;  16(Ki,  c.  19  ;  and  to  the  register  of  homings  and  re- 
laxations ;  1579,  c.  75.  Similar  principles  regulate  the  effect 
given  to  extracts  from  the  records  of  Chancery,  in  which  char- 
ters of  lands  held  of  the  Crown,  retours  of  services,  precepts 
for  infeftment,  or  retours  in  Crown-lands,  retours  on  brieves 
of  tutory,  idiotry,  and  the  like,  are  recorded ;  and  in  the  ordi- 
nary ease  (and  except  in  improbations)  extracts  under  the  hands 
of  the  proper  officers  in  Chancery  are  received  as  probative; 
see  stat,  49  Geo,  III,  c,  42,  §  16".  In  reduction  improbation 
on  the  other  band,  although  an  extract  of  a  deed  or  instrument 
under  the  hand  of  the  proper  officer,  or  even  a  specification  by 
the  defender  of  the  register  in  which  it  is  recorded,  will  stop 
the  certification,  yet,  in  every  such  case,  it  is  ultimately  in- 
cumbent on  either  the  defender  or  the  pursuer  to  obtain  a  war- 
rant for  the  production  of  the  principal  deed  from  the  record, 
and  that  whether  the  deed  has  been  recorded  merely  as  a  pro- 
bative writ,  or  in  virtue  of  a  clause  of  registration.  Where  the 
registration  has  been  made  in  the  books  of  an  inferior  court, 
the  Court  of  Session  will  grant  a  warrant  to  transmit  the  prin* 
cipal  writing  to  the  clerk  of  the  process  ;  see  Stair,  B.  iv.  tit. 
42,  §  10 ;  BtWkton,  1!.  iv.  tit.  4,  §  21 ;  Ersk*  B.  ii.  tit.  &  § 
43;  and  B.  iv.  tit.  1,  §  53;  Tak  on  Evidence,  p.  182-197, 
and  £00,  and  authorities  there  cited. 
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4,  Of  public  instruments  and  documents  not  by  officers  of 
the  Iuth. — Entries  in  public  records,  not  judicial,  where  certified 
by  the  proper  officers,  will,  in  the  ordinary  case,  be  admitted 
as  evidence.  Such  are  entries  in  the  journals  of  the  Houses  of 
Lords  and  Commons — in  bank  books — in  parish  registers  of 
deaths,  baptisms,  or  marriages — in  prison  books — in  corpora- 
tion books — and  the  like.  Public  acts  of  Parliament  are  pre- 
sumed to  be  known  to  all  ;  and  the  statute  book,  printed  by  the 
Kind's  primer,  may  be  judicially  referred  to.  Private  Acts  of 
Parliament,  neither  printed  in  the  statute  book,  nor  declared 
public  acts,  nor  specially  directed  to  he  printed  by  the  Kings 
printer,  and  to  be  admitted  as  evidence  by  all  judges,  must  be 
proved  by  examined  copies  from  the  parliamentary  rolls ;  but, 
to  obviate  that  inconvenience,  a  special  clause  is  usually  m. 
sorted  in  every  private  Act  declaring  it  public  to  that  extent 
Royal  proclamations,  the  articles  of  war,  and  the  like,  as  print- 
ed by  the  King's  printer,  or  in  the  gazette,  are  held  to  be  pro- 
bative, without  production  of  the  proclamations  themselves  j 
and  in  the  same  way  addresses  from  the  people  to  the  Crown 
may  be  proved*  Hut  gazettes  are  not  evidence  of  private  titles 
or  interests,  such  as  presentations  to  clergymen,  or  grants  by 
the  King  to  individuals  ;  Taii  on  Evidence^  p,  52,  ct  seq,  and 
p.  199. 

Histories  are  admitted  to  prove  antient  facts,  such  as  pro- 
pinquity of  blood,  primogeniture,  &c.  if  authentic  and  un- 
contradicted by  other  histories  of  equal  authority ;  Sioh^  13. 
iv.  tit.       §  16;  Krsk.  B,  iv.  tit.  %  §  7. 

5.  Qf  merchants'*  books. — The  weight  given  to  merchants* 
booka  as  evidence  will  depend  on  the  circumstances  under 
which  such  evidence  is  tendered,  and  upon  the  character  of 
the  merchant,  end  the  manner  in  which  his  books  are  kept. 
In  general,  however,  it  may  be  observed,  that  a  merchant's 
books  will  be  held  as  good  evidence  against  himself ;  and  where 
they  appear  to  have  been  regularly  and  accurately  kept,  they 
will  afford  what  is  called  a  semiplena  probatio  in  his  favour, 
or  that  degree  of  evidence  by  which,  in  matters  admitting  of 
prolc  proof,  a  fact  may  be  legally  proved  by  one  witness,  and 
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the  oath  of  the  party  himself  hi  supplement ;  Er&k.  I?-  iv. 
tit,  §  4;  Bimktvn,  B,  iv.  tit-  27,  §  G;  £f//V  Cfoft  vol.  L 
p.  250,  4th  edit, ;  Tait  on  Evidence,  p.  113-116.  See  Book 
Debts. 

6.  Of  writings  in  re  vicreatoria, — Under  this  description 
arc  included  orders  for  goods,  mandates,  procurations,  guaran- 
tees, offers  and  acceptances  to  sell  or  buy,  or  transport  incr- 
chandicc ;  fitted  accounts  between  merchants-  and  in  general 
all  letters ?  engagements,  receipts,  acknowledgments,  and  the 
lite,  which  the  various  exigencies  of  trade  may  require ;  as  to 
all  of  which  the  law,  from  favour  to  trade,  has  relaxed  the 
rigour  of  the  ordinary  rules  of  authentication.  Hence,  such 
writings  arc  probative,  although  not  holograph,  and  although 
they  want  the  name  and  designation  of  the  writer,  and  are  not 
subscribed  before  witnesses— a  privilege  which  is  not  extended 
to  missives,  or  to  settlements  of  accounts,  unconnected  with 
mercantile  transactions.  In  like  manner,  mercantile  writs,  such 
as  bills  of  exchange  or  promissory-notes,  checks  upon  banker?, 
and  the  like,  whether  arising  out  of  mercantile  transactions  or 
not,  are  valid,  although  neither  holograph  nor  tested.  In  con- 
nexion with  this  In  ad,  it  may  be  observed,  that  receipts  and  dis- 
charges granted  to  tenants  for  rent,  however  large  the  sum, 
arc  probative  although  neither  holograph  nor  tested ;  and,  in 
practice,  although  perhaps  incorrectly,  it  is  usual  to  grant 
similar  receipts  for  tcrmly  payments  of  interest,  annuities,  and 
the  like.  The  privilege  is  said  to  be  extended  to  tenants  on 
account  of  their  ignorance  of  business ;  Er#k.  IS.  iii.  tit*  2,  § 
;  BelTs  Com.  vol.  i.  p.  247,  4th  edit. ;  Tail  on  Evidence, 
p.  100-116,  and  c&908  and  authorities  there  cited.  See  also 
Privileged  Deed*?, 

II.  Of  EVIDENCE  ay  oath. 

Evidence  by  oath  may  consist,  1st,  of  the  oaths  of  witnes- 
ses, i.  e.  of  persons  unconnected  with  the  parties  in  the  cause, 
and  having  no  disqualifying  interest  in  its  decision  ;  or,  gdjfo, 
of  the  oath  of  part  v. 


v.vi — i-:v  i 


I,  Of  the  oaths  of  witnesses. — The  testimony  of  witnesses  is 
called  parole  proof.  And  on  this  branch  of"  the  subjectj  it  is  pro- 
per to  inquire,  1*/,  Who  can  be  received  as  witnesses,  Stf/y, 
In  what  manner  their  testimony  is  taken.  3r/A/>  In  what  cases, 
and  to  what  points  this  species  of  evidence  is  admitted  ;  and, 
lastly,  To  pay  something  of  the  nature  and  effect  of  circum- 
stantial and  presumptive  proof. 

1.  Who  van  be  received  us  K'ttncxscs* — The  general  rule 
is,  that  all  persons  of  legal  age  and  of  sane  mind,  who  believe 
in  God  and  a  future  state  of  rewards  and  punishments,  whether 
christians  or  not,  and  who  are  not  liable  to  any  objection  on 
the  grounds  of  relationship,  enmity,  infamy,  or  of  interest  in 
the  issue  of  the  cause,  may  bear  testimony.  The  following 
enumeration  comprehends  the  objections  which  may  be  stated 
to  the  admissibility  of  a  witness. 

(1 .)  Front  age  or  sex. — Persons  under  fourteen  years  of  age, 
as  being  incapable  of  understanding  the  moral  obligation  of  an 
oath,  are  in  the  ordinary  case  inadmissible.  Exceptions  to 
this  rule  have  been  sometimes  admitted,  where  the  individual 
seemed  to  understand  the  nature  of  an  oath,  and  was  above 
twelve  years  of  age — and  in  criminal  cases,  children  even  un- 
der that  age  have  been  sometimes  examined,  Imt  not  upon 
oath  ;  the  weight  to  be  attached  to  their  declaration  being  left 
to  the  jury.  By  our  more  antient  practice,  women  were  in- 
admissible as  witnesses ;  but  the  practice  in  that  respect  has 
changed,  and  both  in  civil  and  criminal  cases  female  witnesses 
are  admissible.  It  may  be  observed,  however,  that  a  female 
cannot  be  an  instrumental  witness  to  the  subscription  of  a 
deed  or  other  written  instrument ;  Stair^  B-  iv.  tit.  43,  §  7-9 ; 
Bankion,  B.  iv.  tit.  30,  §  5;  Ersh  B.  iv.  tit.  2,  §  2«7; 
Tttit  on  Evidence,  77-356;  Hume,  v.  ii.  p.  32<)-330. 

(2.)  From  mental  incapacity, All  persons  deprived  of  rea- 
son, whether  idiots  or  furious  persons,  are  inadmissible.  But 
the  tcstimony  of  a  person  subject  to  occasional  fits  of  derange- 
ment will  be  admitted,  cum  nota,  as  to  occurrences  during  a 
lucid  interval,  provided  no  fit  of  derangement  have  intervened 
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between  the  fact  sworn  to  and  his  dqWuion  ;  Hume*  vol.  ii. 
p.  329  j  Stair,  B,  iv.  tit.  48,  g  7 ;  Bankton,  B.  iv.  tit.  30,  § 
5 ;  T^aif  on  Evidence ,  p.  357- 

(3.)  F rom  infamy. — The  testimony  of  infamous  persons,  in- 
Jamia  juris,  i.  e.  by  being  convicted  of  crimes  inferring  infamy, 
is  not  admissible— and  unless  a  pardon  lias  been  granted,  in- 
famy is  a  perpetual  disqualification;  Black,  2J?d  December 
1815,  Fac.  Coll.  But  moral  infamy,  or  bad  moral  character, 
is  no  disqualification.  The  evidence  of  such  witnesses*,  how- 
ever, will  be  received  cum  nota  ;  Ersk.  R  iv.  tit .2,  g  5*3  ; 
&fa£r,  B.  iv.  tit  43,  §  7;  Bankton,  B,  iv,  tit.  30,  §  4. 

(4.)  Frew  relationship — ammwhm — legal  confidence — or 
dependence. — All  who  stand  within  those  degrees  of  relationship 
to  the  party,  which  in  the  case  of  a  judge  would  authorise 
a  declinature,  arc  incompetent  witnesses  for  their  kinsman, 
although  they  may  be  received  against  him.  (Sec  Declinature.) 
Husband  and  wife,  however,  arc  m  no  case  allowed  to  hear 
testimony,  even  against  each  other,  except  in  criminal  pro- 
secutions for  crimes  committed  by  the  one  against  the  other  ; 
and  it  would  rather  seem  that  the  evidence  of  children  against 
their  parents,  and  of  parents  against  their  children,  is  inadmis- 
sible, unless  in  the  ease  of  domestic  crimes,  or  occult  facts,  (See 
Domestic  Crimes)— the  principle  of  the  law  of  Scotland  being, 
that  unless  the  ends  of  justice  absolutely  require  it,  a  witness 
is  never  to  be  placed  in  a  situation  where  he  may  be  tempted  to 
commit  perjury.  Natural  children  arc  not  in  law  recognised  as 
the  children  of  their  reputed  father  ■  but  an  objection  to  their 
testimony  on  the  ground  of  actual  relationship  to  the  party  ad- 
ducer,  seems  to  be  good  ;  Ersk.  B.  iv.  tit.  %  §  M  ;  Banktw, 
Tk  iv.  tit.  30,  §  9-11 ;  Hume,  vol  ii.  p.  337;  Tail  on  Evi- 
dence, p.  372. 

Tutors  and  curators  were  formerly  inadmissible  as  witnesses 
in  favour  of  their  wards.  But  this  disqualification  does  not  now 
exist,  except  where  they  have  an  interest  to  prove  acts  and  deeds 
done  by  themselves,  or  where  they  have  taken  an  active  share  in 
the  process  in  which  they  are  proposed  to  be  adduced.  Adro- 
cates  and  agents,  generally  speaking,  cannot  be  witnesses  for  their 
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clients  in  the  causes  in  which  they  are  employed ;  hut  they 
may  be  witnesses  for  the  same  party  in  other  causes-  They 
are  incompetent  witnesses  against  their  clients  to  prove  con- 
lideutial  communications  ;  and,  on  the  same  principle,  as  well 
as  on  account  of  the  object  of  the  communication,  a  clergyman 
to  whom  a  prisoner  has  confessed  a  crime,  in  order  to  obtain 
spiritual  consolation,  cannot  be  called  as  a  witness  to  disclose 
what  has  been  so  communicated  to  him  ;  hut  similar  confes- 
sions to  other  confidential  persons,  such  as  surgeons  or  physi- 
cians, or  intimate  friends,  may  be  proved  by  the  testimony  of 
such  persons,  Attomics  ot  trustees  who  have  not  given  par- 
tial counsel,  and  who  have  no  personal  interest  in  the  action, 
are  admissible  for  their  constituent.  The  testimony  of  do- 
mestic servants,  and  of  tenants  at  will,  in  favour  of  their  mas- 
ter or  landlord,  was  formerly  rejected  on  account  of  their  sup- 
posed dependence ;  but  such  persons  would  now  be  admitted 
with  a  reservation  as  to  their  credibility.  Artificers  or  la- 
bourers hired  by  the  day  or  week  arc  competent  witnesses  for 
their  employers  ;  Ersk  B.  it.  tit.  2,  §  24, 25  ;  Bank.  K  iv,  tit. 
30,  §  12, 1:3,  £3  {  Stair,  1?.  iv+  tit.  43,  §  9  ;  Hume,  vol  ii.  p. 
324,  331,  338  i  Tint  on  Evidence,  p.  375,  376,  380,  396. 

(&)  From  partial  counsel  or  being  ultroneous.— Witnesses 
who  have  given  partial  counsel,  *  r,  who  have  instigated  the 
plea,  or  advised  with  the  party  or  his  agents  as  to  the  method 
of  conducting  it,  or  been  present  at  consultations,  are  objec- 
tionable. The  present  practice  in  this  respect  is  not,  however, 
so  rigid  as  the  older  practice  was,  the  course  now  being  rather 
to  admit  the  witness  cum  nota.  Ultroneous  witnesses,  i.  f-  wit- 
nesses who  offer  their  testimony  without  being  regularly  cited, 
are  inadmissible;  Stair,  B.  iv.  tit.  43,  §  0 ;  Bank.  B.  iv.  tit, 
30,  §  7;  Ersk.  B.  iv.  tit.  %  §  28;  Hume,  vol.  n.  p.  339; 
Talt  on  Evidence,  p.  377,  379,  and  cases  there  cited, 

((>.)  From  interest. — A  person  having  any  present  interest  m 
the  issue  of  the  cause,  or  whose  character  may  be  affected  by 
his  testimony,  ii  inadmissible  as  a  witness.  Magistrates  and 
other  officers  of  royal  burghs  cannot  be  witnesses  in  causes 
concerning  the  common  good  of  the  burgh  ;  but  members  ot 
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council  will  be  admitted  cum  nota.  Private  burgesses,  except 
where  they  have  a  patrimonial  interest,  ore  admissible.  Ge- 
nerally speaking,  the  testimony  of  a  bankrupt  under  se- 
questration is  inadmissible  for  or  against  bis  estate,  where  he 
has  any  interest,  whether  manifest  or  secret,  to  swear  in  favour 
of  the  person  who  seeks  his  evidence.  In  the  ordinary  case, 
indeed,  where  bis  evidence  goes  to  diminish  the  fund  of  divi- 
sion, he  may  be  considered  as  a  competent  witness,  for  in  that 
case  bis  testimony  makes  against  his  only  legitimate  interest ; 
but  bis  evidence  has  never  been  admitted  in  support  of  a  claim 
by  the  trustee  against  an  alleged  debtor  to  the  estate.  It  ap- 
pears even  to  he  doubtful  whether  the  deposition  of  the  bank- 
rupt on  reference  to  his  oath,  made  by  an  alleged  debtor  to  the 
estate,  will  be  admitted  as  good  evidence  in  favour  of  the  re- 
ferrer,  and  against  the  trustee.  In  questions  connected  with 
the  sequestration,  creditors  who  have  an  interest  to  enlarge  the 
fund  for  division  arc  inadmissible  as  witnesses  in  favour  of  the 
estate.  Eut  the  evidence  of  the  truttee,  if  he  is  not  himself  a 
creditor,  seems  to  be  admissible  either  for  or  against  the 
estate,  notwithstanding  the  objection  of  partial  counsel  ; 
BeHa  Com.  vol.  ii-  p.  511-513,  4th  edit.  In  criminal 
cases,  a  socius  crimims  is  admissible  as  a  witness  against 
those  concerned  along  with  him  in  the  commission  of  the 
offence — commonly,  however,  with  a  reservation  as  to  bis 
credibility ;  and  the  mere  act  of  calling  such  a  person  as  a 
witness  liberates  him  from  all  future  prosecution  on  account  of 
his  accession  to  that  offence ;  Erik:  B,  iv.  tit.  2,  §  So ;  Bank, 
li.  iv.  tit.  30,  §  (J ;  Tad  on  Evidence,  p.  3G1-372 ;  ffum, 
vol.  ii,  p.  351-3-54, 

(7-)  From  enmity*-— Enmity  to  the  party  against  whom  the 
witness  is  adduced  will  disqualify  ;  but  the  enmity  must  be 
substantial,  arising  from  injury  done  or  attempted,  and  not  in- 
ferred from  mere  expressions  of  ill-will.  Where,  however,  ex- 
pressions inferring  enmity  are  proved,  although  they  will  not 
disqualify,  they  will  be  admitted  to  influence  the  credibility  of 
the  witness;  Hume,  vol.  ii.  p.  345-351 ;  Stair,  B.  iv.  tit.  43, 
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§  7  ;  Bank,  m  iv,  tit.  30,  §  6  \  Tail  on  Evidence,  p.  380- 
382. 

(8«)  From  bribery,  and  Instructing  hmv  to  depone. — A  wit- 
ness, otherwise  unobjectionable,  will  be  disqualified  if  the  party 
adducing  him  lias  given,  or  promised  or  offered  him,  a  reward 
or  bribe  fur  liis  testimony  ;  or  if  he  has  tutored  or  instructed 
him  us  to  what  he  is  to  swear  ;  and  this  disqualification  will 
operate,  in  odium  cvrrvmpenth,  even  where  the  bribe  lias  been 
refused  and  the  instructions  disregarded.  In  connexion  with 
objections  on  the  latter  ground,  it  may  be  observed  that,  al- 
though a  party  is  fully  entitled,  before  citing  a  witness,  to 
question  him  as  to  his  knowledge  of  the  facts  in  dispute,  yet 
care  should  be  taken  to  avoid  any  thing  which  may  bias  or 
embarrass  the  witness  in  giving  his  testimony.  Hence,  al- 
though not  an  absolute  disqualification,  it  is  dangerous  to  take 
down,  in  presence  of  the  proposed  witness,  written  accounts  of 
what  he  can  say  ;  and  if  he  subscribe  accounts  of  this  kind,  it 
may  even  amount  to  a  total  disqualification.  Where  a  witness, 
as  sometimes  happens,  has  emitted  a  deposition  which  has 
ween  committed  to  writing,  or  where  he  has  subscribed  any 
writtni  account  whatever  of  the  transaction  concerning  which 
lie  is  again  to  be  examined  as  a  witness,  before  deponing  of 
new,  he  may  require  that  his  former  deposition  or  declaration 
shall  be  cancelled,  although,  even  if  it  were  not  cancelled,  it 
never  could  be  used  against  him,  or  appealed  to  as  discrediting 
his  subsequent  testimony.  It  may  disqualify  the  witness  alto- 
gether il^  before  his  re-examination,  his  previous  written  state- 
ment or  deposition  be  shewn  to  him  ;  Erxk.  V>.  iv.  tit.  2,  § 
28;  Bank.  B.  iv.  tit.  30,  §  7;  Hume,  vol.  n\  p.  363-367; 
Stair,  B.  iv.  tit.  43,  g  9;  Tait  on  Evvkncc,  p.  383-392,  and 
authorities  there  cited. 

(9  )  From  indigence— Witnesses  who  were  not  worth  the 
Kings  unlaw,  as  it  was  termed,  that  is  I- 10  Scots,  (10's.  8(1) 
were,  by  our  former  practice,  inadmissible ;  but  such  an  objec- 
tion would  not  now  be  listened  to ;  and  no  witness  otherwise 
unobjectionable  will  be  rejected  on  account  of  his  poverty  ) 
Stair,  B.  iv,  tit.  43,  §  9 ;  Hume,  vol  ii.  p.  355. 
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(10.)  From  irregular  citation,  misnomer,  eye. — It  is  an  ob- 
jeetion  to  the  examination  of  a  witness  on  the  particular  trial, 
that  he  has  been  irregularly  cited,  whether  the  irregularity  he 
in  the  warrant  for  citation  or  arise  from  defect  of  authority  in 
the  officer  By  whom  the  citation  is  given.  Objections  of  this 
kind  occur  chiefly  in  criminal  trials ;  in  which  also  it  is  parti- 
cularly necessary  that  the  witnesses  he  properly  named  and  de- 
signed, both  in  the  principal  list  of  witnesses  and  in  the  list 
served  on  the  pannel,  so  at  least  as  to  leave  no  reasonable 
ground  for  mistake  concerning  the  individual.  The  same  rule 
applies  to  the  lists  of  witnesses  which,  by  the  present  practice 
of  the  Jury  Court,  the  parties  must  mutually  interchange. 
There  are  no  fixed  indacUv  for  the  citation  of  witnesses ;  so 
that,  if  they  appear  and  a  regular  execution  is  produced,  the 
citation  will  be  good  although  given  on  the  day  on  which  their 
testimony  is  required  ;  Hume,  vol.  ii.  p.  J3.jG-3  jT  ;  55  Geo. 

in.  c.  42,  §  ia 

In  conclusion,  it  is  of  importance  to  keep  in  view,  that  seve- 
ral of  the  disqualifications  here  enumerated,  particularly  those 
founded  on  relationship,  agency,  dependence,  and  the  like,  arc 
sometimes  disregarded  in  cases  of  occult  or  private  facts  where 
there  is  a  penuria  tcxthtm.  This  holds  especially  in  the  case 
of  occult  or  domestic  crimes ;  but  where  such  a  relaxation  of 
the  general  rule  becomes  necessary,  the  witnesses  thus  admitted 
will  of  course  be  received  cum  nota,  i.  c.  with  a  certain  degree 
of  suspicion  of  their  credibility;  Stair,  B.  iv.  tit.  43,  §  H ; 
Ersk.  B.  iv.  tit.  2,  §  26 ;  Dank.  1J.  iv.  tit.  80,  §  15.  See 
also  Domestic  Crimes. 

Objections  to  the  admissibility  of  a  witness  ought  to  be  stated 
before  he  depones ;  and  they  are  usually  proved  by  the  exami- 
nation of  the  witness  himself  in  initiuUbux.  Jiut  they  may  also 
be  proved  by  other  unexceptionable  witnesses  cither  instantly  ad- 
duced, or  (if  reprobators  have  been  protested  for)  examined  af- 
terwards in  a  process  of  reprobator,  of  which  process,  however, 
there  is  no  recent  example  (see  ReprodtUor).  With  regard  to 
the  disqualifications  of  witnesses,  it  is  of  consequence  to  attend 
N  n  2 
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to  the  distinction  between  those  objections  which  concern  the 
admissibility  and  those  which  go  to  the  credibility  only  of  the 
witness.  Under  the  latter  class  of  objections  are  included  aft 
circumstances  likely  more  or  less  to  bias  or  influence  the  wit- 
ness, which,  although  they  may  not  amount  to  absolute  dis- 
qualifications, yet  may  relevantly  he  brought  into  view  to  the 
effect  of  admitting  the  full  application  of  the  maxim  testimonia 
pondcranda  non  numeranda  sunt ;  and  it  may  he  observed 
generally,  that  the  inclination  of  modern  practice  is  to  allow  all 
objections  to  go  rather  to  the  credibility  than  to  the  admissibi- 
lity of  witnesses;  Stair,  B.  iv,  tit.  43,  §  9 ;  Ersk.  B.  iv.  tit. 
2,  §  2C;  Bank,  B-  iv.  tit,  30,  §  IS;  Tail  on  Evidence,  p. 

2.  In  what  manner  evidence  U  taken. — Parole  evidence  in 
the  Court  of  Session  was,  until  lately,  with  few  exceptions, 
taken  by  a  commissioner  under  a  warrant  from  the  Court  or 
from  the  Lord  Ordinary,  When  evidence  is  so  taken,  the 
witnesses  arc  compelled  to  appear  to  give  their  testimony  by 
letters  of  diligence  issuing  under  warrant  of  the  Court ;  and  in 
virtue  of  which,  in  case  of  contumacy,  the  witness  may  be  im- 
prisoned (see  Diligence ).  On  his  appearance  before  the  Cflttr- 
missioner,  and  the  counsel  and  agents  for  the  parties,  the  wit- 
ness is  sworn  in  these  terms  to  tell  the  truth  :  «  I  swear  by 
"  Almighty  God,  and  as  I  shall  answer  to  God  at  the  Great 
"  Day  of  Judgment,  that  I  will  tell  the  truth,  the  whole  truth, 
"  and  nothing  hut  the  truth,  in  so  far  as  I  know  and  shall  be 
*■  asked  In  this  cause."  The  commissioner  then  asks  the  wit- 
ness whether  he  is  acquainted  with  the  parties  in  the  cause — 
whether  he  heaTS  any  malice  or  ill-will  to  the  party  against 
whom  he  is  called— or  has  received  any  reward,  or  promise  of 
Teward,  for  his  evidence — or  has  been  instructed  as  to  what  he 
is  to  say.  If  he  answer  those  questions  satisfactorily,  he  is 
then  examined  in  the  cause  by  the  counsel  or  agent  of  the 
party  by  whom  he  is  adduced,  subject,  of  course,  to  the  cross 
questions  of  the  other  party  after  his  examination  in  chief  is 
concluded.  If  the  opposite  party  have  any  disqualifying  ob- 
jection to  the  witness,  it  is  stated  at  this  stage  of  the  proceed- 
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ings,  and  supported  either  by  the  examination  of  the  witness 
himself  in  hiitiaVtbus,  or  by  other  witnesses*  The  witness  un- 
der examination  is  bound  to  answer  all  pertinent  interrogato- 
ries, the  answers  to  which  do  not  tend  to  criminate  himself,  or 
to  involve  him  in  any  criminal  charge  inferring  infamy  ;  but 
he  is  not  entitled  to  decline  answering  a  question  merely  be- 
cause the  answer  may  infer  against  him  fraud  or  damage.  The 
import  of  the  witness's  testimony,  as  nearly  as  possible  in  his 
own  word*!  is  taken  down  in  writing,  and  the  deposition,  after 
being  read  over  to  the  witness,  to  enable  him  to  correct  any 
inaccuracy  in  taking  it  down,  is  signed  by  the  witness,  the 
commissioner,  and  the  clerk.  When  the  proof  is  completed, 
the  report  of  the  evidence,  authenticated  by  the  subscription  of 
the  commissioner  and  clerk,  is  transmitted  to  the  clerk  of  the 
process,  and  reported  to  the  judge,  who  is  to  decide  on  its  le- 
gal effect.  The  duties  of  commissioners  in  taking  proofs,  un- 
der authority  of  the  Court  of  Session,  are  pointed  out  by  the 
Acts  of  Sederunt  11th  March  1800  and  22d  June  180J). 

In  the  inferior  courts  parole  evidence  is  taken  cither  on 
commission,  granted  in  the  ordinary  ease  to  the  clerk  of  the 
court,  or  before  the  inferior  judge  himself;  and,  in  either 
case,  the  testimony  of  the  witnesses  is  committed  to  writing, 
except  in  the  case  of  proceedings  before  justices  of  the  peace 
under  the  small  debt  Act,  or  before  justices  or  other  magistrates 
vested  with  the  power  of  summary  conviction  and  punishment, 
without  the  intervention  of  a  jury,  In  the  case  of  minor  delin- 
quencies. 

In  the  Court  of  Justiciary,  the  testimony  of  the  witnesses 
examined  before  the  jury  was  formerly  committed  to  writing 
by  the  clerk  of  court;  but,  by  the  statutes  21  Geo.  II,  c.  19, 
and  23  Geo.  II J.  c.  4.3,  this  practice  was  abolished,  reserving 
power  to  the  court  to  resort  to  the  former  practice  when  they  see 
cause ;  and  now  no  such  Tecord  of  the  testimony  of  the  wit- 
nesses is  preserved.  Tn  the  case,  however,  of  criminal  prose- 
cutions before  the  High  Court  of  Admiralty  in  Scotland,  the 
ynrient  practice  of  committing  the  depositions  of  the  witnciwei 


to  writing  is  still  continued,  and  is  found  to  be  a  serious  in- 
convenience  to  the  criminal  proceedings  in  that  court  In 
criminal  cases,  witnesses,  whether  resident  in  Scotland,  in 
England,  or  in  Ireland,  may  be  compelled  to  attend  and  give 
evidence,  under  letters  of  second  diligence  issued  in  Scotland, 
and  indorsable  in  the  courts  of  Westminster  and  certain  other 
courts ;  54  Geo.  III.  c.  186;  Hume,  vol.  ii.  p.  368. 

In  civil  causes,  until  1816,  parole  evidence  was  almost  inva- 
riably taken  by  a  commissioner.  But  the  introduction  of  jury 
trial  in  civil  causes,  under  the  statutes  55  Geo,  III.  c,  42,  and 
59  Geo.  III.  c,  35,  has  made  a  very  important  change  on  the  for- 
mer practice ;  and  although  neither  of  those  statutes  deprive  the 
Court  of  Session  of  the  power  of  granting  commissions  for  taking 
evidence,  yet,  in  practice,  that  eour.se  is  seldom  followed;  and  if 
the  system  of  jury  trial,  which  has  been  substituted,  shall  ever 
be  efficiently  incorporated  with  the  judicial  cstablisluncnt  cf 
Scotland,  the  transition  from  written  depositions  to  parole  tes- 
timony delivered  before  a  jury,  and  immediately  and  finally  de- 
cided upon,  necessarily  must  be  attended  with  corresponding 
changes  in  the  art  of  preparing  causes  aud  managing  evidence; 
and  not  improbably  with  the  adoption  (if  it  eau  be  done  with- 
out injury  to  the  law  of  Scotland)  of  some  of  the  practical  rules 
of  the  English  courts,  where  the  system  of  jury  trial,  improved 
by  long  experience j  has  attained  a  high  degree  of  perfection. 
Sec  Jury  Court* 

3.  Oti  what  points  par  oh  proof  is  admitted* — Contracts  in 
regard  to  land  (except  leases  tor  one  year)  or  the  Iwrrowing  of 
money,  or  cautionary  engagements,  where  they  are  not  acces- 
sary to  a  contract  proveable  by  witnesses,  or  contracts  where 
it  is  pars  contractus  that  they  shall  be  reduced  to  writing, 
cannot  be  established  by  parole  evidence.  Hut  contracts  of 
sale,  barter,  and  location  of  moveables,  and,  in  general,  all 
contracts  with  known  prestations,  hi  regard  to  moveable  sub- 
jects, however  valuable,  may  be  proved  by  witnesses,  except 
contracts  about  the  transference  of  ships,  which,  by  special 
statute,  require  writing;  4- Geo.  IV-  e.  41,  §  £$,    If,  how* 
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ever,  a  contract  concerning  moveables,  exceeding  in  value  L*  100 
Scots,  be  of  an  unusual  or  complicated  nature,  witnesses  do 
not  appear  to  be  admissible.  Submissions  and  transactions,  or 
compromises  with  regard  to  moveables ,  are  not,  in  tbe  ordinary 
case,  proveable  by  witnesses-  Verbal  submissions  and  decrees 
arbitral,  however,  in  matters  of  small  importance,  have  been 
admitted  to  be  proved  by  parole  testimony.  Marriage,  that  is 
the  exchange  of  mutual  consent  de  j»  a^cntl^  or  cohabitation, 
or  habite  and  repute,  may  be  proved  by  witnesses.  But  a 
promise  of  marriage,  if  a  copula  lias  not  followed,  can,  like 
other  promises,  be,  in  the  ordinary  case,  proved  solely  by  writ, 
or  by  oath  of  party.  Nuncupative  legacies  to  the  extent  of 
L.100  Scots  (L.8.  65.  8d.  sterling)  or  onerous  verbid  agree- 
ments to  the  same  amount,  may  also  be  proved  by  witnesses ; 
but  this  description  of  evidence  is  inadmissible  to  prove  gratuL 
tous  promises,  however  small  the  sum*  The  fact  that  a  con- 
veyance of  heritable  property,  or  of  rights  of  a  personal  nature, 
such  as  assignations  of  debts  due  by  bond,  and  the  like,  was 
made  in  trust,  is  by  express  statute  proveable  by  writ  or  oatli 
of  party,  and  not  otherwise  ;  e.  25.  But  the  statute  has 

been  held  not  to  apply  to  trust  in  the  ipsa  corpora  of  move- 
ables. It  is  a  general  rule  that  fraud  is  proveable  by  evidence 
prout  da  Jure  ,-  Krsk.  B.  iv.  tit  2,  §  20,  and  B.  i.  tit.  6,  §  5  ; 
Stair,  H.  iv.  tit-  i'i,  §  4  ;  Iiank£ony  B.  L  tit.  18,  §  12,  and 
B.  i v.  tit.  27,  §  10?  and  tit.  fiO,  §  1  ;  Ta\t  on  Evkkncc,  p. 
,313-324. 

With  regard  to  the  dissolution  of  obligations,  the  general  rule 
is?  that  parole  evidence  will  not  be  admitted  to  extinguish  or 
qualify  an  obligation  constituted  by  writing.  Thus,  the  pay- 
ment of'  the  whole  or  of  any  part  of  the  contents  of  a  bond  for 
borrowed  money,  is  not  proveable  by  witnesses,  except  where 
the  payment  to  the  creditor  has  been  made  by  the  hands  of 
another,  c.  g.  where  the  debtor's  tenant  has  made  the  payment 
on  account  of  his  landlord,  the  oath  of'  the  tenant  will  be  ad- 
mitted to  prove  payment  of  the  debt.  In  like  manner,  imple- 
ment of  a  written  obligation  to  perform  special  fad  ;,  c  to 
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deliver  a  quantity  of  grain,  to  build  a  bridge,  a  ship,  or  the 
like,  may  be  proved  by  witnesses.  So  also  consignation  of 
money  in  the  hands  of  a  clerk  of  court  is  proveablc  by 
witnesses.  Payment  of  debts  under  L.100  Scots,  or,  if  the 
whole  debt  be  more,  a  payment  not  exceeding  that  sum,  may 
be  proved  in  the  same  manner ;  but  in  whatever  way  the  debt 
may  be  constituted,  its  extinction  beyond  L.100  Scots  can  be 
proved  by  writ  or  oath  of  party  only,  and  not  by  witnesses ; 
Act  of  Sederunt,  8th  June  A  payment  exceeding  L.100 

Scots,  however,  may  be  proved  by  parole  evidence,  where  the 
payment  is  made  unico  con  text  u  with  the  bargain,  as  in  the 
case  of  purchases  in  public  market  paid  for  on  the  spot,  or  even 
after  an  interval,  where  the  payment  is  made  on  delivery  of  the 
article,  Erskinc  seems  to  consider  parole  evidence  to  be  ad- 
missible  to  prove  the  creditor's  renunciation  of,  or  consent  to 
pass  from  an  obligation  not  constituted  by  writing  ;  but,  except 
to  the  extent  of  L.100  Scots,  this  doctrine  seems  questionable- 
See  Ersl\  B.  iii.  tit.  4,  §  8 ;  and  Tail  on  Evidence,  p.  £58 ; 
and  on  the  subject  of  this  paragraph  generally,  see  Stair,  B. 
iv.  tit.  43,  §  4;  Bankton,  B.  ii\  tit.  27,  §  10;  Efife  B+  iv. 
tit.  %  §  21 ;  Tail  on  Evidence,  p.  335-35o.  See  also  Pay- 
ment. Discharge. 

4,  Of 'the  nature  and  effect  of  circumstantial  and  presump- 
tive evidence, — Circumstantial  evidence,  or  indirect  proof,  may 
be  resorted  to  in  certain  cases  where  direct  proof  cannot  be 
obtained  ;  but  where  other  facts  are  proved  or  admitted,  having 
relation  to  the  fact  sought  to  be  established,  and  from  which 
the  existence  of  that  fact  may  be  inferred,  the  conviction 
prod  need  by  this  description  of  evidence  is  sometimes  even 
stronger  than  that  arising  from  the  most  direct  testimony  ;  for 
the  fiicts  and  circumstances  sworn  to  may  be  so  connected, 
and  at  the  same  time  may  contribute  so  effectually  to  establish 
the  fact  inferred  from  tbem,  as  to  remove  all  suspicion  of 
collusion  amongst  the  witnesses,  which  is  not  always  the  ease 
where  direct  testimony  is  adduced.  So  great,  indeed,  is  the 
force  of  circumstantial  evidence,  that  payment,  performance;  or 
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discharge,  of  formal  written  obligations,  has  been  frequently 
held  to  be  proved  by  facts  and  circumstances,  without  any 
direct  proof  of  the  extinction  of  the  obligation  ;  and,  upon  the 
same  principle,  although  circumstantial  evidence  will  not  be 
received  to  qualify  an  express  clause  or  stipulation  in  a  deed, 
vet  such  evidence  lias  in  some  instances  been  admitted  to  over- 
come the  legal  inference  arising  at fink  of  a  formal  deed*  Thus, 
in  a  question  between  two  eo-ohligants  in  a  bond,  faets  and  cir- 
cumstances have  been  admitted  to  prove,  that,  notwithstanding 
the  terms  of  the  bond,  one  of  the  co-obligants  was  only  a  cau- 
tioner for  the  other;  Smollct,  21st  February  1793,  Mor.  p. 
12,354.  For  a  farther  illustration  of  the  weight  attached  to 
tbis  species  of  evidence,  see  Stair,  B*  iv*  tit.  45 ;  Ersk\  li.  iv. 
tit.  2,  §  34 ;  Hume,  vol.  ii-  p.  370-372 ;  Tait  on  Evident 
440-446. 

In  connexion  with  circumstantial  evidence,  it  may  be  ob- 
served, that  the  law  of  Scotland  recognizes  certain  presump- 
tions, founded  on  general  conclusions,  established  by  practice 
or  statute,  or  dcducible  from  the  ordinary  inferences  of  com- 
mon sense.  Of  these  there  are,  1st,  The  prce&umptia  juris  ct 
dejurcy  i.  c.  a  presumption  of  the  fact  against  which  no  evi- 
dence can  be  received ;  and  hence  such  a  presumption  may 
be  more  correctly  characterised  as  a  legal  doctrine,  resting  on  an 
unchallengeable  assumption  of  fact,  Such  is  the  presumption 
that  a  pupil  is  incapable  of  managing  his  affairs,  which  pre- 
sumption cannot  be  redargued  by  proof,  however  strong,  of  his 
ability.  The  presumed  incapacity  on  which  the  Jaw  of  death- 
bed is  founded,  and  the  presumed  fraud,  which  the  act  16J)G, 
c,  5,  is  intended  to  guard  against,  are  presumptions  of  the 
same  kind.  See  Death-Bed.  Bankrupt.  The  prwsump- 
UojuriS)  which  is  an  assumption  that  the  fact  is  so,  but  which 
may  be  overcome  by  contrary  proof,  or  stronger  presumption. 
Such  arc  the  presumptions  that  possession  of  moveables  proves 
property  in  them — that  the  child  born  of  a  marriage  is  Icgiti- 
mate— in  criminal  law,  the  presumption  of  innocence  until 
guilt  be  proved,  and  the  lite.    Lastly,  The  p a sumptw  ho- 
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7)iints  vrf  judiciSy  which  Is  no  more  than  an  inference  or  biag 
arising  from  the  particular  circumstances  of  the  ease,  and  the 
ordinary  conduct  of  mankind — such  as  the  trite  presumption 
thiit  a  man  will  not  voluntarily  do  a  deed  to  injure  himself — 
all  which  presumptions  of  course  must  yield  to  positive  proof, 
<jy  stronger  presumptions  the  ether  way  ;  Stair,  B.  iv.  tit.  45, 
§  9,  i  t  acq. ;  Bankton,  B.  iv.  tit,  34 ;  Ersk.  B.  iv*  tit.  2,  § 
35,  et  seq. ;  Tad  on  Evidence ,  p.  447-197.  See  also  Pre- 
sumptions. Prescription* 

IL  Of  the  oath  of  paktv. 

The  oath  of  party  may  be  taken  cither  upon  a  reference  by 
the  opposite  party,  or  by  order  of  the  judge  ;  and,  with  these 
exceptions,  it  is  a  general  rule  of  law  that  no  person  can  be  ad- 
mitted to  give  evidence  in  his  own  favour. 

1,  Oath  on  reference  of  opposite  'party. — Where  the  oppo- 
site party  Tcfers  the  fact  at  issue  to  his  adversary^  oath,  and 
the  oath  so  given  is  explicit,  it  is  decisive  of  the  cause.  This 
arises,  not  from  the  superior  weight  attached  to  tills  species  of 
evidence,  but  is  founded  on  the  judicial  contract  between  the 
parties,  whereby  the  referrer  is  held  to  have  bound  himself  to 
allow  the  cause  to  be  decided  on  the  evidence  of  his  antagonist* 
So  binding,  indeed,  is  this  contract  held  to  be,  that  no  evidence 
whatever  is  admissible  to  impugn  the  testimony  of  the  party 
to  whom  the  reference  is  made.  Even  direct  proof  that  he  hass 
forsworn  himself,  although  it  might  serve  to  convict  him  in  a 
criminal  prosecution  for  perjury,  will  not  affect  the  decision  of 
the  civil  action,  which  must  be  determined  by  the  import  of 
his  oath.  But,  in  such  a  ease,  the  private  party  who  made 
the  reference  might,  with  the  requisite  concourse  of  the  public 
prosecutor,  insist  in  a  criminal  prosecution  for  the  pains  of 
kw,  with  the  damages  and  expences  lie  has  suffered  by  the 
perjury;  Hume,  vol  i.  p.  367;  Stair,  B.  iv.  tit.  44;  Bank- 
ton,  B,  if,  tit-  32 ;  Ersk  B.  iv.  tit,  %%  %  %  ct  sap ;  Tail  oi\ 
Evidence,  p.  5217,  et  icq* 
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Where  the  oath  of  the  party  is  not  precise  or  decisive,  or 
where  it  contains  matter  foreign  to  the  point  at  issue,  questions 
of  great  nicety  arise  as  to  what  are  called  intrinsic  and  extrin- 
sic qualities  in  the  oath.  It  cannot  he  expected  that  such  a 
subject  (which,  indeed,  is  more  matter  of  law  and  interpreta- 
tion than  of  evidence)  should  be  treated  here  much  in  detail ; 
but,  in  general,  it  may  be  observed  that,  where  the  qualifica- 
tion cannot  be  separated  from  the  fact  sworn  to,  it  will  be  held 
as  an  intrinsic  quality.  Thus,  if  the  fact  that  a  party  promised 
to  pay  a  certain  sum  of  money  be  referred  to  his  oath,  and  he 
swear  that  he  made  the  promise  conditionally,  and  that  the 
condition  has  not  been  purified,  the  condition  cannot  be  se- 
parated from  the  promise,  and  will,  therefore,  be  accounted  an 
intrinsic  quality  in  the  oath.  Where,  on  the  other  hand,  the 
fact  of  the  existence  of  a  debt  is  referred  to  the  oath  of  a  par- 
ty, and  he  swears  that  the  debt  is  due,  but  that  he  lias  a  coun- 
ter claim  which  extinguishes  it  by  'compensation,  the  coun- 
ter claim  so  stated  will  be  held  an  extrinsic  quality ;  because 
compensation,  although  a  valid  defence,  must  be  established 
otherwise  than  by  the  oath  of  the  party  who  pleads  it ;  hence, 
it  cannot  be  admitted  to  quality  an  oath  which  distinctly  ad- 
mits the  existence  of  the  debt.  The  decision  of  questions  of 
this  kind,  however,  necessarily  depends  upon  the  true  meaning 
and  extent  of  the  reference,  win  eh  must  be  ascertained  by  an 
accurate  discrimination  of  the  facts  which  the  party  referring 
intends,  or  is  bound  by  this  mode  of  procedure  to  peril  on  the 
good  faith  of  his  adversary.  See  the  subject  fully  treated, 
Erjtk.  13.  iv.  tit.  2,  §  Stair,  13.  iv.  tit.  44,  §  14; 

JJankton^  B.  iv.  tit.  32>  §  l£i ;  Tad  on  Evidence,  p.  214- 

It  is  of  importance  to  observe,  that  reference  to  oath  of  party 
is  not  admissible  to  supply  the  want  of  public  instruments  re- 
quired as  solemnities,  such  as  instruments  of  sasine,  of  requi- 
sition, and  the  like.  In  like  manner,  where  matters  are  entire, 
the  want  of  writing  in  transactions  concerning  the  titles  to  he- 
ritable subjects,  including  leases  exceeding  one  year  s  endur- 
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mice,  cannot  be  supplied  by  oath  of  party.  Writing  is  also 
indispensable,  and  not  to  he  supplied  by  oath  of  party,  in  the 
nomination  of  an  executor;  but  verbal  legacies  to  any  amount 
arc  good,  if  admitted  by  the  party  liable  to  pay  them,  and  may 
be  proved  by  reference  to  his  oath,  although  not  by  witnesses, 
if  they  exceed  L.100  Scots ;  Ersk.  B.  iii  tit.  9,  §  T  Where 
there  are  manifest  errors  or  inaccuracies  in  a  deed,  its  contents 
may  be  overruled  or  controuled  by  oath  of  party;  but  it 
seems  more  doubtful  whether  a  clause  or  obligation  can,  on 
such  evidence,  be  added  to  a  finished  written  agreement ;  Tait 
on  Evidence,  p.  2£7,  and  cases  there  cited.  In  almost  all  cases, 
however,  in  which  writing  is  essential  to  bind  the  parties,  they 
will  be  bound  without  it,  if  there  have  been  a  rei  interventus^ 
or  performance,  total  or  partial,  by  either  party,  on  the  faith 
of  the  contract ;  and  after  such  a  rei  Interventus,  the  contract, 
if  denied,  may  he  proved  by  oath  of  party,  and  in  some  cases 
even  by  witnesses.  Thus,  a  rei  intervenes  has  been  held  suf- 
ficient to  supply  the  want  of  writing,  both  in  leases  exceeding 
8  year,  and  in  sales  of  heritage— in  the  constitution  of  servi- 
tudes— in  submissions  concerning  heritage — in  caution ary  obli- 
gations—in  agreements  where  writing  was  pars  contractus— 
and  the  like ;  not,  however,  in  sales  of  ships,  even  although 
the  price  bad  been  paid,  and  possession  given,  writing  being 
in  that  case  a  statutory  requisite ;  Tail  on  Evidence^  p.  229- 
£>3(i;  Skur,  U.  ft!  tit,  44,  §  5;  Ersk.  B*  iv,  tit.  2,  §  9- 

In  criminal  prosecutions,  a  party  cannot  be  required  to 
swear  upon  a  reference  to  his  oath,  in  any  matter  in  which  his 
confession  of  guilt  would  infer  infamy  or  personal  punishment. 
By  express  statute,  however,  such  a  reference  is  competent  in 
a  triid  for  usury  ;  1600,  c.  7 ;  and  in  all  criminal  prosecutions 
concluding  for  fine  only,  or  restricted  to  that  by  the  prosecu- 
tor, the  defender  may  be  required  to  swear  on  a  reference  to  his 
oath.  In  criminal  cases  it  seems  to  be  incompetent  for  the  ac- 
cused to  refcT  the  truth  of  the  charge  generally  to  the  oath  of 
the  prosecutor,  public  or  private,  this  being  a  species  of  con- 
trad  un  the  pannels  side  hardly  rcconcileablc  with  the  prim* 
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plesof  criminal  jurisprudenee  ;  Hume,  vol.  i.  p.  3£>S,  and  vol  ii. 
p.  325  and  337.  In  civil  actions,  reference  to  oath  is  exclud- 
ed in  all  cases  of  an  infamous  nature,  such  as  theft,  swindling, 
and  the  like,  and  even  in  cases  which,  although  not  infamous, 
may,  if  prosecuted  criminally,  involve  the  party  in  personal 
punishment ;  Stair,  B.  it,  tit.  §  5  ;  Banldun^  %  iy.  tiL 
S2,  §  4 ;  Erjfe  B.  iv.  tit.  2,  §  9,  and  tit.  4,  §  91;  Tail  on 
Evidence,  p.  336-338. 

With  regard  to  the  effect  of  reference  to  oath  upon  third 
parties,  the  rule  is,  that  the  reference  is  a  bar  to  any  new  pro- 
cess upon  the  same  interest  and  cause  of  action,  hut  will  not 
affect  third  parties  who  have  not  sanctioned  it.  To  tins  rule, 
there  is  an  exception  in  the  ease  of  arrestments ;  for  the  arres- 
tee, whose  situation  is  not  to  be  made  worse  by  the  diligence 
of  creditors,  may  refer  his  defence  against  the  arrester  to  the 
oath  of  the  common  debtor ;  and  by  that  oath  the  arrester 
will  he  bound  ;  Kr#k:  B.  iil  tit.  6,  §  16.  So  also  the  oath  of 
a  bankrupt,  upon  reference  by  an  alleged  debtor  to  his  estate, 
rather  appears  to  be  admissible  against  the  estate,  where  there 
is  no  objection  on  the  ground  of  relationship  to  the  party  refer- 
ring, or  other  suspicious  circumstances ;  RdFa  Com.  vol.  ii.  p. 
515,  4th  edit.  As  to  references  by  or  to  co-obligants  or  co-cre- 
ditors, it  seems  to  he  settled  that  the  admission  of  one  co-obli- 
gant  or  co-creditor,  on  a  reference  to  his  oath,  does  not  bind 
the  others ;  nor  will  the  other  co-obligants  Off  co-creditors  be: 
bound  by  the  deposition,  in  a  reference  made  to  oath  by  one 
of  their  number-  But  the  rule  appears  to  be  different  as  be- 
tween principal  and  cautioner  ;  for  the  cautionary  obligation, 
being  merely  accessary,  must  stand  or  fall  with  the  principal 
obligation,  and,  consequently,  may  be  affected  either  by  the 
oath  on  reference,  or  by  the  reference  to  oath,  made  by  the 
principal  debtor  ;  Tali  on  Evidence,  p.  267-270.  The  oaths 
on  reference  of  guardians,  trustees,  and  managers  for  othei>, 
or  the  references  to  oath  made  by  them  in  matters  within  their 
administration,  bind  their  constituents  ;  c.  g\  the  oaths  or  re- 
ferences of  guardians  for  minors  bind  their  wards  ;  the  oaths 
of  wives  pr&posifa  rebus  domestic  :s>  or  of  children  m  JhmUia, 
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to  prove  necessary  furnishings,  bind  the  husband  or  father ; 
the  oaths  of  magistrates,  although  fundi  officio,  to  prove  con- 
tracts made  by  them  while  in  office,  bind  the  corporation ;  and 
the  like ;  Ersk.  B.  iv,  tit.  2,  §  10 ;  Banlion,  B.  iv.  tit.  3£,  § 
3  ;  Ta'it  on  Evidence,  p.  371-273.    The  general  rule  as  to  the 
effect  of  the  oath  of  the  cedent  on  the  assignee,  where  the  re- 
fcrence  is  made  by  the  debtor,  is,  that,  until  intimation  of  the 
assignation,  the  assignee  will  be  bound  by  the  cedent's  oath  ; 
hut,  after  intimation,  the  cedent's  oath  is  inadmissible  to  prove 
compensation,  payment,  or  any  other  direct  defence  against 
the  debt ;  except,  1.  Where  the  assignation  has  been  gratui 
tous,  or  in  trust  for  the  cedent ;  or,  2f/,  Even  where  the  assig- 
nation is  onerous,  if  it  have  been  made  after  the  subject  of  it 
has  become  litigious  by  an  action  (not  a  mere  citation)  at  the 
instance  of  the  debtor  against  the  cedent,  on  the  same  grounds 
on  which  the  debtor  afterwards  disputes  the  assignee's  claim ; 
or,  3 d,  If  the  assignee  have  followed  out  diligence  commenced 
in  name  of  the  cedent ;  or,  4fA,  If  compensation  against  the  ce- 
dent have  been  proved  tcripto,  and  the  assignee  pleads  recom- 
pensation  in  the  person  of  the  cedent,  the  cedent's  oatli  is  ad- 
missible against  the  assignee  to  elide  the  plea  of  rccompensa- 
tion — upon  the  principle  that  the  ground  of  recompensation  is 
still  in  the  person  of  the  cedent  unassigned,  and  may  therefore 
be  referred  to  his  oath  ;  Ersk.     hi,  tit.  5,  §  9,  10;  Stair,  B, 
iii.  tit.  1,  §  18  ;  Bardion,  B.  in.  tit.  1,  §  £5.    A  reference  to 
oath  by  the  public:  prosecutor  (where  that  is  competent)  in  a 
criminal  process,  with  a  negative  oath  by  the  accused,  will  not 
defeat  the  private  party*s  civil  claim  for  damages  ;  nor,  on  the 
other  hand,  will  a  similar  reference  by  the  private  party  in  a 
civil  action  compromise  the  right  of  the  public  prosecutor  to 
insist  against  the  defender  ad  vindictam  publicam  ;  Ta'it  on 
Evidini-c,  p.  279-    Sec  farther,  on  the  subject  of  this  section, 
Stair,      iv.  tit.  41,  §  8  ;  Banltm,  B.  iv.  tit.  32,  §  5  and  6 ; 
J8r*&  B.  iv.  tit.  %  §  10. 

Where  a  reference  to  oath  is  proposed,  the  usual  course  is 
for  the  party  referring  to  put  into  process  a  minute  of  reference, 
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which  is  seen  and,  if  necessary,  answered  by  the  opposite  par- 
ty ;  and  the  terms  of  the  reference  being  Anally  adjusted  and 
approved  of  by  the  judge,  the  deposition  is  taken  by  the  judge 
or  by  a  commissioner  in  the  ordinary  manner,  and  the  cause 
decided  according  to  its  import.  Reference  to  oath,  where 
otherwise  competent,  may  be  made  at  any  time  befure  extract, 
and,  according  to  some  authorities,  even  after  extract,  if  offer- 
cd  in  a  suspension.  It  has  also  been  lately  decided  that  such 
a  reference  is  admissible  after  a  verdict  in  the  Jury  Court 
against  the  party  referring,  on  account  of  bis  failure  to  prove 
bis  case ;  Clark,  20th  November  181  J),  Fac.  Coll.  Hitherto, 
however,  it  has  not  been  expressly  settled  whether  or  not  a  refer- 
ence  to  oath  can  be  competently  made  where  the  party  referred 
to  has  already  proved  his  case  by  witnesses  ;  Tail  on  Evidence  t 
p.  238. 

2.  Oaths  required  h/j  the  judge. — The  oaths  of  this  descrijv- 
iion  are  the  oath  in  supplement  and  the  oath  in  litem.  The 
oath  in  supplement  is  admitted  to  supply  deficiencies  in  legal 
evidence  where  the  party  whose  oath  is  allowed  has  brought 
what  is  called  a  semipkna  probath.  The  ordinary  case1? 
in  which  such  an  oath  is  admissible  are  those  in  which  the 
oath  of  a  merchant,  in  supplement  to  regularly  kept  books, 
is  admitted  to  prove  furnishings  made  by  him ;  or  where, 
in  questions  of  filiation,  the  oath  of  the  mother  of  an  illegitL 
mate  child  is  admitted  to  establish  the  paternity,  provided  she 
has  been  enabled,  by  other  evidence,  to  prove  such  intimacy  ot 
familiarity  between  herself  and  the  putative  father  as  raises  not 
a  suspicion  merely,  but  a  reasonable  belief  that  illicit  intercourse 
must  have  taken  place  within  the  requisite  time.  As,  however, 
oaths  in  supplement  do  not  rest  on  any  implied  contract  be- 
tween the  litigants,  they  may  be  redargued  by  contrary  proof 
afterwards  discovered,  or  the  cause  may  be  brought  under  re- 
view of  a  superior  court,  on  the  ground  that  the  oath  ought  not 
to  have  been  allowed ;  Ersh  B,  iv.  tit.  %  §  14>;  Tait  on  Bti* 
dence,  p.  280-288  ;  and  authorities  there  cited.  . 

Tbe  oath  in  litem  is  the  oath  of  the  pursuer  of  an  action  as 
to  the  amount  of  the  loss  or  damage  which  he  has  sustained 


through  the  defender ;  and  it  is  admitted  only  in  two  das?*? 
of  cases :  1*/,  Whore  there  is  full  proof  that  the  defender  has* 
been  engaged  in  some  illegal  act,  as  spuilzie,  or  the  like ;  and, 
In  the  case  of  losses  which  a  party  is  entitled  to  recover 
/ }.t  f/f/rf.'t/,  under  the  edict  nauhc,  caupoma,  stabularii.^  In  cither  case,  the 
oath  in  litem  is  conclusive  as  to  the  quantities  lest;  but,  in  so  far 
as  regards  the  price  or  value  put  on  the  articles,  it  is  subject 
to  modification  by  the  court ;  Erxk.  B.  iv,  tit.  2,  §  IS,  and  B, 
iii.  tit.  1,  §  29 ;  Stair,  B.  iv.  tit.  44,  §  4 ;  BanJcttmt  B.  i,  tit. 
10,  §  133,  and  tit,  16,  §  1.  B,  iv.  tit.  m>  §  11 ;  Tmt  vn  Evi- 
dence, p.  288^>9S. 

It  is  a  general  rule  that,  where  a  party  has  been  required  to 
51  ve  his  oath,  cither  on  reference,  or  by  the  judge,  the  re- 
quisition is  made  under  the  certification  that,  in  default  of  his 
appearing  to  make  oath,  or  on  his  declining  to  swear,  he  shall  be 
held  as  confessed  ;  that  is,  his  failure  to  appear,  or,  his  silence, 
will  be  deemed  equivalent  to  an  acknowledgement  on  oath  that 
;hc  fact,  as  stated  by  the  other  party,  is  correct.  Fer  this 
purpose,  however,  it  is  necessary  that  the  party  who  is  to 
swear  shall  have  heen  regularly  cited  either  apud  aeta,  {I  e>  by 
:he  judge  notifying  the  day  to  him  in  court)  ur  by  a  messenger 
it  arms.  See  Citation,  If  the  party  appear  and  swear  nm 
mcmiui  to  a  fact  so  recent  that  he  cannot  be  supposed  to  have 
forgotten  it,  that  will  be  held  equivalent  to  a  refusal  to  swear, 
Uict  he  will  be  held  as  confessed;  Er»k.  B.  iv.  tit.  £,  §  14; 
Tait  <m  Evidence,  p.  298  and  244, 

Although,  with  the  exceptions  of  the  oath  of  party  on  reference 
ind  of  the  oath  in  supplement  and  in  litem,  no  one  is  permitted 
\q  bear  evidence  in  his  own  favour,  yet  our  law  sanctions  or  re- 
quires several  judicial  or  voluntary  oaths,  affidavits,  and  decla- 
rations of  parties,  wbieh,  as  all  of  them  are  evidence  at  least 
against  the  parties  making  them,  it  is  proper  shortly  to  notice, 
1.  The  oath  of  calumny,  as  known  >11  our  Mcr  practice,  was 
x  declaration  upon  oath  by  a  party  of  his  belief  in  the  truth  of 
the  averments  on  which  his  plea  rested,  which  cither  of  the 
parties  in  a  cause  might  require  his  adversary  to  make  At 
best,  however,  it  never  was  any  thing  more  than  a  mere  oath 
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of  credulity,  or  opinion,  which  had  no  effect  against  the  party 
who  required  it  to  he  taken ;  and  in  practice  it  is  now  un- 
known. See  Calumny*  Oath  of.  The  bankrupt  statute, 
54  Geo.  II  I.  c.  137,  requires  from  the  bankrupt  and  those 
connected  with  his  affairs,  and  from  the  creditors,  sundry  affi- 
davits, oaths  of  verity  or  credulity*  and  other  declarations  up- 
on oath,  as  to  which,  and  all  similar  statutory  oaths  or  affida- 
vits, it  may  be  observed  that,  except  against  the  deponents 
themselves,  they  are  not  legal  evidence.  The  examinations 
upon  oath  of  the  bankrupt  and  others,  as  to  the  state  of  his  af- 
fairs, arc  in  law  regarded  as  mere  inquisitorial  investigations  of 
the  nature  of  a  precognition  \  and  it  is  only  in  the  event  of  the 
death  of  the  parties  by  whom  they  are  made  that  such  deposi- 
tions will  be  admitted  even  as  adminicles  of  evidence*  The 
affidavits  and  oaths  of  verity  or  credulity  by  creditors,  again, 
can  be  viewed  as  nothing  better  than  the  solemn  attestation  of 
a  party  in  his  own  favour,  not  as  legal  evidence  where  the  claim 
is  disputed ;  BelTs  Com.  voL  ii,  p.  429  and  510,  4th  edit,  lid, 
With  regard  to  judicial  examinations  of  a  party  not  upon  oath, 
as  to  the  facts  on  which  his  case  rests,  it  is  to  be  observed  that 
neither  party  can  insist  for  such  an  examination  of  his  adver- 
sary as  matter  of  right,  it  being  entirely  in  the  discretion  of 
the  judge  to  admit  it  or  not ;  and  that  the  declaration  of  a 
party  on  such  an  examination,  although  good  evidence  against 
himself,  can,  as  against  his  opponent,  be  received  as  no  more 
than  the  deliberate  statement  of  a  party.  Such  examinations 
are  altogether  incompetent,  1 .  Where  a  reference  to  oath  is 
intended,  or  is  the  only  mode  of  proof  competent  in  the  cir- 
cumstances of  the  case ;  Where  writing  is  indispensable  ; 
and,  #d,  Where  the  facts,  in  regard  to  which  the  party  is  pro 
posed  to  be  judicially  examined,  are  such  as  would  infer  perso- 
nal punishment  or  infamy  against  him,  if  prosecuted  criminal- 
ly;  Gordon,  22d  December  1809,  Fac.  Coll. ;  Tail  on  Evi- 
dence, p.  4th,  In  criminal  prosecutions,  the  volun- 
tary declarations  emitted  by  the  accused,  in  the  course  of  a 
precognition,  or  before  the  libel  has  been  served  upon  him, 
Var„  L  O  p 
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may  be  founded  upon  at  his  trial  as  articles  of  evidence,  which, 
taken  Along  with  the  other  evidence  adduced,  may  contribute 
to  his  conviction.  Sec  Declaration.  Lastly^  The  admissions 
or  confessions  made  by  a  party,  either  on  a  judicial  examina- 
tion or  voluntarily  in  court,  or  even  extrajudicially  if  seriously 
made,  may  supersede  the  necessity  of  resorting  to  other  evi- 
dence, all  such  admissions  or  confessions  being  good  evidence 
against  the  party  making  them.  Jiut  from  this  rule  are  ex- 
cepted admissions  or  concessions  made  in  the  course  of  extra- 
judicial com  muni  ngs  for  a  settlement  of  the  case ;  for  it  u 
presumed  that  a  party  is  willing  to  make  large  concessions  in 
order  to  avoid  a  law- suit ;  and,  besides,  were  such  communica- 
tions to  be  taken  advantage  of,  it  might  prove  a  serious  obsta- 
cle to  compromises ;  Knk\  B+  iv,  tit.  %  §  33 ;  Stair,  B.  iv. 
tit.  45,  §  5-8 ;  BanJ:.  B.  iv.  tit.  33,  §  18,  19  ;  9M  m  EvU 
deiice,  p.  305. 

III.  OF  THE  ORDER  IN  WHICH  EVIDENCE   IS  TO  BE  RECEIV- 
ED ?   WITH  SOME  GENERAL  RULES  AS  TO  EVIDENCE* 

The  best  evidence,  and  that  to  which  a  party  ought  first  to 
resort  in  support  of  his  plea,  is  a  written  deed.  Where  that 
does  not  exist,  parole  proof,  where  otherwise  admissible,  may 
be  resorted  to  ;  and,  failing  both  of  there,  the  party  may, 
where  such  a  mode  of  proof  is  competent,  refer  the  point  at  i-s- 
sue  to  the  oath  of  his  opponent. 

The  following  rules  applicable  to  the  subjeet  of  evidence  ge- 
nerally may  be  of  service  : — 

I.  Neither  judges  nor  juries  can  legally  proceed  upon  their 
own  private  knowledge  concerning  matters  of  fact  at  issue  be- 
fore them ;  but  are  bound  to  decide  solely  according  to  the  le- 
gal evidence  judicially  adduced  i  Hume,  voh  ii.  p.  310. 

IL  It  is  a  general  rule  that  the  best  evidence  to  be  had  in 
the  circumstances  must  be  adduced.  Thus,  it  is  incompetent 
to  prove  the  contents  of  a  written  document  otherwise  than  by 
the  document  itself,  if  it  be  in  existence  i  except  in  the  case  of 
extracts  from  public  or  judicial  records,  as  already  explained- 
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And  cm  the  same  principle  hearsay  evidence,  generally  speak* 
ing,  is  inadmissible  ;  that  is,  where  a  fact  or  facts  pertinent  to  tho 
issue,  and  in  the  knowledge  of  a  cow  potent  witness,  are  pro- 
posed to  L*  proved,  not  by  that  witness  himself,  hut  by  the 
evidence  of  one  who  heard  him  state  them.  Such  evidence  is 
rejected  as  not  being  the  best ;  for  if  the  person  who  uttered 
the  words  be  alive,  and  in  a  condition  to  give  evidence,  his  tes- 
timony would  li  better  ;  and  also  because  the  words  thus  at- 
tempted ti>  be  proved  were  not  spoken  upon  oath ;  or,  even  if 
they  were,  there  was  no  opportunity  of  cross-examination  by 
the  party  interested  to  impugn  the  testimony,  Hut  to  this 
rule  there  are  exceptions :  I.  Where,  in  a  criminal  prosecu- 
tion, the  Ay'my;  declaration  of  the  injured  party  as  to  the  mor- 
tal injury,  uttered  in  the  prospect  of  death,  is  allowed  to  he 
proved  by  hearsay  on  a  trial  for  his  murder.  2.  Even  in  civil 
cases,  hearsay  evidence  is  admitted  where  the  statements  of  a 
competent  witness,  in  relation  to  the  matter  at  issue,  are  offer- 
ed to  he  proved  aftrr  his  death,  or  after  he  has  become  insane. 
3dhf*  It  is  stated  by  some  authorities,  as  another  exception  to 
this  rule,  that  hearsay  is  admitted  in  evidence  where  it  forms 
part  of  the  transaction  which  is  the  subject  of  inquiry.  But 
where  the  transaction  in  question  concerns  words  spoken  (as  in 
the  catt  of  defamation  or  the  like)  and  those  words  are  at- 
tempted to  be  proved  by  a  witness  who  was  present  and  heard 
them,  that  plainly  is  not  heurwy,  as  technically  understood. 
It  wouM  not  be  hearsay,  in  such  a  case,  unless  the  evidence  of 
one  who  was  not  present  were  adduced  to  prove  what  he  heard 
about  the  transaction  from  one  who  was  present ;  Tall  mi  Ei+U 
demx,  p.  ;  Phllllpx  o«  Evidence,  p.  278,  4th  edit. ; 
Hume,  vol.  it.  p.  #)1  ;  Murray '.y  J  any  Court  Reports,  vol.  i. 
p.  J)5  and 

III,  By  the  law  of  Scotland  no  fact  can  be  legally  proved, 
and  in  criminal  cases  no  conviction  can  follow  on  the  unsup- 
ported testimony  of  a  single  witness,  however  unimpeachable 
his  credit  may  be.  Hut  where  one  witness  swears  distinctly 
to  a  fact,  the  want  of  a  second  witness  to  the  same  specific  f  act 
may  be  supplied  by  a  witness  to  corroborative  circumstances ; 
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and  in  cases  of  circumstantial  evidence  only,  two  witnesses  are 
not  required  to  prove  each  circumstance  of  the  same  transac- 
tion. Nor,  where  a  specific  offence  is  charged,  is  it  necessary 
to  prove  cadi  reiterated  act  by  two  witnesses,  unless  where  the 
acta  have  no  sort  of  connexion  with,  or  relation  to,  each  other. 
Thus,  if  in  a  prosecution  for  defamation,  one  witness  swear 
that  lie  heard  the  defender  utter  the  slander,  and  another  swear 
that  he  heard  him  use  expressions  of  a  similar  import  on  a  dif- 
ferent occasion,  that  will  amount  to  legal  proof;  handles,  lKth 
July  1816;  Murray  x  Jury  Court  Reports,  vol.  i.  p.  79; 
but,  if  successive  acts  of  uttering  forged  notes  to  different  per- 
sons, and  in  different  places,  be  charged,  two  witnesses  to  each 
act  seem  to  be  requisite  ;  II mm,  vol.  ih  p.  371—^72 ;  Tmt  on 
Evidence \  p.  435.  Several  exceptions  to  the  general  rule  of 
the  common  law  arc  introduced  by  special  statutes,  authorising 
conviction  on  the  oath  of  one  credible  witness,  as  in  the  case 
of  certain  offences  against  the  laws  of  customs  and  excise,  the 
game  laws  and  the  like ;  Bankton,  B.  iv.  tit.  30,  §  2.  See 
Game. 

IV.  It  is  a  trite  rule  in  evidence,  that  a  party  cannot  be  re- 
quired to  prove  a  negative ;  but  when  evidence  is  adduced  m 
support  of  the  affirmative,  such  evidence  may  be  rebutted  hy 
opposite  proof,  which  is  not  properly  proving  a  negative,  hut 
merely  proving  a  proposition  inconsistent  with  that  which  is 
affirmed.  Authorities  state  as  an  exception  to  this  rule  the 
case  of  magistrates  or  others  charged  with  neglect  of  official 
duty,  where  the  legal  presumption  is,  that  the  functionaries 
have  acted  regularly  until  the  contrary  be  proved  ;  Ihttchc- 
svrCs  Justice  of  Peace,  B.  I:  c  6,  p.  277. 

V.  Every  member  of  the  community,  if  legally  capable,  is 
bound  to  give  evidence  when  required  by  competent  authority  ; 
and  peers,  us  well  as  commoners,  when  examined  as  witnesses, 
must  be  sworn  to  tell  the  truth.  Quakers,  on  account  of  reli- 
gious scruples,  arc,  by  special  statutes,  allowed  to  make  a  so- 
lemn affirmation  instead  of  an  oath  in  civil  cases,  and  under 
the  bankrupt  and  election  and  other  statutes  ;  but  no  quaker 
is  qualified  or  permitted,  by  virtue  of  an  affirmation,  "  to  give 
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H  evidence  in  any  criminal  eases,  or  to  serve  on  juries,  or  to 
«  bear  any  office  or  place  of  profit  in  the  government  ff  2# 
Geo.  IL  c,  46,  §  34 ;  Tait  on  Evidence,  p.  300  and  422. 

VI.  It  is  a  role  of  the  law  of  Scotland  that  witnesses  must  be 
examined  out  of  the  presence  of  each  other ;  and  that  examin- 
ed and  unexamined  witnesses  shall  have  no  communication  with 
each  other,  lost  the  unexamined  witnesses  may  tje  biassed  by 
hearing  what  the  others  have  deponed.  Neither,  generally 
speaking,  are  unexamined  witnesses  permitted  to  lie  present  in 
court,  or  before  the  commissioner,  while  the  case  is  going  on, 
or  while  objections  to  their  admissibility,  or  to  the  competency 
of  the  questions  proposed  to  be  put  to  them,  are  under  discus- 
sion ;  Stair ,  U.  iv.  tit.  43,  §  18. 

VI L  The  rule  with  regard  to  the  expenses  of  witnesses  is, 
that  they  arc  entitled  to  the  expenses  of  travelling  to  and  from 
the  place  to  which  they  are  cited  to  give  evidence,  and  of 
stay  while  they  are  detained.  The  act  of  sederunt  21st  De- 
cember 17G'£>,  fixes,  on  a  very  moderate  scale,  the  rates  of  such 
allowances  to  witnesses  in  cases  before  the  Court  of  Session, 
and  authorises  the  expenses  to  be  levied  by  summary  warrant 
against  the  agent  of  the  party  adducing  them ;  and,  although 
a  witness  may  not  be  entitled  to  enforce  payment  of  more  than 
the  rates  so  fixed,  yet,  in  practice,  a  sum  sufficient  to  defray  the 
reasonable  expenses  incurred  by  the  witnesses  is  allowed,  with- 
out regard  to  the  rates  of  the  act  of  sederunt.  But  where  the 
witness,  by  disobeying  the  first  citation,  renders  letters  of  second 
diligence  necessary,  he  forfeits  the  allowance  for  expenses ; 
Er&k.  B.  iv.  tit.  ^,  4j  30  ;  Ta'tt  on  Evidence,  p.  417.  In  crimi- 
nal cases,  in  like  manner,  witnesses  are  entitled  to  a  reasonable 
sum  for  travelling  expenses  ;  although  they  may  be  compelled 
to  come  from  any  part  of  Great  Britain  or  Ireland  to  bear  tes- 
timony on  a  criminal  trial,  without  any  previous  tender  of  ex- 
penses ;  54  Geo*  III.  c*  I8(i  Their  expenses  are  paid  by  the 
parties  who  adduce  them  ;  and,  in  case  of  refusal  or  delay » 
payment  may  be  enforced  by  letters  of  horning  against  the  ad* 
ducers  ;  and  there  arc  examples  on  record  of  such  homings  being 
issued,  even  against  the  C  rown  lawyers ;  Hume,  voL  ii.  p-  iJfty, 
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Note.  Witnesses  do  not  appear  to  be  entitled  to  any  remune- 
ration for  loss  of  time  ;  although  persons  in  the  working  classes 
are  usually  allowed  wages  at  the  ordinary  rate  of  their  trade  j 
and  it  is  said  to  he  the  practice  in  England  to  wake  allowances 
for  loss  of  time  to  medical  men  and  attornics,  in  addition  to 
their  travelling  expenses ;  Phillips  o?i  Evidence,  vol.  i.  p,  4. 

Larthj,  It  may  be  observed  that  a  proof  prout  de  jure 
means  a  proof  by  all  the  legal  means  of  probation,  L  c.  by 
writing,  by  witnesses,  and  by  oath  of  party  ;  although,  in  prac- 
tice, the  phrase  is  usually  employed  to  signify  a  proof  of  facts 
and  circumstances  by  witnesses,  in  support  of  an  averment,  in 
contradistinction  to  a  proof  limited  to  writ  or  oath  of  party ; 
Jianktoti,  H.  iv.  tit.  27,  §  1  ;  Ersk.  B>  iv.  tit.  2,  §  1. 

EVIDENTS  ;  a  word  used  by  conveyancers  as  synonimous 
witli  writs  or  title-deeds,  by  which  property  is  proved.  Sec 
Balfour's  Practices  anent  Cttarfouris  and  Evidentis,  p.  187, 
€ t  seq. 

E  WEST  ;  nearest.  The  word  is  used  in  this  sense  in  our 
older  statutes.  Thus,  the  act  157£,  a  48,  in  regard  to 
manses  and  glebes,  provides,  that  the  manses  "  maist  eicest  to 
li  the  kirk"  shall  pertain  to  the  minister  or  reader,  "  together 
"  with  four  acres  of  land  of  the  glebe  at  least  lyand  eon* 
"  tigue,  or  maht  ewest  to  the  said  manse,  gif  there  be  sa 
"  mcikle* 

EX  OFFICIO  ;  is  a  term  applied  to  acts  done  by  a  func- 
tionary in  virtue  of  his  offta\  without  being  applied  to,  or 
v i  t h on t  a  spec i al  w arran t.  An  ex  officio  inform ation ,  i n  th e  1  aw 
of  England,  is  an  information  (analogous  to  a  Scotish  indict- 
ment) filed  by  the  Attorney-General  etc  propria  motu,  and 
without  the  intervention  of  any  judicial  authority.  Bee  Tom- 
Diet.  h.  t. 

FX  PARTE.  In  judicial  proceedings  a  step  is  said  to  he 
taken  ex  parte,  when  the  adverse  party,  either  hy  neglect  or 
refusal  to  appear,  has  not  been  heard,  or  has  not  stated  his 
reasons  why  what  is  asked  should  not  be  granted. 

EX  POST  FACTO;  is  a  term  used  in  law  to  signify 
BOmetbltlg  done  With  a  retrospect  to,  and  in  order  to  affect  some 
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right  or  demand  which  had  been  brought  into  question  before 
thecal"  post  facto  act  or  deed  was  done.  An  ex  post  facto  law  is 
a  law  which  operates  retrospectively  ;  as,  for  example,  which  im- 
poses a  penalty  on  an  act  or  deed  done  before  the  law  was 
enacted,  and  which  act  or  deed,  when  done,  was  not  penal  or 
prohibited.  This  is  an  extraordinary  remedy  resorted  to  only 
iii  extreme  cases;  and  which  seems  to  be  justifiable  only  where 
the  law  so  made  is  directed  against  some  umnicstioiiahle  moral 
wrong,  which,  from  the  mircquency  of  its  occurrence,  or  from 
its  enormity,  may  not  have  been  hitherto  made  the  object  of 
legislation. 

EX  DELIBERATION!:  DOAUXORCM  COXCILIL 
These  words  are  annexed  to  all  signet  letters  which  pass  the 
King's  signet  for  Scotland,  on  bills  presented  at  the  Hill- 
Chamber  of  the  Court  of  Session  ;  such  as  privileged  sum- 
monses, letters  of  suspension,  supplement,  and  tlie  like — letters 
of  horning  on  decrees  of  inferior  j udges — letters  of  caption  and 
other  diligences  requiring  bills.  The  words  are  subjoined  to 
the  signet  letter  immediately  above  the  subscription  of  the 
writer  to  the  signet.  See  /it  lis  of  Signet  Letters.  BULCham- 
her.  See  also  Stair,  B.  iv.  tit,  3,  §  4?  and  32;  Bank-tort)  B. 
iy.  tit.  27,  §  0. 

EXACTION  ;  as  understood  in  the  law  of  England,  is  a 
wrong  done  by  an  officer,  or  one  in  pretended  authority,  by 
taking  a  fee  or  reward  which  the  law  does  not  allow  him.  As 
contradistinguished  from  extortion^  it  is  said  to  be  an  exaction, 
when  the  officer  wrests  a  fee  or  reward  where  none  is  due^ 
whereas  it  is  extortion ,  when,  something  being  due,  the  officer 
extorts  more  than  he  is  entitled  to  ;  Tomllns1  Diet  h.  & 

EXAMINATION  of  a  PRISONER.  See  Declaration. 
Criminal  Proseeu  t ton . 
EXAM  I  NATION,  JUDICIAL.    See  Declaratiort. 
EXAMINATION  of  a  WITNESS.    See  Evidence. 
EXAMINATION  ot  a  BANKRUPT.    Jiy  the  bank 
rupt  statute  (54  Geo.  III.  c.  137,  §  32  and  33)  the  sheriff  of 
the  county  where  the  debtor  resides,  or  where  his  business  was 
carried  on,  \s  directed,  on  the  application  of  the  trustee,  to  tix 
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two  diets  for  the  public  examination  of  the  bankrupt,  upon 
oath,  as  to  the  state  of  his  affairs  and  other  circumstances  rela, 
tire  thereto.  The  trustee  must  apply  for  this  purpose  within 
eight  days  after  his  election  has  been  approved  of  by  the  Court 
of  Session  ;  and  the  sheriff  must  name  one  day,  not  lees  than 
fourteen  days,  nor  more  than  three  weeks,  from  the  date  of  the 
application,  and  another  day,  not  less  than  fourteen  days,  nor 
more  than  three  weeks,  after  the  first  day  so  named,  as  the  two 
diets  fbr  examination.  The  trustee  must  then  intimate  his 
own  appointment  as  trustee,  and  the  diets  fixed  by  the  sheriff 
for  the  examination,  in  the  Edinburgh  and  London  Gazettes, 
The  examination  is  conducted  in  presence  of  the  sheriff-depute 
or  substitute,  within  the  sheriff-court-house  of  the  district,  or 
in  sueh  other  place  as  the  sheriff  may  appoint?  the  judge  who 
officiates  being  entitled  to  a  fee  of  one  guinea  for  each  sitting. 
The  wife  of  the  bankrupt  and  others  of  his  family,  or  connect- 
ed with  his  business,  may  also  be  examined  (upon  oath,  if  re- 
quired) if  the  trustee  find  it  necessary,  for  the  purpose  of  ob- 
taining a  full  discovery  of  the  bankrupt's  estate  and  effects. 
Sec  Sequent  ratUm. 

EXAMINED  COPIES.  In  the  phraseology  of  the 
English  law,  an  examined  copy  of  a  deed,  writing,  or  record, 
is  a  copy  or  extract  of  the  deed  or  entry  in  the  record,  examin- 
ed and  certified  by  the  proper  officer.  The  term  is  nearly 
synonimous  with  the  Scotch  law  term  extract.  As  to  the  effect 
of  sueh  examined  copies  or  extracts,  and  of  notarial  copies, 
when  produced  as  evidence,  see  the  article  Evidence,  njpttftj 
p.  554  and  553. 

EXCAMIilON  ;  is  the  legal  name  of  the  contract  whereby 
one  piece  of  land  is  exchanged  fbr  another.  The  deeds  by 
which  the  contract  is  completed  ought  to  bear  that  the  lands 
ore  excambed  and  disponed  in  exeambion.  The  implied  war- 
randice of  this  contract  is  real  warrandice?  in  virtue  of  which, 
either  party,  in  case  of  eviction  of  the  land  which  he  has  re- 
ceived in  exeambion,  may  recover  possession  of  the  land  which 
he  gave  in  exchange.  This  right  to  recur  to  the  original  pro- 
perty in  case  of  eviction  is  competent  to  the  original  excamber, 
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and  his  heirs  and  singular  suLTC^nrs,  against  the  party  with 
whom  he  contracted,  and  his  heirs  and  singular  successors,  even 
although  the  singular  successor  may  have  acquired  his  right 
prior  to  the  eviction.  The  original  title  of  the  party  claiming 
under  this  warrandice  is  proved  by  the  recital  in  the  contract  of 
exeainbion  ;  it  being  presumed  that,  when  the  exchange  was 
made,  lie  delivered  the  title- deeds  of  the  portion  exeambed  to 
the  other  party,  unless  the  contrary  appear.  In  order  to  con- 
stitute this  sort  of  warrandice,  the  deeds  must  expressly  bear 
that  the  lands  are  mutually  given  in  excambion  ;  Ersk.  B-  h.  tit, 
%  §  28.  Stair,  B,  L  tit.  14,  §  1.  Bankton,  B.  i.  tit.  19,  §  4. 

EXCEPTION  \  is  a  term  borrowed  from  the  Roman  law, 
and  used  in  the  law  of  Scotland  as  synonimous  with  defences. 
According  to  Stair,  «  Exceptions  arc  so  termed  by  the  Ro- 
M-  man  law,  from  the  formula:  of  actions  in  that  law,  and  the 
*'  edicts  of  the  prcetors,  which,  if  they  did  bear  conditions  not 
*-  to  hold  in  such  cases,  these  conditions  were  thence  called  ex- 
tt  ceptions  r  Stair,  B.  iv.  tit,  40,  §  14-  In  Spotis  wood's  An- 
notations on  Hope's  Minor  Practicks,  there  is  the  following 
note  on  the  word  Exception  :  "  This  word  is  from  the  law  of 
(t  the  Romans  ;  and  in  their  language  cacipeie  signifies  to  dc- 
**  fend,  and  so  an  exception  is  called  a  defence ;  or  it  may  be 
"  said  to  be  taken  from  the  style  or  formula  of  the  summons, 
"  which  was  in  use  to  be  given  with  a  nisi,  unless,  si  w»,  if 
M  the  other  party  do  not,  extra  qttamsi,  without  the  defender, 
"  do  this  or  that,  &c.  And  the  Emperor  Justinian,  in  the 
"  title  of  his  Institutes,  which  treats  of  exceptions,  at  the  be^ 
"  ginning  says,  '  That  exceptions  arc  devised  to  defend,  and 
*'  are  introduecd for  the  sake  of  those  against  ichom  the  action 
"  is  raised;  bccatiset  continues  fie,  it  often  happens  that* 
"  though  the  pursuit  be  according  to  /arc,  yet  it  is  unjust 
"  against  him  who  is  called  to  it?  A  defender,  who  comes* 
<(  prepared  for  his  defence,  either  denies  that  the  pursuer  has 
"  right  and  title  in  law  to  pursue,  or,  though  he  finds  the  ac- 
"  tion  competent,  yet  propounds  something  that  either  rc~ 
W  moves  it  wholly,  or  diminishes  the  claim  ;  and  this,  m  a 
"  proper  sense,  and  not  the  infiriation  or  total  denial,  is  an  ex- 
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*'  ception.  But,  generally  speaking,  every  thing  which  one  al- 
"  leges  for  defending  himself,  and  for  eliding  the  action,  is 
f*  called  an  exception  f*  Hopfs  Minor  Practicks  by  Spoilt- 
uvodf  tit.  1  of  the  Form  of  Prat  er,  p.  %Q7  Not?* 

In  the  more  correct  acceptation  of  the  term  exceptiony  there- 
fore, it  is  not  applicable  to  a  defence,  which  denies  the  relevan- 
cy of  the  lil>el  as  laid ;  or  which  resolves  into  an  objection  to 
the  citation  of  the  party,  and  the  like ;  since,  strictly  speaking, 
an  exception  must  assume  that  the  libel  is  relevant,  but  allege 
that  the  defender  is  not  liable  in  the  conclusion,  in  respect  of 
the  exception  which  he  pleads.  This  distinction,  however, 
lias  not  hitherto  been  much  attended  t'>  in  our  practice.  Mec 
Defences. 

It  is  a  question  of  some  practical  importance  whether  the 
defence  against  an  action  is  pleadable  by  vr&y  of  exception,  or 
whether  it  Buret  not  be  made  good  by  a  separate  action.  This 
difficulty  arises  in  cases  where  the  demand  rests  on  a  deed  ex 
faue  valid  and  regular,  but  which  is  reducible  on  the  head  of 
death-bed,  or  of  fraud,  force,  or  fear,  or  the  like  ground.  It 
seems  to  be  settled  that  tvi  Jink  nullities,  whether  at  common 
law  or  founded  on  statute,  are  pleadable  by  way  of  exception, 
lint  the  exception  of  fraud,  force,  or  fear,  if  the  deed  alleged 
to  have  been  thus  illegally  obtained  relate  to  heritage,  cannot 
he  pleaded  by  way  of  exception.  The  defender  in  such  a  case 
must  reduce  the  deed  to  which  he  objects.  The  same  is  the 
rule  as  to  death-bed  dccd-< — death-bed  being  pleadable,  not  by 
way  of  exception,  but  by  reduction ;  although,  by  our  older 
practice,  the  rule  seems  to  have  been  different  in  petitory  and 
declaratory  actions  at  least.  See  Calderwood  against  Schaw, 
14th  November  1<3(>8,  Mor.  p.  12,607  and  p.  2737;  Stair, 
I?,  ui.  tit.  iv.  §  31. 

According  to  one  authority,  the  distinction  between  allega- 
tions proponable  by  way  of  exception,  and  those  which  must  be 
established  by  way  of  action,  is  founded  in  "  the  circumstances 
**  of  the  process ;  as  when,  in  defending  the  right  quarrelled  in- 
*  cu! ndcr,  other  persons  not  called  to  the  principal  action  arc 
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concerned,  or  the  process  will,  it  that  allegiance  be  instantly 
<i  te&ifltoA,  expatiate  into  another  form  or  kind  of  action,  of 
(*  higher  and  more  weighty  consequence  than  the  principal  pro- 
*■  i  t  -  ;,  or  that  this  will  Ik?  retarded,  tlie  question  being  only  a 
t;  prejudlchim  or  preparatory,  and  which,  though  sustained,  will 
"  not  determine  the  principal  cause SpothwowP*  notes  on 
Hopes  Minor  Practkks,  p.  S*3^30,  Sec  also  Stair,  B.  iv.  tit. 
40,  §  16,  ti  m%4 

EXCEPTIONS,  BILL  OF.  In  England,  if  the  counsel 
for  cither  party,  at  the  hearing  or  determining  of  a  cause,  ap- 
prehend that  the  judge,  either  in  Ids  directions  or  decisions, 
mis-states  the  law,  they  may  require  him  to  seal  a  bill  of  ex- 
vcpimn^  stating  the  point  wherein  lie  id  supposed  to  err; 
which  bill  is  of  the  nature  of  an  appeal  to  the  next  superior 
court ;  Block,  vol.  iii.  p,  STL  And  when  jury  trial  in  civil 
causes  was  extended  to  Scotland  by  the  stat.  55  Geo.  HI-  c. 
4&,  it  having  been  deemed  proper  to  adept  sundry  English 
law  terms  and  forms,  in  preference  to  those  which  onr  own  law 
supplied,  amongst  others,  bills  of  exceptions  were  introduced,  as 
to  which  the  following  provisions  are  made  in  section  7  of  the 
statute:  "It  shall  be  competent  to  the  counsel  for  any  party, 
"  at  the  trial  of  any  issue  or  issues,  to  except  to  the  opinion  and 
M  direction  of  the  judge  or  judges  before  whom  the  same  shall 
et  be  tried,  either  as  to  the  competency  of  witnesses*  the  admis- 
"  sibility  of  evidence,  or  other  matter  of  law  arising  at  the 
"  trial."  The  ground  of  exception  must  be  first  stated  ver- 
bally to  the  Jury  Court,  and  then  reduced  into  writing,  accor- 
ding to  a  form  prescribed  in  the  App.  to  the  Act  of  Sederunt 
9  Dec.  1 81 5,  No,  XL  and  signed  by  the  judge  or  judges  of 
tlie  Jury  Court.  But  notwithstanding  such  exception,  the 
trial  shall  proceed,  and  the  jury  shali  return  their  verdict ; 
and,  after  the  trial,  the  judge  who  presided  shall  forthwith  pre- 
sent the  bill  of  exceptions,  with  the  order  or  interlocutor  direc- 
ting the  issue,  and  the  verdict  of  the  jury  indorsed  thereon, 
to  the  Division  of  the  Court  of  Session  by  which  the  issue  or 
issues  were  directed  ;  4  4  which  shall  thereupon  order  the  said 
u  exception  to  he  heard  in  presence  on  or  before  the  fourth 
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**  sederunt  day  thereafter;'  If  the  Court  of  Session  allow  the 
exception,  another  jury  shall  be  directed  to  be  summoned  for 
the  trial  of  the  issue — if  the  exception  be  disallowed,  the  ver- 
dict indorsed  on  the  bill  is  declared  final  and  conclusive  ;  the 
party,  however,  against  whom  any  interlocutor  is  pronounced 
on  the  matter  of  the  exception,  being  entitled  to  appeal  to  the 
House  of  Lords  against  that  interlocutor  ;  the  appellant  attach. 
1D£  a  copy  of  the  exception  to  the  petition  of  appeal ;  and  pro* 
vided  that  such  appeal  is  presented  to  the  House  of  Lords 
within  four  teen  days  after  the  interlocutor  is  pronounced,  if 
Parliament  be  then  sitting,  and,  if  not,  then  within  eight  days 
after  the  commencement  of  the  next  session  of  Parliament. 
These  appeals  have,  under  this  statute,  a  precedence,  being 
appointed  to  he  heard  on  or  before  the  fourth  cause  day  after 
the  time  limited  for  laying  the  printed  appeal  cases  upon  the 
tabic  of  the  House  of  Lords  ;  55  Geo,  III,  c.  42,  §  7. 

In  the  more  recent  statute,  5iJ  Geo.  III.  e.  35,  §  15,  it 
is  provided,  that,  in  all  cases  in  which  general  verdicts  are 
found  by  the  jury,  the  motion  for  setting  aside  the  verdict 
and  granting  &  new  trial  shall  be  made  in  the  Jury  Court, 
in  presence  of  two  at  least  of  the  Jury  Court  judges,  and  not 
in  the  Court  of  Session  ;  and  the  order  granting  or  refusing 
such  new  trial  by  the  Jury  Court  shall  not  be  subject  to  re- 
view by  petition,  representation,  appeal  to  the  House  of 
Lords,  or  otherwise,  unless  the  motion  for  setting  aside  the 
verdict  be  founded  on  misdirection  of  the  judge  at  the  trial 
in  matter  of  law,  or  on  the  undue  admission  or  rejection  of 
evidence ;  in  which  cases  (§  17)  *'  it  shall  he  competent  to  the 
"  party,  against  whom  judgment  is  given  by  the  Jury  Court, 
**  to  tender  a  bill  of  exceptions  to  such  judgment  in  the  same 
44  manner  as  at  a  trial ;  and  the  proceedings  on  such  bills  of 
"  exceptions  shall  be  conformable  in  all  respects  to  the  pro- 
"  visions  of  the  Act  55  Geo.  Ill,  c,  42:  Provided  that,  in 
44  cases  remitted  from  the  Court  of  Admiralty  to  the  Jury 
**  Court,  the  bills  of  exceptions  shall  be  presented  by  the 
*s  Judge  of  the  Jury  Court  to  the  Divisions  of  the  Court 
**  of  Session  alternately!  beginning  with  the  First  Division : 
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u  Provided  farther,  that  motions  for  new  trials  on  a  special 
"  verdict,  or  special  findings,  shall  be  made  in  the  Division  of 
"  the  Court  of  Session  from  which  the  proceedings  were  sent 
"  to  the  Jury  Court  in  manner  directed  by  the  said  recited 
"  act  (55  Geo.  III.  a  4&) :  Provided,  nevertheless,  that  the 
*'  interlocutor  to  be  pronounced  on  such  motion  shall  be  final, 
4£  and  shall  not  l>e  subject  to  review  by  petition,  represcnta- 
"  tion,  appeal  to  the  House  of  Lords,  or  otherwise;'  Fend- 
ing the  discussion  on  the  bill  of  exceptions,  the  process  and 
productions  remain  in  the  Jury  Court  (fj  18)  in  or  tier  to  en- 
able that  Court  to  proceed  with  the  new  trial,  if  the  judgment 
shall  be  reversed,  or  to  pronounce  judgment  upon  a  general 
verdict,  in  case  it  shall  be  affirmed.  It  being  competent  to 
the  Division  of  the  Court  of  Session  to  order  the  process  and 
productions  to  be  brought  into  the  Division  when  they  deem  it 
mressiiry— the  process  being  returned  when  the  interlocutor 
on  the  bill  of  exceptions  is  pronounced,  "  in  all  cases  of  special 
"  verdicts,  or  special  findings — in  nil  eases  where  the  judg- 
"  inent  of  the  Jury  Court  on  a  bill  of  exceptions,  other  than 
L£  new  trials,  is  affirmed ;  the  whole  process  and  productions 
"  shall  be  forthwith  remitted  to  the  Court  of  Session,  that  the 
"  said  Court  may  proceed  to  discuss  the  law  of  the  case,  and 
"  pronounce  judgment  thereout    See  Jury  C&itrt. 

EXCEFTIO  NON  NUMERATE  PECUXIJE.  Thia 
was  one  of  the  ltoman  Jaw  exceptions,  fbuuded  on  the  obliga. 
tin  Uteramm  of  the  Romans.  The  ohligatio  titer  arum  was 
constituted  by  a  writing,  the  granter  of  which  acknowledged 
receipt  from  the  creditor  of  a  certain  sum  of  money.  13ut  as 
the  obligation  was  sometimes  granted  before  the  money  was 
advanced,  spc  numeranda-  pecuniae  by  the  Roman  Jaw,  the 
obligation  until  the  lapse  of  two  years  after  its  date  and  de- 
livery did  not  prove  the  receipt  of  the  money  ;  and  the  debtor 
against  whom,  within  that  time,  a  demand  for  re-payment  was 
made,  might  plead  the  exceptio  non  numerate  pecunia that 
is,  that  the  money  of  which  re-payment  was  demanded  was 
truly  never  advanced.  This  exception  was  sufficient  to  elide 
the  demand,  unless  the  creditor  proved  that  he  hud  advanced 
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the  money.  In  the  older  form  of  the  Scotch  bond  for  borrow- 
ed money,  the  debtor  was  made  to  renounce  "  the  exception 
«  of  not  remunerated  money,''  from  a  groundless  apprehension 
til  at  the  Roman  law  exception  might  be  pleadable.  It  does 
not  appear,  however,  to  have  been  at  any  time  recognised  in 
the  law  of  Scotland.  This  renunciation,  therefore,  is  only  one 
among  many  proofs  of  that  over  anxiety  in  eun  vertices,  w here- 
by points  otherwise  free  from  all  doubt  have  been  sometimes 
brought  into  question.  See,  as  to  this  exception,  Erxk.  B>  fit 
tit.     §  5;  Stair,  11.  I  tit.  1U,  §  1L 

EXCEPTIO  REI  JUDICATA!  is  an  exception  plead, 
able  by  a  party  who  has  formerly  had  the  matter  in  controversy 
judicially  determined  by  a  competent  tribunal,  in  a  question 
with  the  same  parties,  or  with  parties  in  the  same  interest,  and 
proceeding  on  the  same  vwdhna  condudciidi,  or  cause  of  ac- 
tion. Where  a  party  has  been  condemned  by  a  sentence  of  a 
competent  foreign  court,  which  sentence  has  received  full  exe- 
cution, he  cannot  lawfully  raise  an  action  in  this  country  in 
order  to  obtain  what  maybe,  in  effect,  a  reversal  of  the  foreign 
decree.  The  tweeptw  re\  jadhniw  might  be  successfully  plead- 
ed against  such  an  action  ;  for  the  defender  may  legally  found 
on  the  sentence  recovered  by  him  in  the  foreign  court,  as  a 
defence  against  a  new  action,  on  the  same  grounds  in  this 
country  ;  to  admit  which,  would  be  virtually  to  confer  on  the 
courts  of  this  country  a  right  to  review  the  .sentences  of  foreign 
courts ;  Ersk.  B.  iv.  tit.  3,  §  4 ;  Stair,  li.  iv.  tit.  40,  §  10. 

EXCHANGE,  BILL  OF.    See  Bill  of  Exchm}ge. 

EXCHANGE  and  RE-EXCHANGE.  Ezduuigehns 
been  defined  to  be  the  difference  in  the  value  of  money  at  a 
place  where  a  bill  is  drawn,  and  the  place  where  it  is  payable ; 
or  rather  as  the  premium  or  discount  (as  it  may  happen)  paid, 
or  received  as  the  price  or  value  of  a  draft  drawn  in  one  coun- 
try and  payable  in  another.  The  term  seems  to  have  originat- 
ed in  the  circumstances  of  such  bills  or  drafts  on  foreign  coun- 
tries, being  drawn  in  a  country  where  one  species  or  denomina- 
tion of  coin  is  the  current  money,  and  payable  or  exchangeable 
in  another  country,  lor  money  of  the  denomination  current  in 


KXC  JiXC 


591 


that  country.  Exchange,  however,  may  now  be  said  to  be  a 
terra  almost  exclusively  applicable  to  the  premium  or  discount 
paid  in  one  country,  for  a  draft  payable  in  another ;  that  pre- 
mium or  discount  varying,  of  course,  with  the  supply  of,  or  the 
demand  for,  such  drafts, 

Re-exchan  o'e,  is  due  where  a  draft  or  bill,  procured  as  above, 
is  not  accepted  or  not  paid  by  the  drawee,  in  which  case  the 
holder  of  the  dishonoured  draft  or  bill  is  entitled  to  re-draw 
upon  the  original  drawer,  and  to  add  to  his  re-draft  the  pre- 
mium, discount,  or  cost,  attending  the  transaction,  and  arising 
from  the  dishonour  of  the  original  bill  or  draft.  The  holder  of 
the  dishonoured  draft  is  entitled  to  raise  money  to  its  full  amount, 
at  the  drawer's  expense,  in  whatever  currency,  or  at  what- 
ever rate  of  exchange  it  was  made  payable;  and,  if  the  re-draft 
cannot  be  sold  but  at  a  discount,  the  holder  of  the  dishonoured 
draft  may  add  to  his  re- draft  a  sum  sufficient  to  cover  that  dis- 
count. The  sum  thus  added  to  the  amount  of  the  original 
draft  is  termed  rc-exchangr.  The  same  rules  which  regulate 
exchange  and  re-exchange,  in  the  case  of  foreign  hills  of  ex- 
change, are  applicable  to  inland  bills ;  for  the  course  of  ex- 
change between  two  places  in  the  same  country  rests  upon 
principles  precisely  similar .  See  BdVs  Com.  vol,  L  p.  317, 
4th  edit.  See  the  same  subject  concisely  and  distinctly  treated 
in  Thomson  $  Lena  of  Bills  of  Exchange  p.  et  seq.  See 
also  Giat  on  Jiilh^  p<  9-15,  2d  edit.  Sec  BUI  of  Ejxttangc- 
Draft*    Drawer  of  a  hllL 

EXCHEQUER,  COURT  OR  The  Scotch  Court  of 
Exchequer  prior  to  the  Union  was  the  King's  revenue  Court, 
and  consisted  of  the  treasurer,  the  treasurer  depute,  and  as 
many  Lords  of  Exchequer  as  the  King  chose  to  appoint.  The 
ministerial  pan  of  the  treasurer's  office  was  to  receive  casualties 
due  to  the  King,  either  as  Sovereign  or  as  feudal  superior ; 
with  which  oliice,  about  a  century  before  the  Union,  was  unit- 
ed the  oilice  of  comptroller,  whose  duty  it  was  to  levy  the  rents 
of  crown-lands,  burgh-rents,  and  customs,  and  to  examine  the 
treasurer  s  accounts*  By  art  19  of  the  Treaty  of  Union,  it 
was  provided  that  the  Scotch  Court  of  Exchequer  was  to  con- 


tinuc  until  a  new  revenue  court  should  be  established  in 
Scotland  by  Parliament  -  and  by  (*  Amu-,  tin:  dmrt  at' 

Exchequer  was  established  on  its  present  looting.  The  Judges 
of  the  New  Court  are,  by  the  statute,  declared  to  be  the  High 
Treasurer  of"  Great  Britain,  with  a  Chief  Baron  and  four  Ha- 
ri.ns,  who  must  be  cither  Serjeants  at  law  or  English  Iiarristers, 
or  Scotch  Advocates  of  five  years11  standing.  All  barristers 
may  plead  before  this  court  who  arc  entitled  to  practise  in  the 
Courts  of  Westminster  or  in  the  Court  of  Session  ;  and  the 
privileges  belonging  to  members  of  the  College  of  Justice  are 
raminuincated  to  the  Barons  and  other  members  of  the  court, 
t:  excepting  only  that  they  may  be  pursued  in  justice  before 
t:  the  Lords  of  Session  for  causes  not  competent  to  the  Court 
w  of  Exchequer/' 

This  court  has,  under  the  statute  by  which  it  is  established, 
a  privative  jurisdiction  as  to  the  duties  of  customs,  excise,  or 
other  revenues  appertaining  to  the  King  or  Prince  of  Scotland ; 
and  as  to  all  honours  and  estates  which  may  accrue  to  the 
Crow n j  in  which  matters  they  are  to  judge  according  to  the 
forms  of  proceeding  used  in  the  English  Court  of  Exchequer; 
but  under  the  limitation,  l*f,  That  no  debt  due  to  the  Crown 
shall  affect  the  crown-debtor's  real  estate  in  Scotland  in  any 
other  manner  than  as  such  estate  may  be  affected  by  the  law 
of  Scotland  ;  and,  &%,  That  the  validity  of  the  crown's  title 
to  any  honours,  lands,  or  casualties  in  Scotland  shall  be  tried 
as  formerly  by  the  Court  of  Session, 

The  Barons  arc  also  vested  with  the  powers  which  belonged 
to  the  ancient  Scotish  Court  of  Exchequer,  whereby  it  is  their 
province  to  pass  the  accounts  of  sheriff's  and  other  officers  who 
have  the  execution  of  writs  issuing  from,  or  returnable  to,  the 
Court  of  Exchequer,  and  to  receive  resignations  of  lands,  and 
to  pass  signatures  of  charters,  tutorics,  or  other  gifts  of  casual- 
ties, &e.  as  the  Scotish  Exchequer  formerly  did.  But  this 
power  in  the  Scotish  Exchequer  has  been  id  ways  limited. 
For,  when  a  signature  imports  a  conveyance  of  more  than 
was  conferred  by  the  crown- vassals  former  charter,  besides 
being  passed  by  the  IJarous,  it  must  be  superscribed  by  tlic 
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King  himself.  If  such  a  signature  were  to  pass  of  course 
in  Exchequer,  it  would  not  be  effectual  to  the  grantee 
quoad  the  new  right.  Gifts  of  escheat,  and  some  other  gifts  of 
minor  importance,  may  pass  in  Exchequer  without  a  special 
warrant ;  but  remissions  of  crimes,  and  gifts  of  forfeiture  on 
conviction  of  high  treason,  require  the  King's  jagu  manual  as 
their  warrant.  And,  in  general,  it  \\  to  be  observed  that,  al- 
though all  such  signatures,  gifts,  &c.  must  pass  in  Exchequer, 
it  is  the  Court  of  Session  only  that  can  competently  judge  of 
their  preference  after  they  arc  completed  \  Er.ik,  IS.  i.  tit.  3, 
§30,  tt  xcq.  See  also  Banlcton,  B.  iv.  tit,  11,  and  BcW$ 
Com.  vol.  ii.  p.  48  and  vol,  i.  p.  643,  4th  edit,  and  a  work  lately 
printed,  but  unpublished,  entitled  an  Historical  view  <rf  the 
Jbrms  find  poxecrs  of  the  Court  of  Exchequer  in  Scotland* 
hif  Huron  Sir  John  Clerk ,  Bart,  and  Baron  Scrape,  4 to 

Uy  the  stat.  G  Anne,  c.  2b\  §  12,  ii  is  declared  competent  for 
parties  affected  by  the  judgments  of  the  Court  of  Exchequer  in 
Scotland,  and  who  by  law  are  entitled  to  "  maintain  a  writ  or 
"  writs  of  error  thereupon,  to  sue  and  prosecute,  out  of  the 
"  Court  of  Chancery  in  England,  a  writ  or  writs  of  error  to  be 
"  made  in  usual  manner  upon  any  such  judgment  returnable 
<4  in  the  Parliament  of  Great  Britain  C  and,  in  the  prosecution 
of  such  writs  of  error,  the  same  course  is  to  be  followed  which 
is  adopted  in  similar  appeals  from  English  courts.  Hut  ap- 
peals of  any  kind  from  the  Court  of  Exchequer  in  Scotland  to 
the  House  of  Lords  arc  of  very  rare  occurrence  ;  and  it  is 
only  necessary  to  observe  farther,  that  the  judgment  appealed 
from  must  have  been  pronounced  in  a  cause  in  which  the 
judges  act  as  such,  er  officio,  and  not  ministerially  as  com- 
missioners under  an  act  of  Parliament — and  that  there  is  no 
example  of  an  appeal  from  the  proceedings  of  the  ISaxons  in 
the  exercise  of  their  powers  in  receiving  resignations,  passing 
signatures,  making  gifts,  and  the  like ;  see,  on  this  subject, 
"  Form  of  Procedure  in  the  I  louse  of  Lords  upon  Appeals 
"jrom  Scotland?  p.  97-100,  8vo.  1821. 
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The  judi< ial  business  of  the  Court  of  Exchequer  in  tf cot- 
land  lias  been  managed  since  1820  by  the  Chief-Baron,  and 
three  instead  of  'Jour  junior  Barons  ;  and  it  seems  to  he  under- 
stood that  a  fourth  junior  Baron  is  not  to  be  appointed.  This 
innovation  upon  the  original  constitution  of  the  court  has  not 
been  sanctioned  by  any  legislative  enactment. 

EXCHEQUER  HORNING.  Execution  is  awarded  on 
the  decrees  or  judgments  of  the  Pcotish  Court  of  Exchequer 
relating  to  the  customs  or  excise,  or  other  revenue  matters 
falling  under  its  cognisance,  according  to  the  forms  used  in 
the  English  Court  of  Exchequer.  But  the  diligences  of  horn- 
ing and  caption,  agreeably  to  the  former  law  and  practice  of 
Scotland,  may  still  be  resorted  to  under  authority  of  die 
Barons  of  Exchequer,  for  enforcing  payment  of  the  land-tax, 
for  feu-duties  specified  in  the  reddendo  of  Crown  charters,  or 
the  like.  Such  diligences  are  subscribed  by  a  writer  to  the 
signet,  and  pass  the  signet  in  the  usual  form.  Thejiornnig 
is  obtained  upon  a  bill  presented  in  Exchequer,  and  pus^tl 
by  the  Barons,  which  is  the  warrant  for  signeting  the  letters 
These  letters  arc  prepared  by  the  King's  writer  in  Exchequer ; 
and  the  homing  bears  in  the  end,  "  Kr  DcUhcratlone  Baro- 
"  num  ScaccarU  f  see  Juridical  Styles  of  Signet  Letters, 
vol.  ii.  p.  548,  1st  edit.  (1790.) 

«  By  43  Geo.  III.  e.  150,  §  44,  diligence  by  horning  may 
"  issue  from  Exchequer  against  collectors  of  revenue  in  certain 
"  circumstances  \  and,  generally,  it  may  be  observed,  that  the 
"  writ  of  extent  contains  a  capmsy  on  which  homing  may  be 
«  issued,  and  caption  may  follow  f  BelPs  Ctrtn.  vol.  ii.  p. 
4th  edit. 

EXCISE  ;  is  an  inland  duty,  levied  under  authority  of 
Parliament,  and  paid  sometimes  on  the  consumption  of  the 
commodity,  and  frequently  upon  the  retail  sale.  Excise  is 
now  extended  to  a  great  variety  of  articles,  such  as  spirits, 
cyder,  perry  ,  malt  liquors  brewed  for  sale,  malt,  hops,  tea, 
coffee,  candles,  soap,  tobacco,  paper,  glass,  hides,  and  ti&n. 
Licences  to  auctioneers,  spirit-dealers,  &c.  &c  In  short,  this 
imposition  extends  to  so  many  commodities,  that  it  may  be 
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correctly  denominated  general  in  its  application ;  and  by  the 
articles  of  Union  (6,  7,  8,  and  18,)  the  law  with  regard  to 
excise  and  customs  was  made  the  same  in  England  and  Scot- 
land. 

The  duties  thus  collected  compose  an  important  branch  of 
the  revenue  of  the  kingdom.  Their  collection  is  managed  under 
a  system  which  has  been  the  subject  of  innumerable  legislative 
enactments;  the  great  object  of  which,  generally  speaking,  is 
to  secure  economy  in  the  collection  of  this  branch  of  the  re- 
venue, and  to  prevent  frauds  and  evasions  on  the  part  of  those 
from  whom  the  duties  arc  exigible.  Frauds  against  the  excise 
laws  are,  under  the  special  statutes  imposing  the  duties,  as 
well  as  under  the  general  consolidating  statutes,  cognisable  by 
justices  of  the  peace ;  and  the  supreme  court  in  revenue 
matters  in  Scotland  is  the  Court  of  Exchequer. 

The  officers  engaged  in  the  collection  of  these  duties  are, 
first,  Commissioners,  who  have  a  general  board  at  London,  with 
local  boards  of  resident  com  in  is.si  oners  in  Dublin  and  in  Edin- 
burgh. The  Commissioners  of  Excise  have  under  them  col- 
lectors, comptrollers,  supervisors,  and  gaugers,  and  the  other 
necessary  officers  for  the  prevention  of  frauds  on  the  part  of 
those  by  whom  the  duties  are  payable,  as  well  us  of  those  by 
whom  the  duties  are  collected.  And  the  system  of  superin- 
tendance  and  supervision  is  so  vigilant,  and  the  checks  and  cor- 
rectives of  inaccuracy,  fraud,  ot  negligence,  are  so  well  arrang- 
ed, that  the  strictest  discipline  is  preserved  from  the  one  ex- 
treme  to  the  other  of  this  great  establishment.  The  collec- 
tions are  managed  in  such  a  manner  that  the  proceeds  of  the 
different  duties  are  transmitted  to  government  at  very  short 
intervals  after  their  collection.  See  the  various  statutes  con- 
nected with  this  subject,  digested  and  abridged  in  Ilulvst 
Abridgement  of  the  Excise  Laws ;  sec  also  Taif  ?  Justice  of 
Peace,  voce  Excise  and  Customs* 

The  proceedings  of  the  officers  of  excise,  where  a  fraud 
against  the  revenue  is  suspected,  are  on  some  occasions  neces- 
sarily rigorous  and  arbitrary ;  and  that  combined  with  the 
V  p2 
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imposition  of  the  duties  of  excise  on  so  many  articles  of  nece-v 
sary  consumption,  has  rendered  this  an  exceedingly  unpopular 
tax  j  although  it  is  perhaps  the  most  impartial  ami  economical 
method  of  taxing  the  subject.  Excise  was  first  imposed  by 
the  rebellious  Parliament  of  16413. 

EXCLUSIVE  PRIVILEGE,  This  term  is  used  in  & 
limited  acceptation  to  signify  the  rights  and  franchises,  of  the 
nature  of  monopolies,  enjoyed  by  the  diifcrcnt  incorporated 
trades  of  a  royal  burgh;  in  virtue  of  which,  the  craftsmen  or 
members  of  those  incorporations  arc  entitled  to  prevent  «n- 
freemen  or  tradesmen,  not  members  of  the  incorporation,  from 
exercising  the  same  trade  within  the  limits  of  the  burgh. 
Strictly  speaking,  all  corporations  formed  without  an  act  of 
Parliament,  or  the  King's  patent,  arc  unlawful ;  and  it  has 
been  repeatedly  held  that  voluntary  associations  of  tradesmen 
have  no  persona  standi  injudicio  to  enforce  regulations  made 
by  themselves.  But  it  has  been  maintained,  that  the  magis- 
trates of  a  royal  burgh  necessarily  possess  an  inherent  and 
implied  power  of  creating,  by  aval  of  cause,  subordinate  incor- 
porations of  the  different  trades  within  burgh,  and  thus  con- 
ferring exclusive  privileges.  Lord  Karnes,  on  the  contrary, 
holds  that  it  is  ultra  vires  of  the  magistrates  to  erect  corpora- 
tions ;  and  he  shows  that,  in  one  instance,  where  the  town  of 
Edinburgh  attempted  to  erect  a  corporation,  it  was  thought 
necessary  to  get  the  act  of  council  confirmed  by  the  So- 
vereign, and  ratified  in  the  Seotish  Parliament  It  has 
been  decided,  however,  that  mere  prescription,  without  the 
possession  of  a  charter,  or  even  of  a  seal  of  cause,  is  suffi- 
cient to  confer  the  exclusive  privileges  of  an  incorporated 
trade ;  the  presumption  king  that  the  particular  trade  had 
originally  possessed  a  seal  of  cause  or  charter;  Skirvmg, 
19th  January  ISOtf,  Fac.  Coil.  ;  Mor.  p.  10,i)21.  See 
also  Karnes's  Elucidations,  art-  7 ;  Er#k\  B.  i.  tit,  7,  $  6i ; 
and  MorUmis  Dictionary,  race  Burgh  Royal  As  to  the  ex- 
clusive privilege  granted  to  authors,  see  Literary  Property. 
Engraving, 

EXCOMMUNICATION ;  is  ecclesiastical  censure,  where- 
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l>y  the  person  against  whom  it  was  directed  was  excluded  from 
the  communion  of  tlie  Church.  By  the  antient  law  of  Scot- 
land, excommunicated  persons  could  not  enjoy  feudal  rights, 
and  were  disqualified  for  holding,  either  directly  or  indirectly, 
the  lands  which  they  had  formerly  possessed,  and  were  be- 
sides subjected  to  punishment  in  their  persons.  See  sundry 
statutes  imposing  those  and  similar  penalties,  abridged  in 
KamcJs  SkU.  Lav>y  h.  L  But  by  1090,  c.  and  H>  Anne, 
c  7,  all  civil  pains  or  penalties,  consequent  on  excommunica- 
tion, are  removed;  and  the  statute  10  Anne  farther  prohibits 
any  civil  judge  to  lend  his  aid  for  obliging  any  one  to  appear 
in  a  church  court  when  summoned  in  a  process  for  excommu- 
nication ;  or  for  compelling  the  excommunicated  person  to 
obey  such  sentence  when  pronounced.  Thus  the  indepen- 
dence of  the  civil  and  ecclesiastical  powers  has  been  estab- 
lished. Eral-.  B.  ii,  tit.  3,  §  16 ;  Hume,  vol.  i.  p,  565.  See 
Curbing,  Letters  of    Dela  tion.  Divorce. 

EXCULPATION,  LETTERS  OF;  arc  a  warrant 
granted  at  the  suit  of  the  paunel  or  defender  in  a  criminal 
prosecution,  for  citing  and  compelling  the  attendance  of  wit- 
nesses in  proof  either  of  his  defences  against  the  libel,  or  of 
his  objections  against  any  of  the  jury  or  witnesses,  or  in  sup- 
port of  whatever  else  may  tend  to  his  exculpation.  These  let- 
ters arc  issued,  under  authority  of  the  Court  of  Justiciary,  on 
a  bill  presented  to  that  Court,  which,  being  passed,  is  the  war- 
rant of  the  letters  ;  but  as  a  condition  of  receiving  the  benefit 
of  letters  of  exculpation,  it  is  ineumbent  on  the  pannel  (al- 
though in  practice  this  is  not  attended  to)  to  serve  a  copy  of 
the  letters,  and  a  list  of  the  witnesses,  on  the  prosecutor. 
1672,  c  16.    Hume,  vol.  ii.  p.  383 ;  Er#k.  B.  iv.  tit.4,  §  90+ 

EXECUTION,  by  a  Mesne  nger-at-arifis  or  other  officer 
of  the  law.  An  execution  is  an  attestation,  under  the  hand  of 
the  messenger  or  other  olikcr,  that  he  has  given  the  citation, 
or  executed  the  diligence,  in  terms  of  his  warrant  For  so  doing. 
Executions  must  be  subscribed  by  the  executor  and  witnesses, 
otherwise  they  are  null ;  and  where  the  execution  consists  of 
more  prices  than  one,  each  page,  or  at  least  each  leaf,  ought 
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to  be  signed  by  the  executor  and  witnesses ;  although  an  ac- 
cidental omission  to  sign  a  page  may  not  be  fatal.  The  wit- 
nesses cannot  validly  subscribe  by  initials ;  and  they  must 
subscribe  each  page,  or  at  least  each  leaf,  in  the  same  manner 
with  the  executor ;  for  they  arc  witnesses  to  the  fact  attest- 
ed, not  to  the  subscription  of  the  executor,  whom,  there- 
fore, it  is  not  uecessary  that  they  should  sec  subscribe;  and, 
correctly,  the  execution  ought  to  bear  that  l lie  wit  nereis  were 
witnesses  to  the  premises,  or  at  least,  the  fact  that  they  were 
witnesses  must  follow  by  direct  implication  from  what  is 
stated  in  the  execution.  In  executions  of  inhibitions,  inter- 
dictions, homings,  and  arrestments,  the  witnesses,  besides  sub* 
scribing,  must  be  designed;  1681,  c.  5.  In  other  executions, 
their  designation  is  not  required,  although  their  subscription 
is  ;  1686,  c.  4.  J  Jut  it  is  usual  and  proper  to  design  the  wit- 
nesses in  all  executions.  No  witness  ought  to  be  taken  who 
might  not  competently  be  a  witness  to  the  subscription  of  a 
private  deed.  Executions  ought  to  mention  the  letters  which 
are  their  warrant ;  and  executions  of  summonses  must  also 
expressly  name  and  design  the  pursuers  and  defenders,  other- 
wise they  will  not  be  sustained;  1672,  c.  6.  Where,  how- 
ever, the  execution  is  indorsed  upon  the  summons,  a  reference 
to  the  parties,  as  Tcithln  named  and  designed^  appears  to  be 
sufficient.  Hut,  even  in  that  case,  the  safer  practice  is  to 
mention  the  names.  It  is  net  indispensible  to  design  the  par- 
ties in  executions  of  diligence ;  the  rule  being  limited  to  the 
case  of  summonses.  It  may  be  added,  that  the  copies  of  sum- 
monses, and  of  letters  of  diligence,  delivered  to  the  party, 
must  be  subscribed  by  the  officer  who  executes  them ;  and 
must  bear  at  full  length,  and  not  in  figures,  the  date  of  de- 
livery, and  the  names  and  designations  of  the  witnesses,  as  the 
executions  do  ;  1603,  c,  12. 

In  the  execution,  the  messenger  or  other  officer  must  detail 
what  he  did,  in  order  that  it  may  appear  that  he  proceeded 
lawfully  ;  and  it  seems  to  be  now  settled,  that  if  the  execution 
should  omit  to  state  any  e^cntial  step  which  was  actually 
taken,  that  omission  cannot  be  competently  supplied  by  the 


EXE  EXE 


599 


parole  evidence  of  the  witnesses  who  were  present  and  saw  it 
performed.  With  regard  again  to  the  rectification  of  errors 
in  executions,  the  rule  is,  that  a  messenger  cannot  make  an 
amendment  on  his  execution,  or  return  a  new  execution  hear- 
ing any  thing  inconsistent  with  a  former  execution  actually 
produced* 

In  addition  to  the  requisites  above  mentioned,  certain  exe- 
cutions, with  their  warrants,  must  be  registered,  under  the 
sanction  of  nullity.  Thus  homings,  with  the  executions  of 
charge  and  of  denunciation,  must  he  registered  within  fifteen 
days  after  denunciation,  otherwise  a  caption  cannot  be  obtain- 
ed ;  1579,  c.  75.  (See  Denunciation.}  In  like  manner,  inhi- 
bitions and  interdictions,  with  the  executions  of  their  publica- 
tion, must  be  registered  within  Ibrty  days  after  publication, 
under  sanction  of  nullity  ;  1581,  c.  119  (Sec  Inhibition.  In- 
terdiction.) So,  also,  executions  of  summonses  to  interrupt 
prescription  of  real  rights  must,  with  their  executions,  be  re- 
gistered within  sixty  days  after  the  date  of  the  execution  and 
instrument  of  interrupt  ion ,  otherwise  they  are  ineffectual  against 
singular  successors  ;  1C96,  c.  19- 

Blank  executions,  i.  e.  executions  which  persons,  relying  on 
the  faith  of  the  executor,  are  prevailed  on  to  sign  as  witnesses 
along  with  him,  blank  or  unfilled  up,  arc  declared  to  be  void 
and  null  to  all  intents  a] id  purposes  ;  and  the  lieges  are  pro- 
hibited to  fill  up  such  blank  executions.  The  penalty  to  the 
executor  is  deprivation  and  perpetual  incapacity  to  hold  the 
office  of  a  messenger ;  and  to  the  witnesses  infamy  ;  Act  of 
Sederunt,  UStk  June  1704,  See  Tad  on  Evidence,  p.  4-21  ; 
Ersk.  B.  Hi  tit,  3,  §  17-  See  also  this  Dictionary,  voce  Evi- 
dence,  .supra ,  p<  Sijij-l  „•  also  Citation.  Charge  on  Letters  of 
Homing*  Edict  at  Citation.  Domicile.  As  to  the  execution 
of  deeds,  sec  Deeds.     Writ    Testing  Clause. 

Under  the  articles  Criminal  Prosecution  and  Edietal  Cita- 
tion, some  account  will  be  Ibund  of  the  mode  of  serving  the 
indictment  or  the  criminal  letters  on  the  accused.  Under  the 
present  article,  therefore,  it  is  only  necessary  to  observe  that 
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the  messenger  or  maccr,  by  whom  the  libel  has  been  served, 
must  verify  the  fact  by  a  written  execution  under  his  own 
hand,  and  the  lianas  of  witnesses  specially  designed  (1587,  c. 
85)  in  whose  presence  the  thing  niust  have  been  done.  In 
the  ordinary  case,  and  unless  where,  from  there  being  two  in- 
dictments against  the  same  person,  or  otherwise,  there  be  room 
for  ambiguity,  it  will  be  sufficient  that  the  execution  mention 
the  date  of  the  libel  and  the  names  of  the  prosecutor  and  pan- 
nelj  without  taking  notice  of  the  crime  laid  to  his  charge.  The 
manner  of  citing  pannels,  when  within  Scotland,  is  regulated 
chiefly  by  the  statutes  1555,  c.  33,  1587,  c.  85,  and  1672,  c. 
1G;  and,  in  connexion  with  that  subject,  it  may  here  be  ob- 
served, that  it  lias  been  the  practice  of  late  years  for  the  mes- 
senger or  macer  who  executes  the  libel,  to  number  at  the  top, 
in  his  own  hand,  and  to  sign  at  the  bottom,  every  page  of  the 
copy  left  for  the  pannel.  Hume,  vol.  ii.  p.  £36-254.  An  exe- 
cution must  also  he  returned  by  the  officer  who  has  cited  the 
witnesses,  attesting  that  he  has  done  so ;  and  the  same  form  is 
required  to  prove  the  citation  of  the  jurymen  ;  which,  however, 
is,  by  uniform  custom,  valid  without  witnesses,  and  under  the 
band  of  the  officer  alone ;  Hume,  vol.  ii,  p.  300. 

EXECUTION  OF  SENTENCES  AND  DECREES. 
The  executive  power  of  the  State  is  vetted  in  the  Sovereign ; 
and,  by  the  law  of  Scotland,  all  execution  of  decrees  and  sen- 
tences, whether  civil  or  criminal,  proceeds  either  directly  in 
the  name  of  the  King,  in  v  irtue  of  letters  or  writs  of  execution 
under  his  signet,  or  on  the  authority  of  judges  or  magistrates, 
to  whom  a  certain  portion  of  executive  power  is  delegated  by 
the  Sovereign.  Interior  judges  are  vested  not  only  with  juris- 
diction to  a  limited  extent,  but  with  power  so  f«r  to  execute 
their  own  sentences  ;  subject,  generally  speaking,  to  appeal  to 
tlte  Supreme  Courts.  But  the  chief  czicutoriuk  (as  they  are 
termed  by  our  institutional  writers)  or  the  means  of  obtaining 
civil  execution  against  the  person  or  estate  of  the  debtor,  are 
letters  or  writs  in  the  King's  name,  passing  under  his  signet 
fin  Scotland.    Personal  diligence,  or  execution  in  civil  causes, 
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is  warranted  almost  exclusively  by  letters  of  homing  and  cap- 
tion ;  the  act  of  warding  of  magistrates  of  royal  burghs,  and  the 
statutory  power  of  justices  of  the  peace,  under  the  small  debt 
acts,  to  authorize  imprisonment,  being  the  only  exceptions  ; 
and  civil  execution  against  heritable  or  moveable  property  is 
warranted  by  the  diligences  of  poinding,  arrestment,  and  adju- 
dication. The  nature  of  those  several  diligences  is  explained 
under  separate  articles;  and  the  present  general  reference  to 
them  is  intended  merely  to  point  out  the  manner  in  which  the 
Sovereign  authority  is  interposed  to  enforce  judicial  sentences. 
See  more  particularly  the  articles  Decree.  Diligence.  Jet  <>f 
Wanting.    Dcnunctat'ton.    Caption,  Jfcc. 

In  criminal  cascsj  the  sentence  is  carried  into  execution 
cither  by  the  magistrates  of  the  burgh  or  by  the  sheriff  of  the 
county*  according  as  the  sentence  is  to  receive  execution  with- 
in the  territory  comprehended  in  the  jurisdiction  of  the  one  or 
of  the  other*  The  warrant  for  the  execution  is  the  sentence 
of  the  Court  by  whom  the  criminal  was  tried  ;  that  being  suffi- 
cient without  the  special  intervention  of  the  King's  authority, 
which  is  never  interposed  between  the  sentence  and  the  execu- 
tion except  for  the  purpose  of  pardoning  the  convict,  or  miti- 
gating the  rigour  of  his  punishment ;  and,  in  executing  the 
sentence,  the  terms  of  the  judgment  must  be  precisely  and  liter- 
ally adhered  to.  Sentence  of  transportation  beyond  seas  is 
carried  into  effect  under  authority  and  at  the  expense  of  Go- 
vernment, under  a  system  of  regulations  sanctioned1  by  act  of 
Parliament,  and  applicable  to  the  whole  of  Great  Hritain. 
Sec,  on  the  subject  of  this  article,  Criminal  Ptmcaitiotty^Hj/ra^ 
p.  334*    Sec  also  IIume>  vol.  il  p.  445-475. 

EXECUTIONER.    See  Dwrmster. 

EXECUTOH.  An  executor  is  the  legal  administrator  of 
the  moveable  estate  of  a  deceased  peivon  for  behoof  of  all  con- 
cerned therein  ;  or,  more  correctly,  perhaps,  he  may  be  said  to 
be  a  judicial  trustee  for  the  widow,  children,  or  next  of  kin, 
legatees  and  creditors,  in  so  far  as  regards  the  defunct's  move- 
able estate  and  effects,  which  it  is  the  duty  of  the  executor  to 
collect  and  distribute  amongst  those  interested,  according  to 
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the  rules  of  law.  The  office  of  executor  is  conferred  either 
by  the  written  nomination  of  the  defunct,  or,  failing  that,  by 
decree  of  the  commissary  court ;  the  executor  in  the  former 
case  being  called  an  executor  nominate,  and,  in  the  latter,  an 
executor  dative.  In  either  case,  the  executor  must  complete 
his  title  to  administer  by  a  judicial  proceeding  in  the  commis- 
sary court  called  a  confirmation ,  without  which  he  has  no  jus 
cxigewdi ;  not  are  the  debtors  to  the  defunct  in  safety  to  pay 
to  him.    Sec  Confirmation. 

Persons  applying  to  the  commissary  court  for  confirmation 
ftp  executors  are  preferred  to  the  office  in  a  certain  order; 
the  executor  nominate,  whether  a  relation  to  the  defunct  or 
not,  being  invariably  preferred  in  the  first  place ;  failing  such 
nominee,  universal  disponees  "re  preferred ;  then  the  next  of 
kin  ;  all  in  the  same  degree  being  entitled,  if  they  please,  to  be 
conjoined  in  the  ofiice  ;  then  the  relict ;  then  creditors  ;  and, 
lastly,  a  special  legatee,  Accenting  to  the  above  order,  as 
more  particularly  explained  under  the  article  confirmation,  the 
commissary  court  will  proceed  in  conferring  the  oJlice,  the  par- 
tics  claiming  it  respectively  proving  their  title  to  be  confirmed 
in  the  particular  character  in  which  they  claim. 

The  office  of  executor  Iwing,  in  effect,  a  trust,  the  executor, 
before  being  confirmed,  is  required  to  find  caution  for  the  faithful 
discharge  of  his  trust;  except  in  the  case  of  an  executor  nomi- 
nate, who,  under  the  statute  4  Geo-  IV.  c,  98,  §  2,  is  exempted 
from  the  necessity  of  finding  caution.  But,  in  all  other  cases, 
the  same  statute  provides  that  the  court,  in  granting  confirma- 
tion, shall  fix  the  amount  of  the  sum  for  which  caution  is  to  he 
found  by  the  person  or  persons  confirmed;  the  caution  not  ex- 
ceeding the  amount  confirmed.  The  executoT  confirming  is 
also  required,  under  certain  penalties,  to  exhibit,  upon  oath,  in 
the  commissary  court,  a  full  inventor}'  of  the  whole  estate  and 
effects,  to  be  recorded — the  principal  object  of  the  statutes  being 
to  prevent  evasion  of  the  duties  payable  to  Government.  The 
statutes  regulating  this  subject  are  the  44  Geo.  III.  c*  98,  48 
Geo.  III.  c.  HSJ,  and  55  Geo.  II L  c.  184.    See  Inventory. 

Hy  the  recent  statute  4  Geo.  IV.  c.  08,  certain  other  im- 
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portant  alterations  on  the  law  with  regard  to  executors  are 
made ;  anil,  as  tlic  statute  was  passed  since  the  article  Conjir- 
m  at  ion  was  written,  it  is  necessary  here  to  take  notice  of  them. 
1*/,  ]{y  §  1,  it  is  enacted,  that,  "  in  all  cases  of  intestate  succes- 
Ci  sion,  where  any  person  ur  persons  who,  at  the  period  of  the 
"  death  of  the  intestate,  being  next  of  kin,  shall  die  before 
**  confirmation  be  expedc,  the  right  of  such  next  of  kin  shall 
tc  transmit  to  his  or  her  representatives,  so  that  confirmation 
**  may  and  shall  be  granted  to  such  representatives,  in  the  same 
"  manner  as  confirmations  might  have  been  granted  to  such 
**  next  of  kin  immediately  upon  the  death  of  such  intestate. ** 
Every  person  requiring  confirmation  is,  by  section  3, 
bound,  upon  oath,  to  confirm  the  whole  moveable  estate  of  the 
defunet  known  at  the  time  ;  it  being  lawful  to  eik  to  such  con- 
firm ation  any  part  of  the  estate  which  may  afterwards  be  dis- 
covered; the  whole  of  such  estate  so  discovered  being  in  like 
manner  added  upon  oath — saving  the  provision  of  the  Act 
1090,  d  with  regard  to  special  assignations  whieh  remain 
as  fixed  by  that  statute.  i3<%,  It  is  provided  (g  4)  that,  in 
the  case  of  coulinnutiou  by  executors  creditors,  the  confirma- 
tion may  be  limited  to  the  amount  of  the  debt  and  sum  con- 
firmed, to  which  the  creditor  shall  make  oath ;  provided  that 
notice  of  every  application  for  confirmation  by  an  executor 
creditor  shall  be  inserted  in  the  Edinburgh  Gazette  at  least 
once  immediately  after  such  application  ;  in  evidence  whereof, 
a  copy  of  the  Gazette  containing  the  advertisement  must  be 
produced  in  Court  before  confirmation. 

Where  the  executor  nominate  and  the  other  executors  legal- 
ly entitled  to  expede  confirmation,  have  declined  confirming, 
any  creditor  of  the  deceased  holding  a  liquid  ground  of  debt 
may  obtain  himself  confirmed  cceccuior  creditor  to  the  effect  of 
administering  as  much  of  the  estate  a3  may  be  suiftcicut  to  pay 
his  debt;  Act  of  *  Sederunt,  Mtk  November  Hi  79-  The  cre- 
ditor's right,  or,  more  correctly  speaking,  this  diligence,  is 
completed  by  the  confirmation,  the  mere  decree  dative  of  the 
commissaries,  which  precedes  the  confirmation,  not  being  BufE- 
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dent  to  complete  the  right.  And  where  other  creditors  arc  in 
circumstances  to  do  so,  they  may  apply  to  the  commissaries 
and  be  confirmed  along  with  the  first ;  or  another  creditor  may 
himself  confirm  executor  creditor  also,  and  summon  the  first  to 
communicate  a  share  of  the  fund  which  he  has  confirmed; 
Belts  Com.  vol,  ii  p*  91  -9-*  4th  edit.  Where,  again,  the  debt 
of  the  creditor  at  the  defunct  is  not  constituted,  the  Act  1695, 
c.  41.  provides,  that  it  shall  be  lawful  for  the  creditor,  who  has 
a  depending  eau>c  or  claim  against  the  defunct  at  the  time  of 
his  death,  "to  charge  the  defunct  s  nearest  of  kin  to  confirm 
44  executor  to  him  within  twenty  days  after  the  charge  given, 
u  which  charge,  so  executed,  shall  be  a  passive  title  against 
**  the  person  charged  as  if  he  were  a  vitious  intromitter,  unless 
44  he  renounce  ;  and  then  the  charger  may  proceed  to  have  his 
"  debt  constitute,  and  the  hceredUas  jucens  of  moveables  de- 
44  clarcd  liable  by  a  decree  cognition'ts  causa  ;  upon  the  obtain- 
**  ing  whereof,  he  may  be  decerned  executor  dative  to  the  dc- 

funct,  and  so  affect  his  moveables  in  common  form,"  Ersk. 
B.  Hi.  tit.  9,  §  34,  et  seq. ;  Belts  Com.  vol.  ii.  p.  91,  4th  edit. 

In  order  to  secure  an  equitable  distribution  of  the  funds  of  a 
defunct,  it  was  provided  by  1654,  c.  16  and  IS,  enacted  during 
the  Usurpation,  "  that  hereafter  there  be  no  executor  creditor 
44  decerned  and  confirmed  to  any  defunct  until  half  a  year  he 
-4  passed  after  the  defunct's  decease ;  and  that  no  decree  for 
"  payment  be  extracted  against  any  executor  for  six  months 
44  after  the  defunct's  death  ;  and  that  all  creditors  who  shall 
44  use  diligence  against  the  executor,  within  the  said  six  months, 
44  shall  come  in  pari  passu  with  others  who  have  decrees  ready 
**  to  extract,"  This  enactment  was  of  course  repealed  at  the 
Restoration,  but  substantially  re-enacted  by  the  declaratory 
Act  of  Sederunt  ^>th  February  ltffi^ ;  whereby  it  was  pro- 
vided 44  that  all  creditors  of  defunct  persons  using  legal  dili- 
4i  genee  at  any  time  within  half  an  year  of  the  defunct's  death, 
46  by  citation  of  the  executors  and  intromitters  with  the  de- 
"  fund's  goods,  or  by  obtaining  themselves  decerned  and  con- 
44  finned  executors  creditors,  or  by  citing  of  any  other  execu- 
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*'  tors  creditors  confirmed,  the  saids  creditors  using  any  such 
**  diligence  before  the  expiry  of  half  ane  year,  as  said  is,  shall 
"  come  in  pari  passu  with  any  other  creditors  who  have  used 
"  more  timely  diligence  — the  posterior  creditors,  before 
taking  benefit  by  the  inventary  confirmed,  being  hound  to  nay 
a  proportional  part  of  the  expence  incurred  by  the  executor 
creditor  first  decerned  and  confirmed  ;  and  it  being  lawful  fbr 
s u el i  posterior  creditor  or  creditors  to  obtain  themselves  con- 
jollied  with  the  first  in  the  office  of  executors  creditors.  The 
distinction  between  the  pari  pasm  preference  thus  introduced, 
and  that  of  adjudication  within  year  and  day  of  the  first  effec- 
tual one,  i.s  that,  in  the  case  of  adjudications,  the  participation 
of  creditors  adjudging,  after  the  expiration  of  the  year  and 
day,  in  the  benefit  of  the  first  adjudication,  is  absolutely  ex- 
tended ;  whereas  claims  upon  the  cxeeutry  may  he  made  not- 
withstanding the  expiration  of  the  six  months,  so  as  to  give 
the  claimant  a  share  of  the  fund  -if  it  he  still  undivided*  Bells 
Cow.  vol,  ii.  p.  S)r3.  4th  edit.  See  also  Hank.  \\.  iiL  tit.  8,  § 
81,  et  seq>    Ersk.  B.  iiL  tit.  9,  §  45,  ei  scq. 

In  the  case  where  the  executor  is  an  executor  nominate  or  a 
residuary  legatee,  or  one  of  the  next  of  kin,  who  de  jure  are 
entitled  to  certain  proportions  of  the  cxecutry,  it  may  be  ob- 
served that,  although  such  executors,  when  confirmed,  arc 
trustees  for  all  concerned,  yet  the  creditors  of  such  executors 
have  an  interest  in  their  debtor  s  reversionary  Tight  to  the  cx- 
ecutry, of  which,  nt  common  law,  those  creditors  might  liavc 
been  deprived  by  the  executors  refusing  to  confirm.  To  re- 
medy this,  it  was  provided  by  the  Act  1695,  c.  41,  "  That, 
*'  in  the  case  of  a  moveable  estate  left  by  a  defunct  and  falfing 
"  to  bis  nearest  of  kin,  who  lies  out  and  doth  not  confirm,  the 
i(  creditor*  of  the  nearest  nf  k'ui  may  either  require  the  procu- 
"  rator- fiscal  to  confirm  and  assign  to  them,  under  the  peril 
«4  and  pain  of  h i.s  being  liable  for  the  debt  if  he  refuse,  or  they 
"  may  obtain  themselves  decerned  executors  dative  to  the  de- 
"  funct  as  if  they  were  creditors  to  him  :  With  this  provision 
"  always,  that  the  creditors  of  the  defunct  doing  diligence  to  a£ 
**  feet  the  said  moveable  estate  within  year  find  day  of  their 
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"  debtor's  decease  shall  always  be  preferred  to  the  diligence  of 
*  tlie  said  nearest  of  kin/1  In  reference  to  this  provision,  it 
may  be  observed,  1 .  That  if  the  executor  have  confirmed,  and 
if  the  funds  with  which,  in  that  character,  he  has  intromited, 
can  be  distinguished  and  separated  from  his  own  funds,  the 
defunct's  creditors  have  a  preference  over  the  funds  of  their 
debtor  in  the  executor's  hands,  even  after  the  expiration  of  the 
year ;  and,  &%,  If,  on  the  other  hand,  the  executor  have  not 
confirmed,  his  creditors  may  apply  to  the  procurator-fiscal  iu 
the  manner,  and  to  the  effect  pointed  out  in  the  statute,  or  may 
be  thcm?elvc*  decerned  executors  dative  to  the  defunct,  as  if 
they  had  been  his  creditors ;  subject  to  tfye  above  preference 
in  favour  of  the  actual  creditors  of  the  deceased.  This  pre- 
ference, however,  it  may  t>e  observed,  is  a  preference  which 
was  fully  recognised  at  common  law,  independently  of  the  sta- 
tute, the  object  of  which,  indeed,  rather  appears  to  have  been, 
in  certain  circumstances,  to  limit  the  endurance  of  the  pre- 
ference to  one  year.  MtWk  Com.  vol.  ii.  p.  95-96  ;  Enl: 
B.  iii,  tit.  9,  §  35,  46. 

When  two  or  more  persons  have  been  confirmed  executors, 
they  hold  the  office  pro  indiviwy  and  must  concur  in  suing 
the  defunefs  debtors ;  and,  if  any  one  of  them  refuse  his  con- 
currence, he  may  be  excluded  from  the  offtce  at  the  suit  of  the 
co-cxeeirtors.  But,  after  a  debt  has  been  established  in  the 
executors  by  decree,  each  executor  may,  by  himself,  recover 
his  own  share,  which  the  debtor  is  in  safety  to  pay  him.  A 
debtor  to  the  executry*  however,  ought  not  to  make  payment 
of  any  part  of  his  debt  to  an  executor  creditor,  without  the  con- 
currence of  the  other  executors  confirmed  ;  because  the  right  of 
an  executor  creditor  to  receive  payment  depends  on  the  justice 
of  his  alleged  debt ;  and  if  on  investigation  it  prove  not  to 
have  been  legally  due,  the  dehtor  who  pays  him  may  be  com- 
pelled to  pay  a  second  time  to  the  other  executors.  Generally 
speaking,  indeed,  it  is  prudent  in  a  debtor  to  the  exeeutry  to 
decline  paying  to  one  executor,  where  there  are  more  than  one 
confirmed,  unless  the  other  executors  arc  parties,  or  consent- 
ing to  the  payment     All  the  co-executors  having  thus  an 
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equal  right  to  the  debts  due  to  the  defunct,  it  follows  that  they 
are  only  liable  pro  rata  for  the  debts  due  by  him,  unless  it  ap- 
pear that  the  executor  sued  has  by  himself  actually  intromit- 
ted  with  as  much  of  the  executry  as  will  cover  the  debt  sued 
for ;  Er$l\  B.  iii.  tit.  9,  §  40. 

An  executor  being,  as  already  explained,  a  trustee  for 
all  concerned,  does  not,  by  his  confirmation,  incur  an  uni- 
versal responsibility  for  the  debts  of  the  defunct*  On  the  con- 
trary, he  is  only  liable  to  the  value  of  the  invcutary  in  the 
confirmation,  nan  uUra  virex  invmtarii.  But  he  is  liable  in 
diligence  for  making  the  inventory  effectual.  See  Diligence. 
A  year  after  confirmation  is  usually  allowed  for  this  purpose ; 
(1503,  c.  7fi)  ;  and  a  decree  and  registered  horning  is  account- 
ed sufficient  diligence  against  debtors  to  the  executry.  In  like 
manner,  an  executor  creditor  who  confirms  more  than  the  pre- 
cise amount  of  his  debt,  is  liable  in  diligence  for  the  recovery 
of  what  he  confirms;  Act  of  Sederunt t  Wth  November  1679* 
Executors,  however,  arc  not  liable  in  interest  on  the  sums  be- 
longing to  the  executry  recovered  by  them,  unless  the  sums 
bore  interest  before  confirmation  ;  because  their  oflice  requires 
them  to  hold  ihe  funds  ready  for  immediate  distribution 
amongst  those  having  interest.  Hence,  even  where  the  pro- 
ceeds of  the  executry  arc  lent  out  at  interest,  the  executor,  ac- 
cording to  Erskine,  is  not  accountable  for  the  interest  he  re- 
ceives, since  he  lends  the  money  at  his  own  risk ;  Ersk.  B.  iir. 
tit.  i),  §  41  ;  Bunl'tony  B.  iii.  tit.  8,  §  57.  This  rule,  how- 
ever, is  plainly  inapplicable  where  the  executor  is  in  mora  in 
making  the  distribution  ;  and,  in  any  event,  it  seems  probable 
that  the  executor  would  now  be  held  liable  at  least  for  bank 
interest.  An  executor  has  always  been  held  bound  to  commu- 
nicate to  all  having  interest  in  the  executry,  the  benefit  ofeaxes 
got  in  transacting  the  debts  acquired  by  hi  in  after  confirma- 
tion ;  Erjtk.  ibid.  §  4>2. 

It  is  a  general  rule  that  an  executor  should  pay  no  debt 
of  the  defunct  s  without  the  authority  of  a  decree ;  and 
even  where  a  decree  is  produced  that  he  should  pay  no  debt 
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within  the  six  months  immediately  fallowing  the  defunct's  de- 
cease. But,  from  this  rule,  there  is  an  exception  in  favour  of 
what  are  called  privileged  debts ;  such  are,  h  Death-bcd  and 
funeral  charges.  2.  A  year's  rent  of  the  house  in  which  the 
deceased  resided  at  the  time  of  his  dcrtth  ;  and  his  servants 
ua^t-H  for  the  year  or  term  current  at  his  death,  according  as 
the  wages  are  payable  yearly  or  termty.  3.  Where  the  de- 
funct has  been  an  office-bearer  in  a  friendly  society,  a  statutory 
preference  over  his  effects  for  payment  of  sums  due  by  him  to 
such  societies,  is  established  by  33  Geo*  III.  c.  64  •  such  debts 
being  directed  to  be  paid  *;  Wore  any  of  the  other  debts  are 
"  paid  or  satisfied/1  4*  The  expense  of  confirmation  and  man- 
agement comes  oil'  the  total  of  the  executry,  and,  like  privilege 
ed  debts  is  preferable  ;  Ersh\  B.  iii.  tit.  9,  §  46.  Those  pri- 
vileged debts  may  be  paid  by  the  executor  without  a  decree, 
and  without  waiting  the  expiration  of  the  six  months.  The 
executor  might  also  3t  one  time  have  retained  the  cxeeutry 
funds,  without  judicial  authority,  in  payment  of  debts  due  to 
himself  by  the  defunct ;  and,  in  like  manner,  he  might,  un- 
less legally  intcrpclled,  have  paid  such  debts  as  the  defunct 
acknowledged  to  be  due  in  his  testament.  But,  since  the  date 
of  the  Act  of  Sederunt,  28th  February  16G2,  this  has  not  been 
held  admissible  to  the  prejudice  of  the  pari  passu  ranking  of 
creditors  claiming  within  six  months.  But,  if  no  claim  be 
made  within  the  six  months,  the  executor,  after  the  lapse  of 
tli at  period,  may,  unless  interpelled,  both  retain  in  payment  of 
debts  due  by  the  defunct  to  him,  and  pay  the  residue  prlmo 
renkuti  liven  when  a  decree  is  produced  to  the  executor,  he 
cannot  competently  make  payment  to  the  party  producing  it, 
to  the  prejudice  of  creditors  whose  debts  the  defunct  admits  to 
be  due  in  his  testament ;  for  the  acknowledgment  of  the  debts 
by  the  defunct  in  bis  last  will,  which  it  is  the  duty  of  the  exe- 
cutor to  execute,  is  accounted  a  sufficient  interpellation  to  pro- 
tect the  interests  of  testamentary  creditors  without  the  necessi- 
ty of  any  step  on  their  part ;  Ersl\  B.  iii,  tit.  9,  §  4fi,  €t 
tfq. ;  Stair,  B.  iii.  tit.  8,  §  7& 

It  follows  from  the  nature  of  the  executor  s  office  that  he  is 
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accountable  to  the  relict,  children,  or  next  of  kin,  creditors  and 
legatees  of  tbc  defunct,  for  the  due  collection  and  distribution  of 
the  executry*  If,  therefore,  he  fail  in  the  performance  of  his 
duty,  be  is  liable,  qua  executor,  and  to  the  extent  of  the  in- 
ventary,  to  a  personal  action  at  the  instance  of  any  of  the  par- 
tics  beneficially  interested,  decree  in  which  will  authorise  per- 
sonal diligence  against  him,  and  will  also  entitle  the  creditor  to 
attach,  by  poinding  or  arrestment,  the  funds  uurecovered  in  the 
hands  of  the  defunct's  debtors.  Or,  if  the  executor  has  taken 
bonds  from  such  debtors  in  his  own  name,  the  executry  creditors 
may  attach  the  sums  in  those  bonds,  and  they  will  be  prefer- 
able over  those  sums  to  the  executor  s  own  creditors*  And  where 
the  executry  funds  and  the  individual  funds  of  the  executor 
have  been  so  mingled  that  they  cannot  be  identified,  diligence 
may  proceed  against  the  person  and  the  individual  estate  of  the 
executor  ;  failing  which,  recourse  may  be  had  on  the  cautioner 
in  the  confirmation  ;  HdVs  Com.  vol.  iL  p.  90,  kh  edit.  So, 
also,  if  there  be  omissions  in  the  in  ventary  made  up  by  the 
executor  in  the  confirmation,  or  if  the  articles  in  that  in  ven- 
tary lie  undervalued,  any  creditor  of  the  defunct  may  bring  an 
action  against  the  executor  for  the  value  of  the  subject  omit- 
ted, if  the  executors  intromission  with  that  subject  can  be  prov- 
ed, Or  the  creditor  may  apply  to  the  Commit  ry  Court  to  be 
himself  confirmed  executor  ad  omhxa  vcl  mala  apprethifa,  to 
which  implication  the  executor  already  confirmed  must  be  made 
a  party  ;  and  the  only  effect  of  such  a  proceeding,  generally 
speaking,  is,  to  obtain  the  omitted  or  undervalued  effects  added 
to  the  inventory  at  their  true  value  ;  BelTs  Com.  ubi  cit  p«  91 ; 
Ersk.  B.  nl  tit.  9,  §  f3G,  et  seq. 

The  share  of  the  executry,  to  which  an  executor  is  himself 
entitled,  varies  according  to  circumstances.  1*£,  Where  a 
stranger  is  nominated  to  the  ofiice  by  the  defunct,  be  is,  by  the 
act  1617,  c.  14,  allowed  to  retain  to  himself  one-third  part  of 
the  dead's  part,  after  deducting  debts.  The  eldest  son  or  heir 
in  heritage,  when  named  executor  by  his  father,  as  feong  I 
stranger  quoad  the  moveable  succession  where  there  are  young- 
Vor,  I.  Qq 
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er  children  and  an  heritable  succession,  is  entitled  to  retain  a 
third  under  t' i*  statute.  The  widow,  in  like  manner,  when 
nominated  executrix,  is  accounted  a  stranger,  not  being  one  of 
the  next  of  kin ;  and  she  also  is  entitled,  quu  executrix,  to  the 
third  of  the  dead's  part.  It  follows  that,  if  the  dead's  part  be 
exhausted  hy  legacies,  the  executor  nominate,  where  he  is  a 
stranger  and  not  a  legatee,  is  entitled  to  no  remuneration 
whatever  for  his  trouble.  iid,  Where  the  defunct  has  be- 
queathed a  legacy  to  a  stranger  executor  nominate,  the  legacy 
must,  in  terms  of  the  last  mentioned  statute,  be  imputed  pro 
ianto  of  the  executor's  third ;  and,  if  the  legacy  exceed  the 
third  of  the  dead's  part,  it  is  declared  that  the  executor  shall 
be  entitled  to  his  legacy,  but  to  no  part  of  the  third.  &/,  If  the 
executor  nominate,  as  one  of  the  next  of  kin,  be  entitled  to  a 
share  of  the  moveable  succession,  he  can  claim  no  allowance 
for  his  trouble  as  executor,  unless  his  interest  in  the  succession 
be  less  than  a  third,  in  which  case  he  may  retain  as  much  of 
the  dead's  part  as,  when  added  to  his  legal  share,  makes  up  a 
third.  4eth,  Executors  dative  are  not,  under  the  statute  1017, 
c.  14,  nor  at  common  law,  entitled  to  any  remuneration  tor 
trouble,  nor  to  any  thing  more  than  reimbursement  of  the  ac- 
tual expenses  they  incur.  L<i-slly,  Where  a  stranger  is  named 
by  the  defunct,  not  only  executor,  but  universal  Jegatar  or  le- 
gatee, die  whole  free  residue  of  the  executry  goes  to  him,  to 
the  prejudice  of  the  next  of  kin,  who,  in  such  circumstance^ 
have  no  interest  (unless  as  legatees)  in  the  dead's  part ;  Ersk. 
B.  iii.  tit.  9,  §  26;  Stair,  li.  Hi.  tit.  8,  §  ;  Banklon, 
B.  iii.  tit.  8,  §  4 ;  M'Kcnz'w*  Observations  on  State,  p  iJSO- 
351.    See  BcmVs  Pa/  L 

The  office  of  executor,  like  other  trusts,  is  personal,  and  not 
descendible  to  heirs.  Hence,  where  two  or  more  have  been 
confirmed  executors ,  on  the  death  of  one  of  them,  the  oJlice  ac- 
crues to  the  survivors  or  survivor,  and  tails  entirely  on  the 
death  of  the  whole*  In  the  latter  case,  the  commissary  was 
formerly  in  use  to  appoint  an  executor  dative  quoad  nuu  e.iv- 
citta,  who  was  accountable,  not  to  the  next  of  kin  of  the  dt> 


611 


ceased  executors,  but  to  tlic  next  of  kiu  of  the  defunct — the  un- 
executed part  of  the  testament  being  held  to  he  still  in  bomb 
of  him.  The  part  executed,  and  the  responsibilities  therewith 
connected,  were,  of  course,  transmitted  to  the  next  of  kin  of  the 
deceased  executors  in  the  ordinary  course  of  succession.  But, 
for  upwards  of  a  century  and  a  half,  the  confirmation  lias,  in 
every  ease,  been  held  to  have  the  effect  of  an  assignation  or 
proeuratory  hi  rem  xaaw,  whereby  the  full  right  to  the  sulv 
ject?  confirmed,  and,  consequently,  the  right  to  execute  the 
testament,  in  so  far  as  unexecuted,  is  transmitted  to  the  re- 
presentatives of  the  deceased  executors ;  Br$k.  B.  iii.  tit.  9, 
§  38-  [t  seems  also  to  be  settled  that  the  executors  of  a  de- 
ceased stranger  executor  nominate  arc  entitled  to  the  statutory 
third  of  the  dead's  part,  to  which  their  constituent  would  have 
been  entitled  had  he  survived  ;  and  that  whether  he  die  he- 
fore  fully  executing  the  testament  or  not,  provided  only  that 
he  be  actually  confirmed  ;  Haul- ton,  1?.  iii.  tit.  8,  §  75. 

It  was  formerly  the  practice  for  executors,  who  desired  to 
have  their  accounts  settled,  and  to  be  discharged  of  their  trust, 
to  raise  actions  before  the  Commissary  Court,  concluding  for 
decree  of  exoneration.  This  form  of  action  is  gone  into  desue- 
tude ;  ami,  according  to  the  present  prac  tice,  no  formal  exonera- 
tion is  considered  necessary  \  but  when  an  executor  is  sued  by 
creditors  or  others  interested,  and  entitled  to  call  him  to  ac- 
count, he  is  entitled  to  plead,  by  way  of  exception  against  such 
action,  that  the  inventary  in  the  confirmation  is  exhausted  by 
lawful  payments — not  by  mere  decrees  ordaining  him  to  make 
payment.    If  there  be  any  debts  mentioned  in  the  inventary  as 
due  to  the  defunct,  which  have  not  been  received  by  the  exe- 
cutor, he  will  be  exonered  as  to  those,  by  producing  decree* 
and  registered  homings  against  the  debtors,  and  by  granting 
assignations  thereof  to  the  defunct's  creditors,  who  are  in- 
sisting in  the  action  against  the  executor,  so  as  to  enable  them, 
if  they  please,  to  sue  the  defunct  s  debtors  for  payment  j  Stair, 
B,  iii.  tit.  8,  §  75,  ei  set].  ;  Ersk\  U.  iii.  tit.  9,  §  47.  Sec 
generally,  on  the  subject  of  the  present  article,  Stair;  H,  iii.  tit. 
8  j  Mackenzie,  R  iii.  tit,  9  ;         a.  iii.  tit,  9 ;  Kamei  Stab 
Q  H  2 
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Mm  Abridged,  voce  Executor;  KwneS  Elucidations,  Art. 
16;  Mor.  Diet  voce  Executor;  and  Service  and  Coitjmta- 
turn.  As  to  die  intromission  of  an  executor  without  confirma- 
tion, sec  in  this  Dictionary  the  article,  Vitious  Intromission  ; 
as  to  questions  of  relief  between  heir  anil  executor,  sec  JJ'ts- 
cusshm.  And,  in  connexion  with  the  subject  of  the  article,  sec 
Jus  Utfidtv.  LcgUan.  JJeattn  part.  Testament.  Legacy. 

EXECUTORS*  This  term  is  sometimes  applied  designa- 
tivtr  to  the  next  of  kin  of  a  defunct  who  are  entitled  to  his 
moveable  succession  ah  intestate.  In  this  acceptation,  the  exe- 
cutors or  kwredes  in  viobdibus  are  the  whole  next  of  kin  of 
the  defunct,  i  e.  all  the  nearest  in  degree  of  blood.  For, 
although  an  only  child  is  both  heir  and  executor  to  his  or  her 
father,  yet,  if  there  be  two  or  more  ehddren,  or,  failing  chil- 
dren, if  there  be  two  or  more  equally  near  in  degree,  they  suc- 
ceed tib  Intestato  to  equal  portions  of  the  moveable  estate,  with- 
out regard  to  primogeniture,  and  with  no  preference  of  males  to 
females,  except  where  a  person  dies,  leaving  both  heritage  and 
moveables  ;  and  where  one  of  the  next  of  kin  (e.  g\  the  eldest 
sou)  is  heir  to  the  heritage,  in  which  ease,  such  heir  is  entitled 
to  no  share  of  the  moveable  succession,  unless  he  choose  to 
exercise  the  privilege  of  collation.  Heiresses  portioned,  who 
succeed  ab  hiU'stnto  to  equal  portions,  pro  irtdivhv,  of  the  herita- 
ble estate,  are  11  equally  entitled,  as  next  of  kin,  to  shares  in  the 
moveable  succession.  Hence,  although  the  eldest  sister  should 
take  the  heritable  estate  desihtatione  of  her  father,  or  under 
an  entail,  she  is  not  thereby  deprived  of  her  share  of  the 
moveables  which  she  may  claim  without  collation.  See  Cult>i- 
tion* 

The  jus  representation  is  has  no  place  in  moveable  succes- 
sions. Thus  the  defunct's  surviving  children  are  his  next  of 
kin  or  executors,  to  the  exclusion  of  a  grandchild  by  a  son  or 
daughter  who  has  predeceased  the  defunct.  In  like  manner, 
if  one  die  without  issue,  leaving  two  sisters  and  a  nephew  or 
niece  by  a  third  sister  deceased,  the  two  surviving  sisters  suc- 
ceed to  the  whole  moveable  estate,  to  the  exclusion  of  the  child 
of  the  sister  who  predeceased  her  father. 
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Tiut  it  is  of  importance  to  attend  to  a  distinction  in  the  case 
of  full  and  half  blood.  In  the  line  of  ascendants  and  descen- 
dants, nil  are  said  to  be  full  blood  ;  that  is,  all  the  defunct's 
lawful  children,  though  by  different  mothers,  arc,  with  respect 
to  their  father's  moveable  succession,  Ins  next  of  kin*  But  in 
the  collateral  line  the  rule  is  different;  for  in  that  succession 
children  by  the  same  father  and  mother,  or  brothers  and  sisters- 
germ  an,  and  their  issue,  are  accounted  nearer  in  degree  than 
their  brothers  and  sisters  by  the  half  blood.  II eu.ee>  it  is  a  rule 
in  moveable  as  well  an  heritable  succession,  that  the  full  blood 
excludes  the  half  blood  in  the  same  line  of  succession.  Thus, 
if  the  deceased  leave  a  sister-consanguinean,  i.  c.  by  the  father's 
side,  and  a  nephew  by  a  sistcr-german  who  has  predeceased 
the  defunct,  the  nephew  will  succeed  to  his  uncle  s  moveable 
estate,  to  the  entire  exclusion  of  the  sister  by  the  half  blood. 

Failing  descendants  both  by  the  full  and  by  the  half  blood, 
ascendants  succeed.  For  it  is  a  rule  that  the  father  and  his 
brothers,  and  other  kindred  in  the  ascending  line,  never  suc- 
ceed ab  Uttcstutoi  while  any  of  the  father"  s  children  or  their 
issue  exist*  U  here  the  father  succeeds  as  his  child's  next  of 
kin,  he  succeeds  to  the  entire  exclusion  of  the  mother,  who  is 
in  no  case  accounted  as  of  kin,  to  the  effect  of  succeeding  ah 
intestate  to  her  children,  even  although  the  property  should 
have  come  originally  from  her.  And,  upon  the  same  principle, 
all  persons  related  through  the  mother,  including  brothers  and 
sisters  uterine,  are  excluded.  See  Stair,  Jl.  ill.  tit.  8,  §  32 ; 
Bunk  ton,  B*  iii.  tit.  4,  §  16,  ct  acq. ;  Er*k.  B.  iii.  tit,  9,  §  % 
3. 

Where  the  defunct  has  not  nominated  an  executor  or  admi- 
nistrator of  his  moveable  estate,  nor  disponed  it  in  favour  of  a 
general  disponee,  the  whole  next  of  kin  or  executors  arc  entitled 
to  the  administration  pro  indivuo,  and  may  obtain  conh'rma- 
tion  accordingly.   See  Ejxvnior.  Confirmation. 

EX  ECU  TRY  ;  is  the  general  name  given  to  the  whole 
moveable  estate  and  effects  of  a  defunct  (with  the  exception 
only  of  heirship  moveables)  and  is  the  proper  subject  of  the 
c\ ecntors  administration.    It  includes  not  only  what  belongs 
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to  the  executor  by  his  office  or  succession,  but  all  that  belongs 
to  the  defunct's  relict,  children,  or  nearest  of  kin,  legatees  and 
creditors  ;  Stair,  B,  iiL  tit.  8,  §  1  ;  JCrsk.  1?.  iii.  tit.  9,  §  1. 
The  divisions  to  which  executry  is  subject  arc  treated  of  in 
other  articles.  Sec  Gmth  in  Communion.  Jus  RelkUz.  Le~ 
g'Uim*    Di-faCx  part. 

EXERCITOR,  An  exercitor  is  the  person  to  whom  the 
profits  of  a  ship  or  trading  vessel  belong,  whether  he  he  the 
actual  owner,  or  merely  the  freighter.  According  to  Erskinc, 
the  word  is  derived  from  c.irrccrc,  to  employ — an  exercitor 
hcing  one  who  employs  the  ship  in  the  way  of  trade  on  his 
own  account ;  Stair,  R.  i.  tit,       §  18  ;  Ersk.  B*  iii.  tit,  3,  § 

An  exercitor  is  liable  for  all  repairs,  provisions,  or  furnish- 
ings, of  whatever  kind,  necessary  for  the  ship  or  crew,  and  or- 
dered by  the  master  or  by  the  person  in  the  actual  charge  of 
the  ship.  This  obligation  is  founded  on  an  implied  mandate 
which  the  exercitor  is  presumed  to  have  granted  in  favour  of  the 
master,  to  the  effect  of  procuring  whatever  may  be  needful  for 
the  successful  prosecution  of  the  voyage*  Hence  the  master  may, 
iu  that  character,  competently  bind  the  exercitor  for  such  fur- 
nishings, even  although  the  master  may  he  himself  incapable  of 
contracting  a  binding  obligation  on  his  own  account ;  for  any 
one  may  be  appointed  master,  «  without  distinction  of  age, 
i(  sex,  or  condition :  even  pupils,  and  women  clothed  with  hus- 
*  bands  Ersk,  ibid.  Rut  although  the  contractions  of  a  ship- 
master, who  is  not  sid  Juris,  thus  bind  his  constituents,  it  is 
proper  to  observe  that,  in  the  ordinary  case,  the  master  as  well 
as  the  exercitor  is  personally  bound  to  the  furnisher ;  for  a 
shipmaster  is  not  accounted  a  mere  administrator  for  the  own- 
ers ;  Ersk.  ibid.  §  46. 

Whoever  is  in  the  actual  command  of  the  vessel  is  deemed 
to  be  propositus,  prarsumptionc  juris  et  de  jure,  without  any 
commission  from  the  exercitor,  and  even  although  he  should 
he  acting  a*  master  without  the  excrcitor's  knowledge,  and 
contrary  to  his  orders.  The  exercitor  is  also  liable  for  the  ne- 
cessary furnishings  whether  the  master  has  purchased  them 
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with  his  own  money  or  has  borrowed  money  for  the  purpose. 
It  is  to  be  observed,  however,  that  a  shipmaster's  obligations 
for  borrowed  money  bind  the  excrcitor,  only  where  the  advance 
has  been  made  in  a  foreign  port ;  while  contractions  for  ordi- 
nary and  nece^ory  furnishings  t  hat  the  csemtor  although 
made  to  the  master  in  a  home  port ;  Lindsay  and  Allan,  18th 
June  1800,  Fac.  Coll.  Mm  App.  voce  Mandate,  No.  2.  And 
as  the  master  can  in  no  case  bind  the  excrcitor  in  matters  not 
falling  within  the  trust  committed  to  him  as  master,  it  is  pro- 
per that  bonds  for  money  advanced  for  the  use  of  the  vessel 
should  expressly  mention  the  cause  for  which  the  money  is 
borrowed  ;  Kr\k.  ih'id.  §  41. 

The  furnisher  or  lender,  in  order  to  make  good  his  claim 
against  the  excrcitor,  is  not  bound  to  prove  that  the  furnish- 
ings or  advances  of  money  have  been  properly  applied  by  the 
master ;  but  he  must  be  able  to  shew  that  the  furnish  inns  or 
the  repairs,  for  which  the  advances  were  made,  were  ordinary, 
necessary,  and  proper.  If  there  be  more  than  one  excrcitor, 
they  are  all  liable,  s'tngid't  hi  $oIidum9  for  the  master's  contrac- 
tions, without  regard  to  their  respective  shares  in  the  vessel — 
the  excrcitor  who  pays  being  of  course  entitled  to  relief,  pro 
rata,  from  the  others.  Where  the  excrcitors  manage  the  ship 
themselves,  without  appointing  a  master,  and  without  devol- 
ving the  ostensible  and  exclusive  management  on  any  one  of 
their  own  number,  each  is  accounted  master,  quoad  his  own 
share;  and  his  contracts  bind  himself  alone;  Ersk.  B.  iii.  tit. 
3,  §  43-47. 

The  shipmaster's  contracts  concerning  the  cargo  do  not  bind 
the  excrcitor,  unless  the  masters  commission  contain  an  express 
authority  to  that  effect- — the  management  of  the  cargo,  and  of 
the  contracts  therewith  connected,  being  usually  entrusted  to 
a  super-cargo :  Erxh\  tbhl  ;  Stair \  13.  i.  tit.  152,  §  18;  Bank- 
tau  B.  i.  tit,  18,  §  $4  The  excrcitors,  as  well  as  the  master, 
are  included  under  the  edict  mtuta >  cauponcs  stabularii,  not, 
however,  in  Aoliduw,  but  pro  rata,  according  to  their  interests 
in  the  vessel ;  and  that  whether  the  excrcitors  he  owners  or 
mere  freighters*  And,  by  the  statutes,  7  Geo.  JL  c.  15,  and  96 
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Geo.  III.  c,  86,  the  owners  of  ships  (provided  they  had  no 
knowledge  of,  or  participation  in,  the  fraud  or  negligence)  are  de- 
clared to  be  no  further  liable  for  embezzlement,  negligence,  or 
fraud,  on  the  part  of  the  Waaler  or  crew,  than  to  the  amount  of 
the  value  of  the  ship,  and  the  freight  due  on  the  voyage  in 
the  course  of  which  the  embezzlement  took  place ;  Ersk,  B.  in. 
tit.  1,  §  29 ;  Bankton>  B.  L  tit.  18,  §  30.  Exercitonj  obUga- 
tkmSi  as  they  are  termed,  being  properly  maritime,  are  cogni- 
sable, judicially,  in  the  Admiralty  Court  in  the  first  instance; 
Stair,  11  i.  tit.  12,  §  18.  See  also,  on  the  subject  of  this  ar. 
title,  Belts  Com.  vol.  i,  p.  41 2,  ct  seq.  4th  edit. 

EXHIBITION.  This  term  is  applied  to  an  action  for 
compelling  production,  or  delivery  of  writings  ;  and  may  be  re- 
sorted to  either  for  the  recovery  of  writings  winch  belong  to 
the  pursuer,  or  it  may  be  raised  at  the  instance  of  an  appa- 
rent heir,  to  force  production  of  writings  and  title-deeds  relative 
to  his  predecessor  s  estate,  in  order  to  enable  the  heir  to  de- 
liberate as  to  the  propriety  of  entering  heir,  and  thereby  in- 
curring a  responsibility  4or  his  predecessor  s  debts  and  obliga- 
tions. 

L  Exhibition  ami  delivery  hy  a  proprietor  of  the  mfel 
called for. — This  is  an  ordinary  petitory  and  principal  action, 
whereby  the  owner  of  a  writing  requires  the  defender  to  pro- 
duce it,  and  to  deliver  it  to  him.  Being  a  real  action,  it  may 
be  insisted  in  against  any  holder  of  the  document  required — 
the  pursuer  being  bound  to  specify  the  manner  in  which  the 
defender  became  possessed  of  the  document ;  and  also  to  prove 
(which  he  may  do  by  witnesses)  that  the  defender  had  the 
writ  in  his  possession  at  the  date  of  citation,  or  since.  After 
that  has  been  established,  it  is  incumbent  on  the  defender, 
either  to  produce  the  writing,  or  to  prove  that  he  warrantably 
parted  with  it,  or  fairly  lost  possession  of  it ;  and,  if  the  pur- 
suer be  not  satisfied  with  the  defender^  statement,  he  may  com- 
pel him  to  answer,  upon  oath,  all  pertinent  interrogatories  in 
relation  to  his  having  the  writing,  or  putting  it  away,  or  as  to 
his  knowledge  or  suspicion  concerning  the  person  or  persons 
who  may  have  got  possession  of  it.    Act  of  Sederunt,  Zl2d 
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February  ;  Stair,  1*.  iv.  tit  33,  §  1,  and  H.  i.  tit.  7,  § 
14;  Bankton,  II.  i.  tit.  8,  §  41,  et  SVq.  ;  Ersk.  B,  iv.  tit.  1, 
§  f>)Z  ;  7V/i/  on  Evidence,  p.  ii  '9. 

2.  ExkdAtian  ad  deliberandum  bu  an  apparent  heir. — 
This  action  has  more  the  character  of  an  accessary  action 
than  the  preceding  has ;  and  may  be  pursued  against  third 
parties  as  well  as  relations,  l»y  every  heir  who  may  com- 
petently be  charged  to  enter  heir  to  a  deceased  person.  The 
right  to  insist  in  the  action  is  one  of  the  privileges  of  an 
apparent  heir ;  and  lie  may  raise  it  cither  within  the  annus 
deliberandi,  or  after  its  expiration,  and  at  any  time  before  his 
entry  as  heir.    In  the  action,  the  apparent  heir  is  entitled  to 
call  fbr  exhibition  of  all  deeds  granted  to,  or  by,  his  prede- 
cessor, whether  the  deeds  have  been  perfected  by  sasine  or  not; 
to  the  effect  that  he  may  thereby  be  enabled  to  deliberate  whe- 
ther or  not  it  will  be  prudent  for  him  to  take  up  the  succession 
which  has  opened  to  him.    Any  deed  of  the  predecessor,  by 
which  the  heir  is  excluded  from  the  succession,  willVford  a 
good  defence  against  the  action.   Hence  an  irredeemable  dispo- 
sition, or  a  deed  of  entail,  by  which  the  ancestor  has  been  di- 
vested and  the  heir  excluded,  will  be  a  sufficient  defence  to  the 
dispones  against  exhibiting  the  writings  relative  to  such  dispo- 
sition or  deed  of  entail ;  and  that  whether  sasine  has  followed 
on  the  deed  or  not.    In  like  manner,  if  the  apparent  heir  have 
been  charged  to  enter  heir  by  a  creditor  of  the  defunct,  and 
have  renounced,  the  heir  cannot  legally  insist  in  an  exhibition 
ad  deliberandum  against  the  creditor  on  whose  charge  he  has 
renounced ;  but  that  renunciation  will  be  no  bar  to  an  action 
of  exhibition  ad  deliberandum  against  any  other  creditor  of  the 
defunct.    Although  the  heir,  belJire  his  entry,  may  require 
exhibition  of  writings  ad  deliberandum,  he  cannot,  until  his  ' 
actual  entry  as  heir,  compel  deliver)-  of  the  title-deeds  or  other 
documents  belonging  to  his  ancestor,  in  the  hands  of  third 
parties  ;  neither  can  he  enforce  payment  of  the  debts  proved 
by  such  documents  to  be  due  to  the  ancestor ;  Ersk.  B.  ufc  tit. 
<S,  §  56,  et  Acq. ;  Stair,  B  iv.  tit.  33  \  Banktmty  U,  iii.  tit.  4, 
$  66,  and  tit.  3,  §  7.    See  also  Apparent  Heir. 
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JJ.  An  exhibition  ad  probandum  was  another  accessary  ac- 
tion formerly  in  use.  This  was  an  action  competent  to  the 
party  to  |  suit,  when  lie  wished  to  prove  a  fact  pertinent  to  the 
cause,  by  the  production  of  writings  belonging  to,  or  in  the 
custody  of,  third  parties — technically  called  Havers.  But,  in 
practice,  this  action  has  been  long  superseded  by  incident  d'tli- 
gences,  granted  in  the  course  of  the  principal  action  against 
the  haver  of  the  writing.  The  person  cited  as  a  haver  under 
this  diligence  must  either  exhibit,  upon  oath,  the  writing  called 
for,  or  depone  that  he  has  it  not,  and  has  not  had  it  since  he 
?ras  cited  as  a  haver,  and  that  he  has  not  fraudulently  put  it 
away,  and  has  no  knowledge  or  suspicion  where  it  is.  The 
user  of  the  diligence,  if  dissatisfied  with  the  havers  deposition 
in  general  terms,  may.  under  the  Act  of  Sederunt  ^d  Feb- 
ruary 1688,  put  special  and  pertinent  interrogatories,  which 
the  haver  is  bound  to  answer.  If  the  writing  be  in  the  havers 
possession,  he  is  bound  to  produce  it  whether,  in  his  opinion, 
it  be  pettinent  to  the  cause  or  not ;  but,  if  he  have  it  not,  no 
questions  can  competently  be  put  in  modum  prohationls,  under 
an  incident  diligence,  as  to  the  haver's  recollection  of  the  con- 
tents or  import  of  the  writing ;  far  less  is  it  competent  to  put 
any  question  which  may  bring  out  an  answer  connected  with 
the  merits  of  the  cause.  The  production  of  the  writing  called 
for,  and,  failing  that,  the  means  of  recovering  it,  or  tracing  it 
into  the  hands  of  others,  are  the  only  legitimate  purges  of  an 
incident  diligence  against  havers.  A  diligence  of  this  kind 
may  be  used  not  only  against  third  parties,  but  also  against 
the  principal  defender  in  the  cause,  who  may  be  thus  compel- 
led to  exhibit  such  writings  as  may  verify  the  pursuer's  plea— 
the  pursuer  being  under  a  reciprocal  obligation,  when  required, 
to  produce  all  wiitings  in  his  hands  called  for  by  the  defender 
in  support  of  his  defence.  In  either  case,  however,  the  writ- 
ing which  the  party  requires  from  his  adversary  must  be  par- 
ticularly spiriiicd  and  described  ;  for  no  party  is  bound  to 
make  an  unreserved  production  of  all  the  writings  in  his  pos- 
session on  a  general  requisition  by  the  opposite  party.  The 
maxim,  nemo  tenetur  cdere  vxstnnnenia  eontra  sr.  applies  to 
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such  a  case,  and  is  at  the  same  time  qualified  by  the  general 
doctrine  above  stated ;  Etitk.  B.  iv.  tit,  ] ,  §  o%  ;  Stair,  B.  ivf 
tit.  313,  t$  L},  and  tit.  41 ,  §  5,  et  scy. ;  Bankton,  B.  iv.  tit,  °.4, 
§  59  ;  Tail  on  Evidence,  p.  178-181,    See  Diligence*  Ha- 

EXHIBITION  ;  the  benefactions  settled  for  the  mainte- 
nance of  scholars  in  the  English  Universities,  not  depending 
on  the  foundation,  are  called  exhibitions.  In  this  sense,  the 
term  is  analogous  with  the  Scotch  term  bursary.  An  exhibi- 
tion was  the  name  formerly  given  to  an  allowance  of  meat  and 
drink,  such  as  was  customary  among  the  religious  appropriators 
of  churches,  who  usually  made  it  to  the  depending  vicar  ; 
Tomlhfs  Dictionary,  h.  t. 

EXHUMATION.  This  term  is  sometimes  applied  to  the 
offence  of  disinterring  a  dead  body,    ^cc  Dead  Body* 

EXILE,    See  Transportation. 

EXONERATION  ;  a  discharge  \  or  it  signifies  the  act  of 
being  legally  disburdened  of,  or  liberated  from,  the  performance 
of  a  duty  or  obligation.    See  Discharge* 

EXIM<:i)IN(i  LETTERS.  This  expression  is  said  to 
be  derived  from  the  Trench  verb  cxpedier,  which  signifies  to 
make  out  the  principal  copies  of  letters,  judgments,  and  other 
juridical  writs.  In  the  phraseology  of  the  Scotish  law,  to  ex- 
pede  letters,  means  to  write  out  the  principal  writ,  and  get  it 
signeted,  scaled,  or  otherwise  completed.  Thus,  after  a  bill 
of  suspension  or  of  advocation  has  been  passed  by  the  Lord 
Ordinary  on  the  Bills,  the  act  of  writing  out  the  letters  of  sus- 
pension or  of  advocation,  and  obtaining  them  si/rneted,  is 
termed  expedhig  the.  letters— the  passed  bill  being  the  warrant 
for  so  doing.  In  like  manner,  the  act  of  passing  a  royal  char- 
ter through  the  seals  was  formerly  termed  expeding  a  charter, 
although  now  the  technical  expression  is,  passing  a  charier. 
Sec  lioss's  Lceturcs,  vol.  L  p.  2/36. 

EXPENSES,  Oil  COSTS  OF  SUIT,  In  judicial  pro, 
cedurc,  this  term  is  applied  to  the  charges  exigible  from  a  par- 
ty to  a  process,  as  court-dues— ices  to  counsel  and  agents — and 
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other  expenses  incurred  in  the  prosecution  of  the  action.  It  is 
almost  the  invariable  practice  for  the  pursuer,  or,  generally 
speaking,  for  the  party  making  any  claim  judicially,  not  only 
to  demand  payment  or  performance  of  the  obligation,  or  de- 
clarator or  reduction  of  the  right  which  is  in  question,  but  also 
to  conclude  for  the  expenses  of  the  process,  which  he  has  found 
it  necessary  to  institute.  In  like  manner,  it  is  the  practice  for 
the  defender  or  respondent  to  demand  the  expense  attending 
his  defence  ;  and  the  court  (except  where  special  statute  or 
rules  of  court  regulate  the  matter  otherwise)  are  in  use  to  ex- 
ercise a  discretionary  power  on  this  point.  Regularly,  the 
question  of  expenses  ought  to  be  determined  in  the  decree 
which  settles  the  point  of  law ;  for  the  expenses  are  not  de- 
mandable  in  a  new  action.  Hut  it  frequently  happens  that  de- 
crees are  allowed  to  be  extracted,  which  contain  a  reservation 
of  the  question  of  expenses — the  process  to  that  extent  re- 
maining in  dependence.  According  to  some  authorities,  the 
court  has  a  power  to  adjudge  the  costs  of  suit  as  a  necessary 
consequence,  or  accessary  of  the  principal  action,  even  although 
not  libelled  or  claimed  ;  but  questions,  in  which  this  doctrine 
has  been  doubted,  are  at  present  (1S&S)  in  dependence.  See 
Uankton,  \\.  iv.  tit.  f3G,  §  5. 

In  the  case  of  decrees  in  absence,  the  stat.  1  and  %  Geo.  IV. 
c.  38,  §  |89  provides  that  it  shall  not  be  lawful  to  extract  any 
decree  for  the  random  sum  of  expenses  concluded  for  in  the 
summons  ;  but  that,  in  all  cases  of  decrees  in  absence,  an  ac- 
count of  expenses  shall  be  lodged  in  process,  and  taxed  by  the 
auditor  ;  and  that  a  report  thereon  by  the  auditor  shall  be  a 
suflieient  warrant  to  the  extractor  to  fill  up  the  amount  of  the 
expenses  to  be  awarded  against  the  defender,  without  the  ne- 
cessity of  bringing  the  auditors  report  before  the  Lord  Ordi- 
nary, unless  by  his  own  direction,  or  that  of  the  auditor,  or  on 
the  motion  of  any  party  interested.  See  farther,  on  the  subject 
of  decrees  in  absence,  the  Act  of  Sederunt  1th  February  1810. 
Set1  also  Jheree. 

W  here,  in  a  litigated  cause,  expenses  have  been  found  due 
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to  either  party  by  the  Court  of  Session  or  by  a  Lord  Ordina- 
ry, the  practice  is,  for  the  Court  or  Lord  Ordinary  to  make  a 
remit  to  the  auditor  of  court  to  tax  the  account  of  expenses, 
The  account  is  then  lodged  with  the  auditor,  and  a  copy  of  it 
served  upon  the  agent  for  the  party  found  liable  to  pay  it,  and 
notice  given  of  the  time  fixed  for  taxing,  so  as  to  enable  hira 
to  attend  and  object  to  the  items  in  the  account,  if  he  think  fit. 
This  notice  is  given  under  certification  that,  if  he  do  not  at- 
tend, the  account  will  be  taxed  in  absence.  The  taxing  usually 
takes  plate  in  presence  of  the  agents  for  the  parties,  who  are 
permitted  to  be  heard  orally,  hut  not  in  writing,  on  their  ot>- 
jections  ;  after  which  the  auditor  makes  up  his  report,  which  is 
transmitted,  along  with  the  account,  to  the  court  or  judge  by 
wham  the  remit  was  made.  In  ease  cither  party  means  to  ob- 
ject to  the  auditor  s  report,  he  must  immediately  lodge  with 
the  clerk  of  the  process  a  short  note  of  his  objections,  without 
argument,  a  copy  of  which  must  be  transmitted  to  the  agent 
on  the  other  side  ;  and  the  Court  or  Lord  Ordinary  may  either 
direct  the  objections  to  be  answered  viva  voce,  or  in  writing — • 
the  expense  of  the  discussion  being  laid  on  the  objeetor  if  he 
fail  in  making  good  his  objection,  and  the  interlocutor  thereon 
being  final ;  Act  of  Sederunt  ikk  February  If  the 

agent  who  has  conducted  the  cause  wish  it,  the  decree  for 
the  expenses  will  be  allowed  to  issue  and  be  extracted  in  his 
name. 

The  taxation  of  the  expenses,  where  either  party  is  found 
liable  to  pay  them,  is  of  course  a  taxation  as  between  part//  and 
patty,  not  as  between  agent  and  client.  For  although  a  party 
who  is  found  liable  in  his  adversary^  expenses  is,  under  such 
an  award,  bound  to  pay  the  regulated  expenses  of  a  judicial 
discussion,  conducted  in  the  ordinary  manner,  it  is  obvious 
that  he  lies  under  no  obligation  to  pay  all  the  expenses  which 
an  anxious  or  capricious  litigant  may  have  incurred  in  the 
conduct  of  his  cause.  Hut  although  such  expenses  are  not 
included  under  an  award  of  the  expenses  of  process,  it  is 
equally  clear  that  the  litigant  is  bound  to  pay  his  own  agent 
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lor  all  the  unnecessary  and,  very  often,  ust  less  expense  bona 
fide  occasioned  by  the  litigant's  own  over  anxiety,  and  at  his 
express  desire.  Hence  arises  the  distinction  which  has  been 
recognised  between  a  taxation  of  costs  as  between  partv  and 
party,  and  as  between  agent  and  client.  Independently,  how- 
ever, of  sueh  capricious  and  extraordinary  costs,  it  necessarily 
happens  that,  in  almost  every  case,  the  agent  for  one  or  other 
of  the  parties  (and,  where  no  expenses  are  found  due  to  either 
party,  the  agent  for  each  party)  has  an  account  to  claim  from 
his  own  employer.  The  Act  of  Sederunt  accordingly  provides, 
in  like  manner,  for  the  taxation  of  accounts  as  between  agent 
and  client,  by  authorizing  a  summary  application  to  be  made, 
by  the  party,  to  the  Lord  Ordinary  before  whom  the  cause  de- 
pends, or  has  formerly  depended,  to  get  the  account  claimed  by 
his  agent  remitted  to  the  auditor  to  be  taxed,  according  to  the 
existing  regulations ;  the  report,  in  that  case  also,  being  re- 
turned to  the  Lord  Ordinary,  and  disposed  of  as  above ;  and 
the  sum  so  ascertained  forming  the  proper  charge  by  the  agent 
against  his  client.  So,  also,  when  an  agent  or  his  representa- 
tive raises  an  action  against  his  employer  for  payment  of  a 
professional  account,  the  Lord  Ordinary  may,  and  usually  does, 
in  the  first  place,  remit  the  account  claimed  to  the  auditor  to 
be  taxed  ;  and  no  decree,  either  in  absence  or  after  hearing 
parties,  can  be  pronounced  in  such  a  ease  until  a  report  has 
been  made  by  the  auditor  ;  Act  of  Sederunt,  T3M  February 
18(H).  Expenses  awarded  in  the  Jury  Court  are  also  appointed 
to  be  taxed  and  reported  upon  by  the  auditor  of  the  Court  of 
Session  ;  59  Geo.  III.  c.  80,  $  8ft    Sec  also  Aud'dor. 

A  summary  of  the  practical  rules  applicable  to  questions 
concerning  expenses  would  greatly  exceed  the  limits  of  the 
present  article  ;  but  it  seems  proper  to  enumerate  some  of 
those  rules  which  are  not  to  be  found  digested  in  any  of  our 
institutional  writers.  Ls/.  After  a  case  has  been  decided  in 
the  Inner  House  upon  petition  and  answers,  and  no  expenses 
awarded,  it  is  not  competent  to  claim  expenses  from  the  Lord 
Ordinary;  Campbell  and  Company,  21st  May  1803;  Mor. 
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Jpp.  Kvpencfji>  Xo>  o.  Wyllie,  5th  February  ItWO,  /V- 
ColL  2.  Where  an  interlocutor  of  a  Lord  Ordinary  not  men- 
tioning expenses  has  been  reclaimed  against  by  the  defender, 
and  the  petition  lias  been  ret  used  on  answers,  without  mention 
of  expenses,  and  the  interlocutor  allowed  to  become  final,  no 
expenses  can  be  awarded  to  the  pursuer ;  Fleahers  of  Canon- 
gate,  7th  July  1809  ;  Fac.  ColL  3.  A  Lord  Ordinary  can  in 
no  case  give  the  expense  of  any  part  of  a  process  finally  de- 
cided in  the  Inner  I  louse,  on  petition  and  answers,  without  an 
express  remit  for  that  purpose ;  Falconer,  4th  March  1815, 
Fac.  ColL  See  also  Wilson,  12th  November  1814-  4.  Hut 
it  is  competent  to  apply  to  the  Lord  Ordinary  for  the  expen- 
ses incurred  in  the  proceedings  in  a  cause  before  him,  although 
the  Court,  in  refusing  a  petition  against  the  Lord  Ordinary  s 
interlocutor,  have  awarded  to  the  respondent  the  expense  ot 
opposing  that  petition  ;  G oldie,  23d  January  181G,  Fac,  ColL 
And  where  an  interlocutor  of  a  Lord  Ordinary,  finding  expen- 
ses due  generally,  has  been  adhered  to  in  the  Iuner  Hou.se, 
without  any  mention  being  made  of  expenses,  it  carries  the  ex* 
penses  incurred  in  the  Inner  I  louse;  Hill,  21st  May  1824,  Shatv 
and  JJunLjfs  casts,  ■'.  Where,  however,  the  Lord  Ordinary 
has  said  nothing  about  expenses,  and  his  interlocutor  is  adher- 
ed to  by  the  Court,  on  advising  a  petition  and  answers,  and 
that  judgment  is  adhered  to  on  advising  a  reclaiming  petition 
and  answers,  the  Court  cannot  give  the  respondent  more  than 
the  expense  of  the  answers  ;  Bowie,  5th  December  181 6*,  Fac. 
ColL  6«  In  an  action  on  a  mutual  contract,  stamped  during 
the  dependence  of  the  action  at  the  pursuer  s  expense,  if  the 
pursuer  prevail,  and  is  found  entitled  to  expenses,  the  expen.se 
ol  damping,  including  penalty  and  solicitors  fee,  must  he 
borne  by  the  parties  equally;  Stewart,  12th  February  1817, 
Fac.  ColL  7.  A  decree  for  expenses  in  favour  of  a  party  who 
has  been  admitted  to  the  benefit  of  the  poors1  roll,  in  order  to  pro- 
secute the  action,  includes  the  expense  of  getting  upon  the  roll ; 
Cameron,  525th  June  1814,  Fac.  Coll.  Rankine,  31st  May 
1821,  Shaics  Cases.  8*  Where  a  judicial  remit  has  been 
made,  hy  the  Court  of  Session,  to  an  accountant  or  other  pro- 


EXP — EXP 


fcssional  person  to  report,  it  is  understood  in  practice,  that  the 
agents  who  conduct  the  remit,  as  well  as  the  parties,  arc  per- 
sonally liable  to  the  accountant  for  his  fee;  M'Lean,  ttlst 
May  1825.  Lastly,  Where  expenses  have  been  found  due 
and  modified,  the  agent  who  has  conducted  the  process  for  tlio 
party  who  has  been  found  entitled  to  expenses,  may  require  the 
Court  or  the  Lord  Ordinary  to  pronounce  decree  for  the  ex- 
penses in  his  name  against  the  adverse  party.  And  where  an 
interlocutor  has  been  pronounced  (hiding  expenses  due,  or 
which,  by  necessary  implication,  carries  expenses,  the  right  of 
the  agent  to  claim  those  expenses,  and  to  have  decree  in  his 
own  name  for  them,  cannot  be  defeated  by  a  compromise  of 
the  law-suit ;  Hamilton,  17th  .lune  1813,  Fac.  Cull,  As  to 
the  agent's  preference  for  his  expenses  over  the  fund  recovered, 
or  in  competition  with  the  creditors  of  the  party,  see  Ilyjyotfiec. 
Lien.  As  to  the  liability  of  attorneys  or  mandatories  for  ex- 
penses, see  Dtfcmh  r. 

With  regard  to  the  expense  of  appeals  to  the  House  of 
Lords,  from  judgments  of  the  Court  of  Session,  the  following 
points  seem  to  Im?  fixed,  W,  Where  expenses  have  been  award- 
ed by  the  House  of  Lords  upon  a  final  discussion  of  the  ap- 
peal, the  Court  of  Session  is  in  use  to  grant  decrees  for  those 
expenses  in  a  summary  manner.  But  the  Court  will  not  do  so 
where  the  appeal  has  been  withdrawn  with  permission  of  the 
House  on  payment  of  costs.  In  that  case,  the  remedy  against 
the  party  who  attempts  to  resile,  is  to  repudiate  the  arrange- 
ment, and  apply  to  the  House  of  Lords  for  a  discussion  of  the 
appeal ;  for,  until  the  condition  of  the  withdrawal  is  complied 
with,  the  appeal  is  still  in  dependence  ;  Brown,  20th  July 
1784,  Mor.  p.  40  kl.  ttd>  Where  a  judgment  of  the  Court  of 
Session  is  reversed  on  appeal,  and  the  case  remitted  to  the 
Court  of  Session  to  apply  the  judgment,  without  an  instruc- 
tion to  give  the  appellant  the  expenses  of  the  previous  litiga- 
tion, they  cannot  afterwards  be  awarded  ;  l'ringle,  6th  March 
1799,  Mor.  App.  Exi  knsks,  No.  I.  ;  Geddes,  16th  February 
1816,  Fac.  Coll.  ;  Wilson,  18th  June  1818,  Fac.  Coll. 

By  sundry  statutes  and  acts  of  sederunt  regulating  pro- 
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cedurc  before  the  Court  of  Session,  tlie  Court  or  the  Lord 
Ordinary  is  empowered  to  rcponc  parties  on  payment  of  the 
whole,  or  of  g  portion  of  the  expenses  previously  incurred. 
Without  attempting  any  analysis  of  the  different  regulations 
on  this  subject,  it  may  be  observed  that,  generally  speaking,  a 
party  may  be  reponed  against  any  proceeding  to  his  prejudice* 
which  has  taken  place  in  his  absence,  or  even  against  judg- 
ments ht  fbro,  where,  by  accident  or  inadvertence,  he  has  allow- 
ed an  interlocutor  against  him  (not  otherwise  final)  to  become 
ft)l*t  See  on  this  subject  the  Act  of  Sederunt  1th  Ft  bruan/18\  0, 
the  stat  48  Geo-  III.  c.  151,  §  16,  mid  the  recent  Statute  6  Geo. 
I V.  d  1 20,  §  10,  and  relative  Acts  of  Sederunt  Other  statutes 
and  rides  of  Court  render  it  imperative  on  the  Court,  in  certain 
cases,  to  award  the  expenses  against  the  unsuccessful  party* 
Thus,  the  bankrupt  statute  54?  Geo.  III.  c.  137,  §  pro- 
vides that  the  unsuccessful  competitor  for  a  trusteeship  shall 
pay  the  expense  of  the  competition  ;  and  the  same  principle  is 
extended  to  competitions  for  the  office  of  common  agent,  and 
to  unsuccessful  objections  to  the  auditor's  report.  See  the  Acts 
Of  Sederunt  Utk  July  1704,  §  4,  and  Gth  February  1806. 
See  also  Penalty* 

In  several  British  statutes,  some  of  which  extend  to  Scot- 
land, the  successful  party  is  entitled  to  double  or  treble  costs. 
In  such  cases,  the  rule  is,  that  the  costs  given  by  the  Court 
d<  htcremento,  as  it  is  termed,  arc  to  be  doubled  or  trebled,  as 
well  as  those  given  by  the  jury.  But  double  or  treble  costs 
do  not  mean,  according  to  their  literal  import,  twice  or  thrice 
the  amount  of  single  costs.  For  where  a  statute  gives  double 
costs,  they  arc  to  be  calculated  thus,  first  the  common  costs, 
and  then  half  the  common  costs.  If  treble  costs,  frst  the 
common  costs ;  secondly,  half  of  these ;  and  then  half  of  the 
iatter.    See  Tomlhis1  Dkt.  voce  Costs. 

EXPOSING  CHILDREN.  The  offence  of  exposing  and 
deserting  an  infant  child,  if  accompanied  with  circumstances 
proving  an  intention  to  destroy,  and  foHbweq  by  death  in  am- 
sequence  of  the  e.spMburr,  amounts  trj  the  crime  of  murder.  If 
Vol.  I.  H  r  ' 
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there  be  no  evidence  of  an  intention  to  destroy,  but,  if  the  child 
die  by  an  accident  connected  with  the  exposure*  as  by  being 
trodden  to  death  by  cattle,  or  accidentaly  run  over  by  a  car- 
riage, or  the  like,  and  killed,  this  seems  culpable  homicide  in 
the  cxposer.  But,  even  although  the  child  does  not  perish, 
its  desertion  and  exposure  to  any  considerable  risk,  is  a  crime 
punishable  arbitrarily,  according  to  the  circumstances  of  the 
case,  and  which  has  been  punished  with  whipping,  imprison- 
ment,' or  banishment ;  Htimey  vol.  i.  p.  #95. 

EXPIRY  OF  THE  LEGAL ;  is  the  expiration  of  the 
period  within  which  the  subject  of  an  adjudication  may  be  re- 
deemed on  payment  of  the  debt  adjudged  for.  Before  the 
debtor  can  be  foreclosed,  and  his  right  of  redemption  cut  ati\ 
an  action  of  declarator  of  expiry  of  the  legal  is  necessary,  at 
the  instance  of  the  adjudgcr  or  adjudgers,  against  the  debtor ; 
in  which  action,  it  is  still  competent  for  the  debtor  to  pny  the 
debt,  in  so  far  as  not  already  paid  by  the  adjudger's  intromis- 
sions, and  to  redeem  the  lands  notwithstanding  the  actual  ex* 
piration  of  the  legal-    Sec  Adjudication.  Legal. 

EXPROMISSOR.  According  to  the  distinction  of  the 
Roman  law,  an  expromissor  was  one  who  undertook  the  debt 
of  another,  by  substituting  himself  as  principal  debtor  in  room 
of  the  former  obligant;  who,  in  so  far  as  concerned  the  credi- 
tor, was  completely  liberated  from  his  obligation.  An  adpro- 
missor or  jidc-jmsor^  on  the  other  hand,  was  more  properly  a 
cautioner,  inasmuch  as  he  merely  acceded  to,  or  bound  him- 
self in  terms  of  the  obligation  of  the  principal  debtor,  who  also 
remained  bound  to  the  creditor;  Stair  ^  B.  L  tit.  IT,  §  3. 
Bankton,  B.  i,  tit.  23,  §  25.  ErsL  B.  lit  tit,  4,  §  22.  Sec 
Cautionary* 

EXTENT ;  ia  the  name  given  to  the  ancient  census  or 
general  valuation  put  upon  all  the  lands  in  Scotland,  for  the 
purpose  of  regulating  the  proportion  of  public  subsidies  or 
taxes  exigible  from  them,  as  well  as  for  ascertaining  the  amount 
of  the  casualties  due  to  the  superior.  The  precise  period  at 
which  a  valuation  of  this  kind  was  first  made  has  not  been 
clearly  ascertained,  although  it  has  long  keen  the  subject  of 
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inquiry  ami  controversy  amongst  lawyers  ami  antiquaries  It 
appears,  however,  that,  so  early  as  1474,  the  old  extent  or 
valuation  had  been  deemed  inadequate  ;  and,  accordingly,  the 
statute  1474,  c.  56,  ordains  that,  in  the  rctours  made  to  Chan- 
cery, the  inquest  shall  state  "  what  the  land  was  of  avail  of  the 
"  auld,  and  the  very  avail  it  was  worth,  and  gives  the  day  of 
"  the  serving  of  the  said  brieve/'  Under  that  statute,  accord- 
ing to  the  generally  received  theory,  the  practice  for  some  time 
prevailed  of  adducing  evidence  before  the  inquest,  of  the  real 
rent  or  value  of  the  lands  at  the  time,  which,  as  well  as  the 
old  extent  or  more  ancient  valuation,  was  accordingly  stated  in 
the  rctour.  But  after  lands  had  been  once  so  valued,  it  is 
said  that,  on  the  occasion  of  future  retours,  a  new  valuation  was 
not  made,  but  that  the  amount  of  the  new  as  well  a3  of 
the  old  extent,  was  taken  from  the  former  rctour  :  And  that, 
even  where  no  evidence  of  the  present  value  had  been  adduced, 
a  practice  was  introduced  of  stating  in  the  retour  the  present 
value  at  a  quadruple,  quintuple,  or  sextuple  of  the  old  extent, 
according  to  the  custom  of  rvtouring  lands  in  the  particular 
shire;  Hopes  Minor  Proctitis,  p.  194,  edit.  17534.  In  this 
manner  the  new  and  the  old  extent  are  supposed  to  have  been 
ascertained — the  new  extent  being  the  valuation  thus  fixed, 
and  the  old  extent  consisting,  as  has  been  generally  under- 
stood, of  a  valuation  made  in  the  reign  of  Alexander  III.  or, 
at  any  rate,  at  some  time  prior  to  1474 ;  Ersk.  13.  ii.  tit.  5,  § 
33.  Skene,  voce  Extent  Kami  Law  Tracts,  Tract  14. 
Neither  of  those  valuations  extended  to  church  lands,  the  share 
of  the  subsidies  applicable  to  them  being  levied  from  the  bene- 
ficiaries, according  to  the  value  of  their  benefices,  as  settled 
by  Bagimont's  Roll ;  Ersk.  &  iii.  tit.  5,  §  34.  See  BagU 
tnonfg  Boil. 

During  the  Usurpation  a  more  equitable  rule  of  assessment 
was  introduced,  and  the  rates  laid  upon  each  county  precisely 
fixed.  After  the  Kesforation,  very  nearly  the  same  system  was 
continued— statutory  commissioners  being  appointed  to  appor- 
tion the  general  Mim  laid  upon  each  county,  upon  the  different 
lands  in  the  county,  according  to  their  respective  real  rent*. 

It  r  o 
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Sec  the  Act  of  Convention  £&Z  January  1667.  The  rent 
fixed  by  those  valuations  is  commonly  called  the  valued  rent ; 
according  to  which,  the  land-tax  and  most  of  the  other  public 
and  parochial  assessments  have  been  since  imposed.  It  is 
likewise  the  tuIc  for  regulating  freehold  qualifications  where 
the  old  extent  docs  not  appear;  1C81,  c,  21,  Sec  article 
Election  Laws. 

Er skilled  account  of  old  and  new  extent  is  abridged  from 
LordKaittcs*  Historical  Laic  Tracts,  Tract  XIV ;  and  the 
same  authority  has  been  followed  by  more  recent  writers, — Lord 
Karnes  having  Wen  indebted  for  the  materials  of  his  theory  to 
Mr  John  Davidson,  a  very  learned  member  of  the  society  of 
writers  to  the  signet*  But,  see  the  subject  of  extents  largely 
and  learnedly  treated,  and  Lord  Karnes"1  views  modified  and 
corrected,  in  the  case,  Cranston  against  Gibson,  18th  May 
1818,  Fac*  Colt — one  of  the  papers  in  which  case,  drawn  by 
Mr  Thomson,  deputy-clerk  register,  and  extending  to  280 
4to  pages,  was  stated  from  the  Bench  to  contain  a  very  learn- 
ed treatise  on  the  old  extent.  See  also  Skene,  voce  Extent 
Balfour**  Prae  ticks,  p.  430.  Craig,  de  Feudts,  Lib.  ii.  dieg. 
17,  §  36.  Stair,  Ii.  Hi.  tit.  5,  §  S&  Mackenzie's  Injf.  B.  ii.  tit. 
5+  §  J  8,  Hopc'v  Minor  Practices,  tit.  iv.  §  14.  Bankton,  B+  hi. 
tit.  5,  §  32.  Karnes*  Law  Tracts,  'Tract  XIV.  Karnes*  Stat, 
Law  Abridged,  h.  L  Ersk.  B.  iii.  tit.  5,  §  31,  et  scq.  Hailes 
Annals,  vol  I  p.  202.  Wigttt  on  Elections,  p.  100,  d  seq. 
BelVs  Election  Law,  p.  134,  et  seq. 

EXTENT,  CROWNS.  An  extent,  in  the  acceptation 
of  the  English  law,  is  a  writ  of  execution  or  commission  to  the 
sheriff  for  the  valuing  of  lands  and  tenements ;  and  sometimes 
the  act  of  the  sheriff  or  other  commissioner  upon  this  writ ; 
TomMni  Diet.  L  t.  By  the  treaty  of  Union  between  Scot- 
land and  England,  the  revenue  laws  of  the  two  countries  were 
assimilated  ;  and  the  Crowds  preference,  and  the  English  exe- 
cution by  extent  (so  far  at  least  as  concerns  moveable  property) 
was  introduced  in  revenue  matters,  under  the  exception,  and 
in  the  manner  explained  under  the  articles  Crovm  Debts  tm\ 
Exchequer. 
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The  process  of  extent,  thus  introduced*  is  a  speedy  remedy 
given  to  the  Crown  for  recovering  money  due  to  the  public. 
Originally,  in  England,  this  execution  was  confined  to  land ; 
but,  by  stat.  33  Henry  VIII.  c.  39,  it  is  authorised  to  be'given 
to  the  Crown  for  attaching  the  body,  lands,  goods,  and  debts 
of  the  King's  debtor,  for  the  recovery  of  all  sorts  of  debts  duo 
to  the  Grown,  Where  the  Crown  debt  is  due  by  bond  either 
in  tli e  English  or  Scotish  form,  a  writ  of  extent  may  issue  on 
production  of  the  bond  with  an  allulavit,  and  without  any  pre- 
K minary  step.  If  the  debt  be  by  simple  contract,  it  must  be 
made,  what  is  termed  in  the  law  of  England,  matter  qf  record* 
before  a  writ  of  extent  can  issue.  In  the  case  of  a  partnership 
debt,  the  extent  may  issue  against  the  several  copartners  ;  but 
for  the  debt  of  an  individual  partner,  the  Crown  ean  take  no 
more  than  his  interest  in  the  company  goods,  after  payment  of 
the  company  debts. 

The  application  in  Exchequer,  for  a  writ  of  extent,  is  accom- 
panied by  an  all 3 davit  stating  the  amount  of  the  debt,  and  that 
there  is  danger  of  its  being  lost  to  the  Crown  unless  the  extent 
be  issued.  The  fiat  or  warrant  for  a  writ  of  extent  may  be  Ob* 
tained  at  any  time,  cither  during  term  or  vacation,  on  apppli- 
cation  to  a  Baron  of  Exchequer,  by  whom  the  jiai  is  signal ; 
Hie  date  of  the  fiat  being  the  date  of  the  testing  of  the  writ. 
The  writ  is  tested  by  the  Lord  Chief  Baron,  signed  by  the 
Khujfs  Remembrancer,  and  scaled  with  the  Exchequer  seal. 

The  writ  of  extent  directs  the  sheriff  to  take  the  person  of 
the  Crown  debtor,  and  to  take  and  appraise  his  effects  and 
debts.  In  Scotland,  the  moveable  estate  only  of  the  debtor 
can  be  taken  ;  and  the  general  rules  are,  1st,  That  all  goods 
and  effects,  the  absolute  property  of  the  Crown  debtor  at  the 
teste  of  tho  writ,  may  he  taken,  into  whose  hands  soever  they 
may  have  come  since  that  time;  and,  That  money  may  be 
seized,  and  all  debts  due  to  the  King's  debtor >  or  assign cd  by 
him  since  the  teste  of  the  writ.  13 ut  bona  fide  cash  payments 
made  since  the  teste  will  not  be  affected.  The  sheriff;  in  exe- 
cution of  the  writ,  is  not  authorised  to  sell  or  convert  the  eft 
iects  into  money,  until  the  Vtndtfkm  crponax  has  issued, 
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which  now  issues  without  the  necessity  of  making  any  motion 
in  Exchequer ;  and,  after  the  goods  have  been  sold,  under  that 
authority*  to  the  amount  of  the  Crown  debt,  the  proceeds  are 
returned  to  Exchequer,  for  the  use  of  the  Crown,  under  de- 
duction of  poundage  and  extra  allowance,  which  the  sheriff  is 
entitled  to  claim  on  a  motion  in  Exchequer. 

An  extent  in  the  second  degree,  as  it  is  termed,  is  the  pro- 
cess by  which,  on  the  insolvency  of  a  Crown  debtor,  the  debts 
due  to  him  by  his  debtors  are  made  effectual  to  the  Crown. 
This  process  is  issued  from  Exchequer  on  an  affidavit  of  the 
King's  debtor's  insolvency,  on  which  affidavit  a  Baron's  fiat  is 
granted  for  a  writ  of  extent  against  the  debtor  of  the  King's 
debtor ;  and  the  same  process  may  be  repeated  in  the  third, 
and  even  in  the  fourth  degree.  Such  an  extent  is  called  an 
extent  in  chief  in  the  second,  third,  or  fourth  degree;  and  it 
difFcrs  from  an  extent  in  aid,  inasmuch  as  it  is  sued  out  by  the 
Crown  as  the  real  plaintiff',  for  the  direct  recovery  of  the 
Crown  debt,  whereas  an  extent  in  aid  is  sued  out  only  nomi- 
nally by  the  Crown,  but  really  by  a  Crown  debtor,  for  the  re- 
covery of  a  debt  due  to  himself,  and  for  his  own  benefit 

An  extent  in  aid  proceeds  on  the  fact,  or  fiction,  that  the 
Crown  debtor  is  less  able  to  pay  under  the  Crown's  extent 
against  himself,  than  he  would  be  if  he  could  recover  the  debts 
due  by  another  to  him.  Hence  this  extent  is  said  to  he  ob- 
tained in  aid  of  a  previous  extent  at  the  Crown's  instance 
against  the  applicant  for  an  extent  in  aid ;  and  the  writ  accor- 
dingly issues,  not  against  the  King's  debtor,  but  against  the 
debtor  to  the  King's  debtor.  For  a  history  of  the  abuses  of  ex. 
tents  in  aid,  see  BeWs  Com.  vol.  iL  p.  53,  4th  edit.  Those 
abuses  were  at  last  attempted  to  be  remedied  by  the  statute  57 
Geo.  III.  c.  117,  proceeding  on  the  preamble  "  That  extents 
"  in  aid  have  in  many  cases  been  issued  for  the  levying  and 
H  recovery  of  larger  sums  of  money  than  were  due  to  his  Ma- 
H  jesty  by  the  debtors  on  whose  behalf  such  extents  were  is- 
"  sued."  And  also,  "  That  extents  in  aid  have  been  issued 
H  at  the  instance  and  for  the  benefit  of  persons  indebted  to  his 
«  Majesty  by  simple  contract  only.*'    To  remedy  which  evils, 
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it  is  enacted,  1  That  the  amount  of  the  debt  due,  or  claimed 
to  be  due,  by  the  principal  debtor  to  the  Crown  shall  bo  stated 
in  the  fiat,  That,  where  the  sum  found  due  to  the  King*s 
debtor  is  equal  to,  or  exceeds  the  King's  debt,  as  stated  in  the 
fiat,  the  amount  of  the  debt  in  the  fiat  shall  1>e  indorsed  on  the 
writ  of  extent  in  aid,  and  shall  be  deemed  the  authority  as  to 
the  amount  to  be  levied,  3d,  That,  where  the  debt  due  to  the 
King  s  debtor  is  less  than  the  debt  due  to  the  King,  as  stated 
in  the  fiat,  the  amount  of  the  debt  due  to  the  King  shall  bo 
indorsed  on  the  writ  as  the  authority  tor  the  amount  to  be  levied, 
the  money  so  levied  being  paid  over  to  the  Crown  in  satisfaction 
pro  tax  in  of  the  Crown  debt*  4>th,  That  where,  in  consequence  of 
the  necessity  otherwise  of  splitting  the  debt,  more  than  the  sura 
indorsed  \&  necessarily  levied,  the  overplus  shall  be  paid  into- 
the  Court  of  Exchequer,  together  with  the  amount  of  the  sum 
indorsed ;  and  that  the  Court,  on  summary  application,  may 
make  order  for  the  return,  or  for  the  proper  disposal  of  such 
surplus.  5th,  That  the  King's  debtor  shall  not,  by  the  extent 
in  aid,  he  prejudiced  of  other  means  of  recovering  bis  debt. 
As  to  the  second  evil,  the  statute  declares  that  no  extents  in 
aid  shall  be  given  to  debtors  by  simple  contract,  for  debts  aris- 
ing to  the  Crown  in  the  course  of  trade,  saving,  however,  the 
rights  of  debtors  who  have  become  so  by  simple  contract  in  the 
collection  or  receipt  of  money  arising  from  his  Majesty's  reve- 
nue, for  his  use. 

Any  Crown  debtor  against  whom  an  extent  in  chief  may  is- 
sue is  entitled  to  have  an  extent  in  aid.  So  also,  cautioners  or 
sureties  to  the  Crown  for  debts  due  by  accountants  or  receivers 
for  the  Crown — collectors  of  taxes  who  have  actually  received 
money  belonging  to  the  Crown — bankers  or  other  depositaries 
of  money  arising  from  duties  or  taxes,  or  deposited  officially 
by  the  receiver  general — persons  bound  as  distributors  of 
stamps,  who  have  forfeited  their  bonds — traders  dealing  in  ex- 
ciseable  commodities,  and  liable  to  account  at  stated  periods  for 
the  accruing  duties— farmers  of  duties,  and  the  like  Crown 
debtors,  are  entitled  to  the  benefit  of  this  writ.  But  it  is  not 
enough  that  one  is  indebted  to  the  Crown  for  duties  as  an  in- 
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dividual;  otherwise  any  one  might  obtain  an  extent  in  aid. 
The  principle  on  which  an  extent  in  aid  is  issued  is  that,  with- 
out it,  the  Crown  debtor  would  be  insolvent  towards  the  Crown, 
a\  c.  unable  to  discharge  the  debt  he  owes  the  Crown.  But 
the  fact  whether  or  not  the  Crown  debtor  be  actually  insol- 
vent, will  not  be  very  scrupulously  inquired  into,  both  on  ac- 
count of"  the  diHiculties  attending  such  an  investigation,  and 
also  on  grounds  of  expediency — the  public  interest  requiring 
that  facilities  should  be  given  for  the  recovery  of  Crown  debts. 

The  affidavit  for  an  extent  in  aid  states,  W,  The  debt  due  to 
the  Crown  by  the  Crown  debtor-  The  debt  due  to  the  Crown 
debtor  by  the  person  against  whom  the  writ  is  to  issue;  and  thai 
it  is  bona  Jidc  due,  and  not  in  trust.  lid,  That  the  debt  due  to 
the  Crown  debtor  is  in  danger  of  being  lost  by  the  defendant's  in- 
solvency ;  and,  That  the  Crown  debtor  is  thereby  less 
able  to  pay  the  Crown  the  debt  due  by  him.  On  this  affida- 
vit, an  extent  pro  forma  is  issued  against  the  Crown  debtor, 
which,  with  the  affidavit  and  relative  grounds  of  debt,  are  the 
warrant  to  a  baron  for  a  Jiut  authorising  an  extent  in  aid  u> 
issue  against  the  debtor  to  the  Crown  debtor  ;  on  which  extent 
execution  follows  in  the  manner  above  explained.  The  forego- 
ing account  of  extents  in  chief  and  in  aid,  is  abridged  from  BeWa 
Coin,  vol*  kk  p*  48-oS  ;  winch  work  may  be  consulted  for  a  ful- 
ler account  of  those  writs,  accompanied  by  references  to  authori- 
ties. 

EXTORTION.  Extortion,  in  its  most  general  accepts* 
tion,  is  any  oppression  under  colour  of  right.  Hence,  in  the 
law  of  England,  the  term  is  usually  applied  to  that  abuse  of 
public  justice  which  consists  in  the  unlawful  taking,  by  a  pub* 
lie  oflicer,  under  colour  of  his  office,  of  any  money  or  valuable 
thing  from  a.  person  where  none  is  legally  due ;  or  where  less 
tban  the  sum  demanded  is  due ;  or  where  the  sum  demanded 
has  not  yet  become  due  The  distinction  between  bribery  and 
extortion  is  said  to  be,  that  the  former  consists  of  the  (ffcrhtg 
or  accepting  of'  a  present,  unduly  to  influence  the  conduct  of 
the  party  to  whom  it  is  offered,  or  by  whom  it  is  accepted  i 
whereas,  the  latter  consists  in  demanding  a  fee  or  present  by 
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colour  of  office ;  Tamlhts  Diet  h.  t.  Sec  also  Exaction. 
Bribery. 

But,  in  the  phraseology  of  the  law  of  Scotland,  the  term  ex- 
tortion is  also  applied  to  the  oflence  or  delict  of  compelling  one 
by  force  or  fear  to  execute  a  deed,  or  to  perform  an  act,  or  to 
contract  an  obligation,  which  of  his  own  inclination  he  would 
aot  have  done.  Such  force  or  fear  excludes  that  liberty  of  ac- 
tion which  is  requisite  to  constitute  legal  consent ;  for,  accord- 
ing to  the  expression  of  the  Horn  an  law,  Qnamv'ts  &i  libcrum 
exact,  7iolu  'iasety  tauten  cuactus  voluit*  Acts  and  deeds  thus  ex- 
torted may,  by  the  law  of  Scotland,  be  set  aside  by  an  action 
of  reduction  before  the  Court  of  Session,  in  which  action,  if  the 
party  alleging  extOTtion  prove  bis  allegation,  he  will  be  relieved 
from  the  consequences  of  the  act  or  deed  :  and  the  offender  be- 
sides may  be  subjected  in  damages*  Extortion,  as  well  as 
fraud,  when  stated  as  the  ground  for  reducing  a  deed,  may  lie 
proved  by  evidence  prout  ikjure  ;  Stair,  B.  i.  tit,  0,  §  8j  and 
Ji.  iv.  tit.  40,  §  25  ;  Bankton,  II.  I  tit.  10,  g  50,  et  acq.  ; 
Ersl\  B.  iv.  tit.  1*  §  26.  Sec  also  Delict.  Evhhnce.  Aa< 
to  the  amount  of  force  or  fear  requisite  to  constitute  extortion, 
see  Fear. 

EXTRACT.  The  term  estract,  m  the  Jaw  of  Scotland, 
signifies  either  the  proper  written  evidence  or  warrant  on  which 
diligence  or  execution  on  a  judicial  decree  may  issue  ;  or  it  sig- 
nifies a  copy,  authenticated  by  the  proper  officer,  of  a  deed, 
writing,  or  other  entry,  the  principal  of  which  either  is  in  a  pub- 
lic record,  or  a  transcript  of  which,  taken  from  the  principal* 
has  been  preserved  in  a  public  record, 

I*  The  extract  of  a  decree  is  a  written  instrument,  signed  by 
the  proper  officer,  containing  a  recital  of  the  claim  and  procedure 
in  an  action,  and  concluding  with  the  judicial  sentence  or  award, 
and  a  warrant,  in  the  ordinary  case,  (where  it  is  a  decree  of 
the  Court  of  Session)  for  letters  of  horning  on  a  charge  of  fifteen 
days,  and  all  other  execution  to  pass  on  the  decree  «  in  form  a« 
4?  effeirs/'  The  extract  must  ho  signed  on  every  page  by  the 
extractor  or  other  officer  whose  duty  it  is  to  give  extracts ;  nor 
can  it  be  validly  attested  by  any  other  person,  not  even  by  the 
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judge  who  pronounced  it.  The  officer  who  makes  the  extract 
being  a  public  functionary,  the  extract  will  be  sufficiently 
authenticated  by  his  subscription  (without  witnesses)  to  every 
page — the  number  of  pages  of  which  it  consists  being  mention- 
ed on  the  last  page.  Hut  it  is  not  necessary  that  the  extract 
should  be  written  by  the  extractor,  nor  need  the  writer  be 
named  or  designed.  If  the  extractor  gives  out  an  erroneous 
extract,  he  may  rectify  the  mistake  by  a  second  extract ;  Tait 
on  Evidence,  p.  182,  ct  seq.  The  long  extracts  of  decrees  of 
the  Court  of*  Session,  and  of  some  of  the  inferior  courts,  for- 
merly in  use,  in  which  the  whole  record  of  the  case  was  trans- 
cribed verbatim^  have  been  recently  abolished,  and  abridged 
forms  of  extracts  directed  to  be  substituted;  50  Geo.  III.  c. 
112  ;  1  and  %  Geo.  IV.  c.  39,  §  7 ;  4  Geo,  IV.  c,  97-  And, 
by  1  and  2  Geo-  IV.  c.  SSt  §  17,  the  signature  of  the  extractor, 
by  whom  the  decree  in  the  Court  of  Session  is  extracted,  is  de- 
clared a  suflicient  authentication,  without  requiring  the  sub- 
scription of  a  principal  clerk  of  Session,  as  was  formerly  the 
practice.    See  Decree* 

II.  Extracts  of  deeds  or  writings,  or  entries,  registered  in 
judicial  or  public  records,  aTC  certified  copies  of  the  deeds  or 
entries,  whether  they  l>e  deeds  by  public  officers,  as  notarial  in- 
struments, or  executions  by  messengers  ;  or  the  deeds,  obliga- 
tions, or  contracts  of  private  parties  ;  or  the  entries  in  regis- 
ters of  births,  deaths,  or  the  like.  Such  extracts  are  in  like 
manner  authenticated  by  the  subscription  of  the  keeper  of  the 
record,  or  other  officer  duly  authorised,  Where  the  deed  has 
been  recorded  in  virtue  of  a  clause  of  registration  consenting  to 
execution,  an  extract,  or  decree  of  registration,  which  is  a  mere 
transcript  of  the  deed,  with  a  decree  of  the  court  interponed 
fictume  jurl%  in  terms  of  the  consent,  is  issued,  on  the  demand 
of  the  party  desiring  implement  of  the  obligation  ;  which  ex- 
tract is,  like  the  extract  of  a  judicial  decree,  signed  by  the  ex- 
tractor, and  may  be  the  warrant  for  diligence  to  enforce  pay- 
ment or  performance  in  terms  of  the  obligation  contained  ill 
the  deed.  Sec  Decree  of  Registration.  As  to  the  evidence 
afforded  by  extracts,  whether  from  judicial  or  other  records, 
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see  Evidence^  supra,  p*  554*  On  the  subject  of  the  present  ar- 
ticle generally,  see  Stair,  B.  ii.  tit.  3,  §  24,  and  11,  iv,  tit.  1, 
§  45 ;  2to«*ton,  B,  iv,  tit.  36,  §  1,  and  B.  ii.  tit.  3,  §  U ; 
B-  iv.  tit.  ^,  §  tf. 
EXTRACTOR ;  is  the  official  person  by  whom  the  ex- 
tract of  a  decree  or  other  judicial  proceeding  is  prepared  and 
authenticated.  This,  generally  speaking,  is  the  duty  of  the  clerk 
of  court.  The  stat.  GO  Geo.  IH.  c.  by  which  the  abridg- 
ed forms  of  extracts  of  the  decrees  of  the  Court  of  Session  were 
introduced,  directs  that  the  extracts  shall  Ik?  prepared  by  the 
six  assistants  of  the  principal  clerks  of  Session— each  extract 
being  authenticated,  as  formerly,  by  the  signature  of  one  of  the 
principal  clerks.  But,  by  the  statute  1  and  %  Geo.  IV.  c,  38> 
§  17,  extracts  of  decrees  of  the  Court  of  Session,  from  and  af- 
ter the  &0th  June  1S21,  arc  directed  to  be  prepared  by  one  or 
other  of  four  extractors  to  be  nominated  by  the  principal  clerks 
of  Session — the  senior  clerk,  in  cases  of  equality  of  votes,  having 
a  casting  vote;  and  the  principal  clerks  being  responsible  for 
the  due  discharge  of  the  official  duty  of  the  extractors.  The 
extractors,  thus  appointed,  are  consequently  under  the  superin- 
tendence and  controul  of  the  principal  clerks,  and  rcmoveablc 
at  their  pleasure.  The  salary  of  each  extractor  is  ,£2,50  per 
ajtnuvi ;  and  he  is  entitled  to  no  other  fee  or  emolument,  ex- 
cept the  ordinary  charge  for  copying,  according  to  the  existing 
regulations  in  the  Court  of  Session,  By  this  statute,  it  is  also 
provided  that  the  signature  of  a  principal  clerk  of  Session  shall 
be  no  longer  necessary  to  authenticate  an  extract,  but  that  each 
extract  shall  be  legally  authenticated  by  the  signature  of  the 
extractor  by  whom  it  is  prepared.  Duplicates  of  decreets  for 
the  record,  and  abbreviates  of  decreets  of  adjudication,  arc  in 
bke  manner  to  be  authenticated  by  the  signature  of  the  extrac- 
tors respectively,  by  whom  the  decreets  shall  be  prepared  and 
signed — the  signature  of  the  Lord  Ordinary  to  an  abbreviate  of 
adjudication,  required  under  the  act  of  regulations  June  1696, 
and  the  signature  of  a  principal  clerk  required  by  the  act  of 
sederunt  26th  November  17E3,  to  authenticate  the  abbreviate 
of  an  adjudication  under  the  bankrupt  statute,  being  no  longer 
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necessary ;  1  and  2  Geo.  IV.  c.  38,  §  17, 18, 19, 20.  The  act 
of  .sederunt  6th  July  1748,  ordains  extractors  to  take  the  oaths 
to  government  j  4th  January  1751,  prohibits  them  from  acting 
as  agents  in  processes ;  and,  23d  February  1687,  extends  the 
privileges  of  the  College  of  Justice  ««  to  four  extractors  in  each 
"  of  the  three  clerks'  offices  of  the  Session.*  The  recent  sta- 
tutc  contains  no  provision  inconsistent  with  the  regulations 
made  by  those  acts  of  sederunt. 

EXTRAJUDICIAL  ;  not  judicial,  or  not  transacted  un- 
der judicial  cognisance  or  superintendence.  The  term  is  usu- 
ally applied  in  contradistinction  to  judicial,  to  something  said 
or  done  in  the  course  of  a  process,  or  before  an  action  has  been 
brought  into  court,  but  which  is  not  intended  to  form  any  part 
of  the  record,  or  of  the  judicial  pleadings  or  admissions  of  the 
parties — such  as  communings  or  correspondence,  having  in 
in  view  a  private  settlement  of  the  matter  in  dispute,  or  the 
like.  Extrajudicial  concessions  or  admissions  made  by  a  party 
in  the  course  of  communications  for  a  compromise,  or  in  order 
to  avoid  a  law-suit,  cannot  be  competently  founded  upon,  or 
proved  against  him  judicially,  where  the  object  of  the  negotia- 
tion has  failed  j  Smyther  20th  May  1809,  Fac,  Coll  Neither 
is  it  competent  to  prUvc  an  extrajudicial  statembnpby  a  witness 
different  from  bis  judicial  statement,  in  order  to  discredit  him  ; 
although  the  credit  of  the  witness  may  be  supported  by  proving 
that  bis  extrajudicial  and  his  judicial  statement  have  uniformly 
coincided  ;  Tail  on  Evidence,  p.  403.    See  also  Evidence. 

EXTRAORDINARY  LORDS  OF  SESSION.  After 
the  original  institution  of  the  College  of  Justice  in  1537,  it 
continued  to  be  the  practice  of  the  Scotish  kings,  in  addition  to 
the  fifteen  ordinary  Lords  of  Session,  or  Senators  of  the  College 
of  Justice,  to  nominate  other  lords  of  the  king's  council,  as 
extraordinary  Lords  of  Session.  The  number  of  those  extra- 
ordinary lords  was  limited,  by  the  stat.  1537,  c.  40,  to  «  three  or 
Jour but  the  kings,  greatly  to  the  prejudice  of  the  administra- 
tion of  justice,  frequently  nominated  seven  or  eight-  This  abuse, 
together  with  the  power  of  appointing  extraordinary  Lords  of 
Session,  was  put  an  end  to  by  the  stat  10  Geo*  I,  whereby  it 
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is  enacted  that,  whenever  the  places  of  the  four  extraordinary 
Lords  of  Session,  or  any  of  them,  shall  become  vacant,  the 
same  shall  not  be  supplied ;  and,  if  any  presentation  or  nomi- 
nation shall  at  at  any  time  be  made,  the  same  is  declared  void 
and  null ;  10  Geo.  I.  c*  18.    See  College  of  Justice. 

EXTRINSIC,  This  term  is  applied  to  facts  and  circum- 
stances, sworn  to  by  a  party  on  a  reference  to  his  oath,  which 
are  not  relevant  to  the  point  referred,  and  which,  therefore, 
cannot  he  competently  taken  as  part  of  the  evidence.  Ques- 
tions as  to  extrinsic  and  intrinsic  qualities,  in  oaths  on  refer- 
ence, are  frequently  attended  with  great  nicety,  and  must  be 
always,  to  a  certain  extent,  questions  of  construction.  Sec  an 
attempt  made  to  explain  the  general  rules  of  construction  ap- 
plicable to  evidence  of  this  description,  under  the  article  hlvU 
dence9  supra,  p.  571*  See  also  Ersk.  H.  iv.  tit.  2,  §  11-14; 
Stair,  13.  iv.  tit.  §*,  §  14;  BanMw,  B.  iv.  tit.  32,  §16; 
Tail  m  Evidcnee,  p.  244-264. 
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